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PEEFAOE. 


The  present  edition  of  the  Code  of  Civil  Procedure  is 
designed  to  present  the  complete  text  of  the  Code  as  now 
in  force,  together  with  convenient  references  to  the  en- 
tire body  of  the  decisions  thereunder.  The  Code  is  thus 
adapted  to  the  extensive  changes  wrought  by  the  amend- 
ments of  1880,  made  in  conformity  with  the  new  Constitu- 
tion of  the  State.  The  method  of  annotation  adopted  is 
characterized  by  the  use  of  index  or  catch-words  appropri- 
ate to  a  compact  manual  like  this.  Condensation  is  further 
facilitated  by  the  employment  of  gradations  of  type.  The 
citation  of  cases  is  confined  to  those  in  the  California  Ke- 
ports,  which  are  referred  to  by  page  and  volume  only. 
It  is  hoped  that  manifefstations  of  careful  and  faithful 
effort  will  not  seem  lacking,  and  that  the  practitioner  will 
be  enabled  to  discover  at  a  glance  the  object  of  his  search. 

NATHAN  NEWMAEK. 

San  Fbancisco,  October,  1880. 
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CODE  OF  CIYIL  PROCEDUEE. 


IK   FOUR    PARTS. 


PRELiaONARY  PROVISIONS.      $$  2-32. 

Pabt  I.       Of  Cocjrts  of  Justice.    $  33-304. 

Part  II.      Of  Civiii  Actions.     }$  307-1059. 

Part  m.    Of  Special  Proceedings  of  a  Civil  Na- 

TURK.    $$  1063-1822. 
Part  IV.    Of  Evidence.    }}  1823-2104. 
Insolvent  Act.    pp.  645-669. 
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STTMMAET  OF  OOHTENTS. 


PART  I-COUBTS  OP  JUSTICE. 
PBELTKINARY  PBOYISIONS  $$  2-82. 

Title  I*    Ooubts  of  Jubtxgb-^theib  Oboasization»  Jujuh- 

DionoK  AND  Tebub..  $$  38-158. 
Title  n.    Judicial  Offiosbs.    $$  156-187. 
Title  IJL    Pebsonb  Invested  with  Judicial  Powbbs.  $$  UKV- 

259. 
Teele  IY.    Ministeseal  Ofbioebs  or  Oodbts  of  Juotigb. 

$$  262-274. 
Title  T.    Pbbsons  Invested  with  IdMisrEBiAL  Powebe. 

$$  275-304. 

pabt  n— op  civil  actions. 

Title  I.    Pobm  of  Civil  Actions.    $$  807-809. 

Title  IL    Tihe  of  CoMMSNCiNa  Civil  Actions.    $$  812-863. 

Title  IH.    Pabtdss  to  Civil  Actions.    $$  367-889. 

Title  17.    Place  of  Tbial  of  Civil  Actions.    $$  892-400. 

Title  Y.    Manneb  of  Coumenoino  Suit.    $$  405-416. 

Title  TI.    Pleadings  in  Civil  Actions.    $$  420-476. 

Title  Vn.     Pbovisional  Beuedies  in  Civil  Aotiqnb. 

$$  478-674. 
Title  Ym.    Tbial  and  Judgment  in  Civil  Actions. 

$$  577-675. 
Teele  IX.    Execution  of  the  Judokent  in  Civil  Actions. 

$}  681-721. 
Tule  X.    Actions  in  Pabticulab  Cases.    $$  726-827. . 
Teilb  XI.    Pboceedings  in  Justices*  Coubts.    $$  832-926. 
Teele  Xn.    Pbooeedinos  in  Police  Coubts.    $^  929-988. 
Teele  XIH.    Appeals  in  Civil  Actions.    $$  936-980. 
Teele  XIY.    Misoelaneous  PBOVisiONa.    $$  989-1059. 
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PABT  m.  SUMICABT  OF  C011TKRT8.  *  12 

PABT  m— SPECIAL  PBOOSEDINOa. 

PBELDilNABY  PBOYISIONS  §i  1063-1061. 

TnxM  L    Wbixb  or  Makdatb  Bstxbw   Ain>    PBOHmnioK* 


1067-1110. 

TiTLB  n.     OOMTBBTDfO  l^LBUnom,     $$  1111-1127. 
TiTLB  m.     SUlOtABT  PsOGEEDINaS.     $$  1132-1179. 

TrruB  17.    ExaroBcnEiCERT  or  Libnb.    $$  1180-1206. 

Title  Y.    CoNixiCFr.    $$  1209-1222. 

Tttlb  71.    YoLriiTABY  BisaoLuxioN  or  OospoBAxiom. 

$$  1227-1233. 
Tttlb  YIL    EmziBirr  DoxAnr.    $$  1237-1263. 
Tttlb  Ym.    Esobzatbd  E^tateb.    $$  1269-1272. 
Tttlb  IX.    Obangb  or  Nakes.    $$  1275-1279. 
Tttlb  X.    AsBTEBATioira.    $$  1281-1290. 
Tttlb  XI.    Pboobedikos  in  Pbobatb  Goubts.    $$  129^^1800. 
Tttlb  Xn.    Sole  Tbadebs.    $$1811-1821. 
Tizlb  Xm.    PBOOEBDiKas  IN  Inboltsnot.    $  1822. 

PABT  lY— OF  EYIDENOE. 

Tttlb  I.    Gxnsral  Pbinoiples  or  Evidengb.    $$  1814-1870L 
Tttlb  II.    Eindb  and  Deobees  or  ErmENCB.    $$  1875-1978. 
Tttlb  m.    Pboduotion  or  Evidbngb.    $$  1981-205i. 
Tttlb  IY.    Etteot  or  Eyidengb.    $  2061. 
Tttlb  Y.    Biobts  and  Dtttibs  or  Witne88E8.    $6  2064-2070. 
Tixui  YI*    Evidengb  in  Pabtzoulab  Cases  and  QscBBAb 
Pbovodohb.    &i2074-2101. 
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4. 
6. 
•. 
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li. 
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16. 
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19. 

20. 
$  21. 
i  22. 
$   28. 
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807 

808 

800 

867 

868 

869 

870 

871 

87» 

878 

876 

378 

879 

88» 

888 

885 

888 

89» 

898 

895 

897 

405 

406^407 

407 

407 
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26. 

27 

28. 

29. 

80. 

81. 

82. 

S3. 

84. 

85 

86. 

87. 

88. 

89. 


(  407 
.(  409 
.(  410 
.;  411 
.(  41» 
.(  418 
.(  414 
.(  415 
.(  415 
.$  416 
.$  490 
.(  491 
.(  49» 
.$  496 
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40 $  480 

41 $  481 

42 \  481 

48 i  48» 

44 $  488 

45 1  484 

46. $  437 

47 $  488 

48 t  440 

49 i  447 

50     6  448.4 
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Pnotioe  Art.       Code  O.  P. 

$  60 ♦ttS 

.  $  61 ^446 

$  69 ^446 

$  68 ♦44T 

$  64 ...^44g.^44d 

$  65 ^446 

$  66 (454 

$  67 ^458 

(  68 $455 

$  69 $  4016 

$  60 (457 

$  61 $45« 

$  62 ^460 

$  63 $  461 

$  64 $  4»T 

$  65 $  4ea 

$  66 ♦468 

$  67 i  464^791 

$  68 $  478 

$  69 $  474 

$  70 $458 

$  71 $475 

$  72; $478 

i  78 $478 

$  74 $  480 

$  76 $  481 

$  76 $  488 

i  Tt $488 

$  78 $484 

$  79 $  485 

$  80 $  486 

$  81 $487 

$  82 $488 

$  83 $488 

$  84 $490 

$  85 $491 

$  86 $498 

$  87 $498 


Pneiice  Aot        Ooda  O.  P. 


$ 
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88. 
89. 
90. 
91. 
92. 


i 


94 

95 

96 

97 

98 

99 

$  100 

$  101 

$  102 

$  103 

$  104 

$  105 

$  106 

$  107 

$  108 

$  109 

$  110 

$  111 

$  112 

$  113 

y   XA4. • • • • • 

$  116 

$  116 

$  117 

$  118 

119 , 

120 

$  121...... 

$  122 

$  128 

$  124 

$  125 
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405 
486 
407 
408 
400 
500 
501 
508 
508 
504 
500 
510 
511 
518 
518 
514 
515 
516 
517 
518 
519 
580 
585 
586 
687 


580 
580 
581 
588 
538 
537 
538 
530 
540 
541 
548 


16 

Pt«0«ioeAot        Ood90.P.    PnetioeAoi.        Ood60.F. 

iV» (64«  ^lu ^eu 

$  137 $  M4  $  leS (  609 

$128 $645  ^106 $618      . 

(  129 $  546  $  le? $  OlA 

$180 $5«r  $168 $  614 

$  181 $  649  $  160 $  616 

$  182 $  5*9  $  170 $  617 

$  188 :...$  661  $  171 $  616 

$  184. $  6651  $  172 $  619 

$  185 $  558  $  178 $  618      . 

$  186... $  664  $  174 $  684 

$  187 $  665  $  176 $  685 

$  188 $  666  $  176 $  686 

$189 $66T  $177 $  68T 

$  140 $  658  $  178 $  688 

$  141 $  669  $  179 $  681 

$  1^ $  678  $  180 i  688 

$  148 $  6644(69        $  181 $  686 

$144. $677  $182 $688 

$  146 $  678  $  188 $  689 

$  146 $  579  $  184 $  640 

$  U7 $  680  $  186 $  641 

$  148 $  681  $  186 $  648 

$  149 $  688  $  187 $  648L646 


160 $  686  $  188 ^646 

$  161 $688  $  189 $  649.668 

$  U2 $  589  $  190 $  648 

$  188 $  590  $  191 $  647 

$  164 $  591  $  192 j  666 

$  156 $  698  $  198 $  667 

$  188 $  598  $  194; $  661 

$167 $  694  $195 $  661 

$168 $696  $196 $661 

$  169 $  600  $  197 $  664 

$160 $  604  $  196 $666 

$161 $601  $  199 $066 

$182 $  608  $  900 $667 

$188 $603  I  901 $668 
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Pr^etioe  a^t       Oode  O.  Pi. 

$  aoa ^  4M9 

$ao8 (  ttro 

.$«4....* $ew 

$  305 $  eY« 

$a06 ^  678 

$  207 i  6»* 

$  208 (  676 

$  200 $  661 

$  210 $  669 

$  211 GaQoetod 

I  212 (  688 

I  213 ^  684 

$  214 (  686 

$  215 (  686 

^     $  216 (  687 

$217 (  688 

$  218 i  689 

$  219 i  600 

$  220 (  601 

$  221 $  698 

$  222 i  698 

$  228 $  694i 

$  224 1  695 

$  225 $  696 

$  226 (  697 

$  227 ^698 

$  228 i  699 

$  229 $  790 

$  230 $  701 

$  281 (  708 

^  232 $  708 

$  233 (  704 

$  284 i  706 

^235 $706 

$  288. $  707 

$  237 i  708 

$  288 $  714 

$  289 $  716 


Pntttiibe  A0t        OodeO.  F. 


$910. 


$  244. 


$  24?.. 
$  248. 
$  249. 
$950. 
$  261. 
$  258. 
$258. 
$  254. 
$  255.. 
$  256. 
$  257. 
$  258 
$  259. 


$  2H. 
$202. 


$  264. 


$  266. 
$  267. 

$ 

$ 

$  270. 

$  SP71. 

$  272. 

$  279. 

$  274: 

$  275. 

$  276. 

$277. 


«18 
7X7 


719 


781 
786 
787 


784 
788 


799 
760 
741 
768 
748 
744 
746 
748 
747 
768 
758 
764 
766 
766 
767 
766 
759 
760 
761 


768 
764 

766 
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SBonomi— nuLOfKUi  Afftistit  code. 


VmBtioe  itel.        Oode  G.  P. 

$  V% $  Tee 

$  27^ (  *ef 

$flW.... (  ree 

$  261 (  Tee 

$1H» (  fW» 

t  288 $  T71 

^2M $  77% 

$  286 ^  1T« 

$  985. $  TTe 

♦  287 $  TW 

$288 4  ''»« 

$28» $  TIT 

$  290 $  TT8 

$  291 $  TT9 

$  292 :$  T80 

$  296 $  T81 

$  29i $  T8» 

$  296 $  TSe 

$  296 $  T84 

$  297 $  T8ft 

$  298 '....$  Tse 

$  299 $  T8T 

$  800 $  Tee 

$  301 $  Tee 

♦  302 $  Tee 

$  SOS ♦  Tei 

$  804 $  Te» 

i  806 $  Tee 

$  806 $  Tee 

i  807 i  Tee 

I  806 $  Tee 

♦  809 ,...$  Ter 

\  810 i  see 

$811 $  804 

I  812.... $  see 

$  318 $  see 

)814 1  seT 

(818 i  see 


Practice  Act.        Oode  0.  P. 

$  816 $  8oe 

$  817 $  8ie 

$  818 $  814 

$  819 $  815 

$  820 i  8ie 

$  Sa ....♦  81T 

$  822 $  818 

$  828 $  8ie 

$  824 $  see 

$  826 $  8»1 

$  826 $  see 

$  827 $  see 

j  828 M»* 

$  829 $  see 

$  880 $  see 

$831 $  seT 

$  882 ...$  8»T 

$838 ^  eee 

$  834 ^  oeT 

$  386 $  ees 

$  336 $  eee 

$  387 ^  940 

$  888 

$389 A 

$340 aS 

$841 |J 

$342 ^ 

$343 .  S 

$  344 

$  345 $  ese 

$  846..' $  950-984 

$  347 $  9«e. 

$  348 $  941 

$  349 $  94a 

$  350 $  94» 

$  351 $  944 

$  352 $  e*5    ' 

$  363 $  9*« 


ooBBiapon>iHO  sBonomk- piuonos  aoz  akd  aoi». 
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Practice 
$854 
$855, 
$  866 
$  857 
$  858 
$  859 
$  860 
$  861 
$  862 
9  868 
I  864. 
$  865 
$  866 
$  867 
$  868 
$  869 
$870, 
$  871 
I  872, 
$  878 
$  874. 
$  375 
$  876 
$  877 
$  878. 
$  879 
I  380, 
$  881. 
$  882. 
$  883. 
$  384 
$  885. 
$  386. 
$  887, 
$  888. 
$  889. 
$^90 
^891. 


Act. 


Oode.0.  P. 
.$  948 


.$  9S8 
.$  96« 
.$  941 
.$  941 
.i  941 

it 

.$  980 
.$  989 
.$  990 
.$  991 
.$  999 
.$  998 
.$  994 
.$  11851 
.$  1188 
.$  1184 
.$  1188 
$  1189 
.$  1140 
.$  liiSl 

$  i»8a 

$  1388 
.$  1J884 
.$  1285 
.$  1286 
.$  1287 
$  15888 
$  1289 
.$  1290 
.$  997 
.$  1879 


Practice  Act.        Code  0.  P. 

$  892 $  1879 

$  898  Bepealed  1870 

$894 $  1880 

$  895 $  1881 

$  896 $  1881. 

$397 $1881 

$  896 $  1881 

$  899 $  1881 

$  400..... $  1888 

$401 $  1884 

$  402 $  1985 

$402 $  1989 

$408 $  1980 

$  404 $  1987 

$  405 $  1988 

$  406 $  1990 

$  407 $  2064 

$  408.... $  2066 

$  409 $  1991 

$  410 $  1992 

$  411 $  1998 

$  412 $  1996 

$  418 $  1996 

$414 $  1997 

$415..   $  »0«7 

$  416 $  2068.9 

$  417 

$  418 

8 


I 


$  419. 
$  420. 
$  421. 
$422. 
$  428. 
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$404 $  2012 

$  425 .$  2018 

$  426 $  2014 

$  427 $  2015 

$  428 $  2021 
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Pnctioe  Aoi.        Oode  0.  P. 

i  429 i  9081 

I  430 i  9089 

I  431 ^  a084 

$432 ,...$  »0»0 

$433 $  SOM 

$  434 i  9095 

$435 $  »0»6 

$  436 $  20$8Y 

$437 $  »088 

$  438 $  »06Pft 

$  439 $  »085 

$440 $  »086 

$  441 $  a08T 

$  442 $  aogs 

$  448 $  »008 

$  444 $  »096 

$445 $  aow 

$446 $  1000 

$447 $  1855 

$4^ ...$  10«i 

$440 i  1905 

$450 $  1905-J8A 

$  451 1  1906 

$452 i  1907 

$453 $  1900 

$  454 $  1980-81 

$  465 $  106Y 

$  456 $  1068 

$467 $  1069 

$458 $  lOTO 

$459 $  1071 

$460 $  107d 

$461 $  1078 

$462 $  1074 

$463 $  1075 

$464 $  1076 

$466 $  1077 

$466 $  1064 


Praetioe  Aot.        Ck)de  OJ  P. 

$467 $  1085 

$  468 $  1086 

$  469 $  1087 

$  470 $  1088 

$  471 $  1089 

$472 $  1090 

$  473     $  1091 

$  474 ...$  109« 

$  475 $  1098 

$476 $  1094 

$  477 $  1095 

$  478... $  1096 

$  479...   $  1097 

$480 $  iao9 

$  481 $  laii 

$  482 $  l^lJi 

$  483 $  1»18 

$  484 $  1»14 

$  485 $  iai5 

$  486 $  1916 

$  487 $  iai7 

$  488 $  iai8 

$  489 $  iai9 

$  491 $  laao 

$  492 $  1221 

$  493 $  1222 

$  494 $  1021 

$  495 $  1022 

$496 $  1028 

$  497 $  1024 

$  498 $  1025 

$  499 $  1026 

$  600 $  1027 

$  501  Bet>ealed  1856,  250 
$  602  Repealed  1865,  260 
$  603  Bepealed  1866,  260 

$  604 $  1028 

$  606 $  1029 


^KmBneonporo  sEoaoisB-'VBAotum  A€^jai»  codb. 
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PrmtiM  Aot.       Code  O.  P. 

6  006 $  1000 

$507 $  1081. 

.  $608.... $  108A 

$  500  Canoeled 

$510 $  1089 

$  611 $  1085 

$  612 $  1088  ' 

$  518 $  1051 

$51i $  108T 

$  515 $  1003 

$  516 $  1004 

$  617 $  1005 

$618 $1006 

$  610 $  1010-15 

$620 $  lOU 

$  m. $  101» 

$  622. $  1018 

$628 $  1014 

$  62i $  1015 

$  626 $  1041 

$  626 $  1048 

$  527 $  1050 

$  528 $  105a 

$  629 $  1058 

$  680 $  1054 

$  631 $  1046 

$  582 $  861 

$  584 $  84A 

$  586 $  88a 

$  686 $  880 

$  537 

$  638 $  880 

$  680 $  848 

$  640 $  844 

$  611 $  845 

$542 $  849 

•     $648 $849 

$  544: $  8Ctt 


PnotiM  Aoi> 

y  9S0. 

$618..... 

$  647 

$648 

$648 

$650 

$561 

$  662 

$568 

$654 

$666 

$666 

$6W 

$  668 

$66d 

$  660 

$681 

$662...  . 

$  668 

$  664 

$  665 

$  566, 


Code  0.  P. 
..$  88tt 
..$888 
..$  884 
..$  885 

.$  875 
.$  865-588 
.$  868 
.$  88.7 
.$  868 
.$  889 
.$  870 
.$  879 
.$  879 
.$  879 
.$  879 
.$  879 
.$  879 
.$  879 

$  879 

$  879 
.$  879 


$  667 $  1957 

$  668 $  978 

$  669 $879 

$  670..'. $  8511 

$  671 $  851 

$  672 $  851 

$  673 $  858 

$  674 $  855 

$  678 $  888 

$  677 $  887 

$878 $  854.-6-7 

$  670 $  469 

$  no $858 

$  681 $  888 

$  582 .$  888 

$  688 $  875-^ 
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BUfCTpm   mAOTicia  aotahs  cods. 


FhMstite  A^t.      '  C^e  O.  P. 

$5« ..♦  WI5-.6 

$586 $W1 

$586 $«ro-7a 

$  68P7 i  «81-a 

$586 $«»0 

$589 $«•» 

$5^ $  *« 

$691 $«W) 

$  89^ $«fO-ii 

$698 $«81 

$  594 $  Wl-a 

$  095.. $  99» 

$696 $  805 

$69t ♦••8 

$  8^ $  8^8 

$  899 $  8#T..900 

$660 $001 

$601.. $  ••» 

$603 $»04 

$688 $  M6 

$  801 ..$*tl 

$  806 i  W« 

$886 ♦MS 

$  6W .i  914-J815 

$  808 ♦Me 

$  809 ^9rr 

$  616 $  »tt 

$  811 $  «60 

$812... $  wa 

$813 .♦«*9 

$814 $  8i*« 

$  818 $  «06 

$817 $  90r-9 

$«8 $  MO 

$819 .$  M9 

$  698 .$  »019 

$8n $  TM 

$ett iWf 


Practice  ijdt.        Code  0.  K 

$  623 $  859 

$  624 $  974 

$  825 $  975 

$  626... $  976 

$  627 $977 

$  628 $  978 

$  629 $  979 

$  630  Bepealed  1854, 100 

$  631 $  95J4 

$  632  Bepealed  1855,  250 

$  633 $  9fil 

$  634 $  9»8 

$  685 $  8)15 

$  636 ♦  9*9 

$  637 $  980 

J  688 $981 

$  639 $  989 

$  640 ♦  974 

$  641 $  988 

$  643 $  189^00 

$  645 $  1055 

$  646 $  1056 

$  647 $  18i58 

$  650 .«..$  1057 

$  651 $  664-69 

$  652 $  564-69 

$  653 $  1108 

$  654 $  548 

$  655 $  1918-19 

$  656 $888 

$  658 $  886 

$  659 $887 

$  660 $087 

$  661 $887 

$  662 $  887 

$  663 $  1051 

$  664 $  596 

$  665 ....$  1»84 


AOXAMDMIUB. 
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Proteie  Aot        Gk)de  O.  P. 

$  % $W»4 

i  9 ^13W» 

i  4 ^11M5 

$  6 .^  M99 

$  6 $  iao« 

$  7 $WW 

$  8 $  1»99 

$  9 fWW 

$  10 ^lBa» 

$  11 fl80« 

$  12 (  1»0« 

$  18 i  1«08 

$  u $iao4 

$  15 $1«>* 

$  16 M«>» 

$  17 i  1»06 

)  18 ^laOT 

$  19 $  1«08   , 

$  30 $  1»1» 

$  21 M»" 

$  22 $  1815 

$  23 $  1S16 

$  24'. $  131T 

$  26...., $  1318 

$  27 $  laaa, 

$  28 i  18»8 

$  29 Maa* 

$  80 $  1»2» 

$  81 f  1828 

$  82 i  1829 

'      $  83 ^  1380 

$  84 (  1381 

(  85 $  1332 

)  36 i  1333 

f  87 $  1338 

^  88 $  1339 

)  89 *...♦  1840 

$  40 (  1341 


ProbttoABi       OodaO.P. 

$   41 (  1343 

^    42 $  1350 

$    48 (1351 

$    44 (1352 

$    45 (1353 

$    46 i  1354 

)    47 $  1355 

i    48 $  1356 

i    49 (  1366 

^    60 $  1360 

$    51 i  1361 

$    52 (  1365 

$    58 (  1366 

$    54 M367 

I    55 ^  1369 

$    56 $  13T0 

$    57 $  1363 

$    58 $  13fl 

I    59 (  13T2 

$    60 $  13T3 

$    61 $  1374 

(62 i  1376 

$    68 $  1376 

I    64 $  1377 

$    65 $  1378 

(    66 $  1379 

$    67 (  1383 

i    68 (1384 

$    69 (  1385 

$    70 (1386 

(    71 (  1362 

{72 (1387 
78 (  1388.JIO 

4    74 (1391 

(    75 (  1392 

(    76 ..(  1398 

(    77 ...(  1896 

4    78 (1397 
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Probate  Aei.        Oode  0.  P. 

$  79 (  ia08 

$  80 $  1399 

$  81 $1400 

)  82 $  1401 

i  83 $  1409 

)  84 $  1408 

)  85 $1404 

)  86 $  1405 

I  87 $  1400 

$  88 $1411 

i  89 $  1419 

$  90...  $1418     , 

$  91 $  1414 

i  93 $  141S 

I  93 $  1410 

$  94 $1417 

i  95 $  1411 

$  96 $  1495 

$  97.,.. $14JW 

$  98 $  14»8 

jioo $i4»r 

$101 $  1498 

$102 $  1499 

$103 $1400 

$  104.... $  1489-83 

1105 $  1448    • 

$106 $1444 

$107 $1445 

$108 $  1440 

-$109 $  1447 

$110 $1448 

$111 $  1449 

$112 $  1450 

$118 .....$1451 

$1U $145JiU»8 

$115 i  1510 

tU6 $1458 


Probate  Aot        CoddO.  P. 

$  117 $  1459 

$  118 $  1400 

$  119 $1401 

$  120 $  1404 

$  121 $  1405-75 

I  122 .'....$  1400 

123 $  1407 

125 $  1408 

128 $  1409 

$127 $  1470 

$  128 $  1490J01 

129 $  149» 

130 $  1498 

131 $  1894.95 

132 $  1496 

$  133 i  1497 

$  134 $  1498 

135 i  1499 

136 $  1500 

A  137 $  1501 

$138 $  1503 

$139 $  1508 

{140 $  1&04 
141 «  1505 

$142 $  1507 

$  143 $  1508 

$  144 $  1509 

«  145.... $  1510 

$  146.... $  1511 

I  147 $  1513 

$148 $1517 

$  149 $  1518 

$  150 $  1533JM 

$  151 $  1535 

I  152 $  1530 

$  153 $  1530 

$  153 $  1580-88 

$  154 $  1580 


$  156 (  i53T 

MW^ ♦  *5** 

I  157... i  1589 

J  168.. $  1640 

$  169 ^  153» 

$  160 $  1641 

$  161 (  164a 

$  162 i  164a 

I  168 $  1644 

$  164... $  1645 

$  166 ...♦  164ft 

^  166 $  164T 

$  167 ...$  164«-5« 

$  168 (  1661 

^  168.. $  1669 

^  170.*..  .   ,..$  1563 

$  171 i  1664 

$  172 $  1555 

$  173 $  1556 

^  174 (  155T 

$  175 $  1568 

$  176 ...$  1669, 

$  177 ^  1560 

$  178 \  1661 

$  179 $  156a 

$  180 i  1563 

$  181 (  1664 

$  182 (  1665 

j  188 i'1566 

$  184 $  1567 

$  185 $  1668 

$  186 i  1569-10 

^  187 (  1569 

$  188 (  1671 

$  189 $  157a 

^  190 $  1673 

^  191 1  1574 

4  192 1  1675 


FfobaieAet         GodsG.B, 

4  198 (  1576 

194.... $  1681 

,  196...* (  168» 

$  196. (  1588 

^  197 (  1584 

$  198 $  1686 

$  199 i  1686 

i  200 ^  1687 

$  291 i  1588 

$  202 (  1689 

•    $  20S $  1690 

^  204t: $  1691 

$  205. (  1697 

$  206 i  1698 

$  207 $  1599 

$  208 i  160O 

$  209 $  1601 

$  210... i  160a 

$  211 ^1603 

$  212 $  1604 

J  213 i  1606 

$  214 (  1606-fl' 

$  216 ^  16ia 

$  216 $  161S 

J  217 $  1614 

$  218 5  1015 

$  219 i  1616 

$  220 (  1617 

I  221 ^  1618 

$  222 $  leaa 

$  223 (  loas 

$  224 . .  .$  16a4 

$  225 $  16a5 

$  226 $  1636 

$  227 ^  16a7 

^  228... j  1688 

$  229 $  loao 

$  280 $  1030 


'  S5        OOlOESPOlliaNO  SXOnOHB—PBOBATB  AOT  AND  CX>DB. 


Probftie  Aoi.        Oode  G.  P. 

^231 $  leai 

^  232 i  1«3» 

$233 $  ie«« 

$234 ♦lew 

$235 i  1636 

$236 ^  lese 

$237 i  !««'' 

$238 ^  1«38 

$239 j  !«*« 

$  2M $  1644 

$241 $  1645 

$242..... $1646 

$248 $  1647 

$244 M«*» 

$245 $  1649 

$246 $  1650 

$247 $  1661 

$  948 $  165* 

$249 $  1658 

$250 $1658 

$251 $1659 

$252 $1660 

$253 $  1661 

$254 $1661 

*      $  255 $  1661 

$256 ;...$1661 

$257 $  166* 

$258 $1665 

9  259 $  1666-6T 

$260 $  1668-69 

$261 $16T5 

$262 $  16T7 

$263 ..$16T6 

$264 $  16T8 

$  265 $  1679 

$216.. ..:.:. ..$1680 
$267....:.:..  $1681 

$268 $  168a 

CoDB  Civ.  Proc.—S- 


Probate  Act.        Oode  C.  P. 

$  270 i...$  1688 

$  271 $  1684 

$  272 $  1685 

$  273 $  1686 

$  274 $  1691 

$  275 $  169a 

$  276 $  1698 

$  277....: $  1695 

$  278.... $  1696 

$  279. $  1697 

$280 $  1698 

$  281 $  I486 

$282 $  1411 

$  283..... $  1487 

$  284 $  1438 

$  285 $  1439 

$  286 $  1440 

$287 $1704-8 

$  288 $  ITIO 

$  289 $1709 

$  290 $  11^1 

$  291 $  ao9s 

$  293 $  1T18 

$  294..... $  1616-XT 


$  295. 
$296. 
$  297. 
$  298. 
$  299. 
$  300. 
$  301. 
$302. 
$  302. 
$302. 
$  304. 


.$  1718 
.$  1719 


.$  i7ao 

.$  1788 
.$  1789 
.$  17a8 


$  305 $17a9 

$305 $1741-4» 

$806 $11^30 
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$  307 ....♦  17»1  $  854.. ^  XTf 

^  308 ^  W3a  $  355 ^  ITTT 

^  309 ^  ll'^'  i  856 $  M'W 

$  810 ^  W'**  $  857 ^  ITT* 

4  311 i  1»85  {  868 ^  1T90 

$  312 ♦  !''««  t  359 ...♦  1T81 

M15 ^  4  860 ♦iTsa 

$316 I  *86X M^8» 

$317 5l  J  862../. $1T8* 

$318 8  $868 $1T85 

$319 5  >864 $WW 

$320 «  J  865 $1T8T 

$321 ^  J  866 $1T«S 

$322 8  j867 $1T89 

$828 ta  J  868 $1T«0 

$324 g  i869 flSOe 

$325 S  S870 iW'^* 

$326 *  J  871 $1T«I 

$  328 $  UM9  $  872 $  180* 

$  329 $  1»T1  $  873 $  180» 

$  331 ..$  l»ta  $  874 ♦  1808 

$  336 $  W4T  $  375 $  M04 

$  837 $  W48  $  876 $  1805 

$  838 ...J  1740  i  877 $  1800 

$  889 $  1750  $  878 i  1798 

$  340 $  1751  .$  379 i  1704 

$  341 $  175a  $  380 $  1795            | 

$  842 $  1758-54        $  381 $  1796 

$  343 $  1754  $  882 $  1776 

$  844 $  1757  $  883 $  1807 

$  345 $  1758  $  884..   ^  1775 

$  846 $  1759  $  885... $  1791 

$  847.... i  1768  I  886 $  1797 

$  848 ^  1764  $  887 $  1798 

$  849 $  1765  $  888 $  1799 

$850 $1768  $889 .§  «fe. 

$851 $1769  $390 qJ'* 

$852 $1770  $891 ?« 

$353 $177*  $892 S® 


M  ACT  TO  ESTABLISH  A 


CODE  OF  CITIL  PEOCEBUEE. 


The  People  of  the  State  of  California,  represented  in  Senate 
and  Aseembly,  do  enact  ae  foUovoe : 


TXTLB  bP  Ad. 

S  1.   Title  and  divlBlon-of  this  volume. 


§  1.  This  act  shall  be  known  as  The  Code  of  Civil 
Pbooedubb  of  Califobkia,  and  is  divided  into  four  parts, 
M  follows: 

Pabt  I.    Of  Goubts  of  Justice. 
n.    Of  Civil  Actions. 

in.    Of  Sfeoial  Fboceedikos  of  a  Civil  Natube. 
rv.    Of  Evidenge. 

[27] 


CODE  OF  CIVIL  PROCEDURE 

OF    OALIFOENIA. 


FRBLIMINAK'S'  PROTISIOHa 


».  H 
11.  Si 
11.  Qt 


29  •  PBELDflKABY  PBOYISIOK8.  §§  4-9 


BetroactiTe-1  Cal.65s  4Gal.l37;  5CaL4«;  6GaL430;  aSCaLISO;  30 
CaL  143;  S9  GaL  009;  82  Gal.  293. 

§  4.  The  rule  of  the  common  law,  that  statutes  in  dero- 
gation thereof  are  to  be  strictly  construed,  has  no  applica- 
tion to  this  Code.  Tlie  Code  establishes  the  law*  ot  this 
State  respecting  the  subjects  to  which  it  relates,  and  its 
proyi»ons  and  all  proceedings  under  it  are  to  be  liberally 
construed,  with  a  view  to  effect  its  objects  and  to  promote 
justice. 

Oonstmction  of  ttatatM-See  sees.  1858, 1859;  6  Cal.  959;  ll.Cal.  215; 
13  GaL  88;  17  Cal.  487;  31  Cal.  359;  45  Cal.  429;  49  Cal.  68. 

lltl«  of  act-A  GaL  195:  10  Cal.  315:  16  Gal.  859,-  19  Gal.  512;  36  Gal.  585; 
47  CaL  222;  51  Gal.  304, 624;  52  GaL  459, 553. 

Oonflict  of  ood«8-41  Cal.  295. 

State  practice  and  Federal  ooiirtB--51  CaL  479. 

Liberal  interpretation  of  Oode— See  sees.  452, 476. 

§  5.  Theproyisions  of  this  Code,  so  far  as  they  are  sub- 
stantially the  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereoi  and  not  as  new  enact' 
ments. 

Bemedsr,  "v^hen  onmnlatiTe— 2  Gal.  243. 

§  6.  All  persons  who  at  the  time  this  Code  takes  effect 
hold  office  under  any  of  the  acts  repealed  continue  to 
bold  the  same  according  to  the  tenure  thereof,  except 
those  offices  which  are  not  continued  by  one  of  the  codes 
adopted  at  tliis  session  of  the  Legislature. 

§  7.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enactea  or  contin- 
ned  in  either  of  the  codes,  such  office  ceases  at  the  time 
the  codes  take  effect. 

Bepeal— 19  CaL  512;  49  Gal.  278. 

§  8.  No  action  or  proceeding  commenced  before  this 

Code  takes  effect,  and  no  right  accrued,  is  affected  by  its 

provisions,  but  the  proceedings  therein  must  conform  to 

the  requirements  of  this  Code  as  far  as  applicable. 

^8ee  CiTll  Code,  sees.  6,  20;  also  repealing  clause  at  the  end  of  this 
Code. 

Pending  actions— 23  GaL  47;  31  Cal.  122;  45  CaL  221;  46  CaL  643;  4V 
CaL  93,645;  48  GaL  29,  <»!«:  49  Gal.  269, 340, 446, 454. 
Bight  accraed— 48  Gal.  643. 

§  9.  When  a  limitation  or  period  of  time  prescribed  in 
ftQy  existing  statute  for  acquiring  a  right  or  barriujs^  a 
remedy,  or  Tor  any  other  purpose,  has  begun  to  run  before 
this  Code  goes  into  effect,  and  the  same  or  anv  limitation 
is  prescrioed  in  this  Code,  the  time  which  has  already 


10-14  FXXLIMINABr  FBOVI8IOM8.  SO 

ran  shall  be  deemed  part  of  the  time  prescribed  as  auch 
limitation  by  this  Code.    [In  effect  July  1st,  1874.] 
See  sees.  961, 962;  also  6  CaL  490;  SO  CaL  612. 

§  10.  Holidays  within  the  meaning  of  this  Code  are: 
every  Sunday,  the  first  day  of  January,  the  twenty-6ec> 
ond  day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  twenty-fifth  day  of  December, 
every  day  on  which  an  election  is  held  throughout  the 
State,  and  every  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State*  for  a  pub- 
lic fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  April  9th,  1880.] 

See  sec.  194. 

§  11.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  July  1st,  1874.] 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
be  done  is  .computed  by  excluding  the  first  day  and  in- 
cluding the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded. 

See  sec.  476. 

Fraction  of  day— I  CaL  415;  14  CaL  567;  49  CaL  285, 289. 
-Operation  of  atatnte—l  Cal.  407. 

Oompatation  of  time— 8  CaL  412;  15  CaL  384;  90  CaL  525;  39  CaL  487; 
61  Gal.  514. 
Sanda7-6  CaL  660;  91  Cal.  241, 272;  47  Cal.  579;  50  CaL  210. 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  mercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  such  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  the 
word  '^sear*  includes  an  impression  of  such  seal  U{5on 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

See  sees.  147  to  153,  and  1929  to  1994. 

Seal,  mfELDlenoy  of —5  CaL  220, 915;  13  CaL  221,  SIO;  15^  CaL  363:  20 
CaL  150. 

Imports  oonaidaration— 10  CaL  462e 
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Bistinotion  abciished— 12  Cal.  286;  13  Cal.  34. 
Under  Mexican  S7Stem-s>  Gal.  467;  7  Cal.  154;  12  Cal.  U9. 
GeneraUy— 6Cal.664;  12CaL564;  13  Cal.  45, 321, 502;  14  Cal.  20;  IBCaL 
166, 201;  22  CaL  151;  25  Cal.  539;  31  Cal.  67:  33  Cal.  450;  33  CaL  11. 

§  15.  Words  giving  a  joint  autlivrity  to  three  or  more 
public  oflficers  or  other  persons  are  construed  as  giving 
such  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  act  giving  the  authority. 

Talcott  V.  Blanding,  March  10th,  1880. 

§  16.  Words  and  phrases  are  construed  according  to 
the  context  and  the  approved  usage  of  the  language ;  but 
technical  words  and  phrases,  and  such  others  as  liave 
acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  defined  in  the  succeeding  section,  are  to  be  construed 
according  to  such  peculiar  and  appropriate  meaning  or 
definition. 

§  17.  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  the  present;  words  used  iu 
the  masculine  gender  include  the  feminine  and  neuter; 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular;  the  word  "  person  "  includes  a  corporation  as 
well  as  a  natural  person;  writing  includes  printing;  oath 
includes  affirmation  or  declaration;  and  every  mode  of 
oral  statement,  under  oath  or  affirmation,  is  embraced  by 
the  term  "testify,"  and  every  written  one  in  the  term 
"depose; "  sign^ituxe or  sult^ssuption  includes  n^ark,  when 
the  person- canuot  write,  his  name  being  written  near* it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness. 

The  following  words  also  have  in  this  Code  the  significa- 
tion attached  to  them  in  this  section,  unless  otherwise  ap- 
parent from  the  context: 

1.  Tlie  word  "property  "  includes  both  real  and  personal 
property. 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereditaments. 

3.  The  words  "  personal  property  **  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

4.  The  word  "  month"  means  a  calendar  month,  unless 
otherwise  expressed. 

5.  The  word  '*  will  *'  includes  codicils. 

6.  The  word  "writ"  signified  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court 
or  judicial  officer,  and  the  word  "  process"  a  writ  or  sum- 
mons issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "State,"  when  applifed  to  the  different 
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parts  of  the  United  States,  Inclades  the  District  of  Colum- 
bia and  the  Territories;  and  the  words  ''United  States" 
may  include  the  District  and  Territories.  [In  effect  July 
1st,  1874.]  • 

"Persoii"— 4CaI.  904.     • 

"  Signature  "—48  Cal.  mA;  49  Cal.  413, 563. 


"Property"— 43  Cal.  331. 

<«  Mouth '^-21  Cal.  398;  31  Cal.  174;  32  Cal.  347. 


"Wiir'-43Cal.331. 

« 


§  18.  No  statute,  law,  or  rule  is  continued  in  force,  be- 
cause it  is  consistent  with  the  provisions  of  this  Code  on 
tlie  same  subject;  but  in  all  cases  provided  for  by  this 
Code,  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  State,  whether  consistent  or  not  with  the  provisions 
of  this  Code,  unless  expressly  continued  in  force  by  it, 
are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former 
law  heretofore  repealed,  nor  does  it  affect  any  right  al- 
ready existing  or  accrued,  or  any  action  or  proceedini^ 
already  taken,  except  as  in  this  Code  provided;  nor  does 
it  affect  any  private  statute  not  expressly  repealed. 

See  sees.  3,  8;  also  repealhig  clause  at  the  end  of  this  Code. 

Repeals  generally— 6  Cal.  381;  8  Cal.  377;  19  Cal.  JM)1;  20  Cal.  95;  99 
Cal.  3;  40  Cal.  419;  41  Cal.  435;  46  Cal.  97;  49  Cal.  278. 

Repeals  by  implication— 7  Cal.  401;  10  Cal.  815;  18  Cal.  439;  28  Cal. 
254;  48  Cal.  85;  53  Cal.  412, 571. 

Amendments  and  conflicting  statutes— 5  Cal.  414;  6  Cal.  92;  20  CaL 
677;  35  Cal.  320;  S6  Cal.  522;  38  Cal.  572;  43  CaL  560;  44  Cal.  430;  46  Cal. 

19^49  Cal.  353. 

Oorrelative  statutes-6  Cal.  41;  31  Cal.  34, 122;  35  Cal.  708. 

Statutes  continued  in  force— 49  Cal.  392, 596;  50  Cal.  117;  53  ClO.  351, 
571. 
Limitations— See  sec.  9. 
Retroactive  eflTect- See  sec.  3. 

§  19.  This  act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  as  the  *•  Code 
of  Civil  Procedure,"  adding,  when  necessary,  the  number 
of  the  section. 

§  20.  Judicial  remedies  are  such  as  are  administered 
by  the  courts  of  justice,  or  by  judicial  officers  empowered 
for  that  purpose  by  the  constitution  and  statutes  of  this 
State. 

§  21.  These  remedies  are  divided  into  two  classes : 

1.  Actions;  and, 

2.  Special  proceedings. 

§  22.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  party  prosecutes  another,  for  the  en- 
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foicement  or  protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a  public  offense. 

§  23.  Every  other  remedy  is  a  special  proceeding. 

See  sees.  52, 75, 1022, 1063, 1064, 1109, 1110,  and  Fart  in  of  this  Code, 
generally. 

Special  proceedings-5  Cal.*43,  279;  13  Cal.  145;  14  CaL  479;  15Cal. 
91;  19  Cal.  218;  24  Cal.  126,44.9, 457;  31  Cal.  83, 261;  34  Cal.  635;  42  Cal.  35; 
49CaL139.  ' 

§  24.  Actions  are  of  two  kinds: 

1.  Civllj  and, 

2.  Criminal. 

See  Part  II  of  this  Code»  sec.  807,  et  $eq. 

§  25.  A  civil  action  arises  out  of — 

1.  An  obligation. 

2.  An  injury. 
49CaL465. 

§  26.  An  obligation  is  a  legal  duty,  by  which  one  per- 
son is  bound  to  ao  or  not  to  do  a  certain  thing,  and  arises 
from: 

1.  Contract;  or, 

2.  Operation  of  law.    [In  effect  July  lat,  1874i] 
See  Civil  Code,  sec.  1427,  etseq. 

§  27.  An  injury  is  of  two  kinds : 

1.  To  the  person;  and, 

2.  To  property. 

§  28.  An  injury  to  property  consists  in  dei)riving  its 
owner  of  the  benefit  of  it,  which  is  done  by  talung,  with- 
holding, deteriorating  or  destroying  it. 

Cause  of  injury— 45  Cal.  534. 

§  29.  Every  other  injury  is  an  injury  to  the  person. 

§  30.  A  civil  action  is  prosecuted  by  one  party  against 
Another  for  the  enforcement  or  protection  of  a  right,  or 
the  redress  or  prevention  of  a  wrong. 

See  sec.  307,  et  seq. 

§  31.  The  Penal  Code  defines  and  provides  for  the  pros- 
ecution of  a  criminal  action. 

§  32.  When  the  violation  of  a  right  admits  of  both  a 
Giyil  and  criminal  remedy,  the  right  to  prosecute  the  one  is 
not  merged  in  the  other. 


PART  I. 
OF  COURTS  OF  JUSTICR 

TITIiE  I. 

ORGANIZATION  AND  JURISDICTION. 

Chap.   I.  Courts  of  Justice  in  General.    §§  33,  34. 

II.  Court  of  Impeachment.    §§  36-39. 

III.  Supreme  Court.    §§  40-66. 

IV.  Superior  Courts.    §§  fi5-79. 
V.  Justices'  Courts.    §§  85—115. 

VI.    Police  Courts,    §  121.    • 
VIL    General  Provisions  RESPEcriNa  Courts  of 
Justice.    §§  124r-153. 

[34] 
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CHAPTER  I. 

COX7RTS  OF  JUSTICE  IN  OENBRAL. 

§  83.  The  seyeial  courts  of  tlUs  State. 
§  34.  Courts  of  record. 

§  33.  The  following  are  the  Courts  of  Justice  of  this 
State: 

1.  The  Court  of  Jrapeachinent; 

2.  The  Supreme  Court; 

3.  The  Superior  Courts; 

4.  The  Justices*  Courts; 

5.  The  Police  Courts,  and  such  other  inferior  courts  as 
tbe  Legislature  may  establish  in  any  incorporated  city  or 
town,  or  city  and  county. 

See  Ck>nst.  CaL  arts.  3  and  6. 

For  Bubd.  5«  see  Const.  CaL  art.  6,  see.  13. 

JtTBISDZOTION. 

Acquired-how,  16  CaL  389;  34  Cal.  391 ;  35  Gal.  528;  83  CaL  428;  89  CaL 
439;  44  CaL  356;  46  Cal.  610;  50  CaL  68, 203, 498;  53  CaL  44. 

Adjournment-Effect  of ,  1  Cal.  409;  4  Cal.  280;  7  CaL  53;  19  CaL  707; 
25  Cal.  43, 170;  27  Cal.  172, 492;  28  CaL  335:  30  CaL  192;  84  CaL  329,  479;  89 
Cal.  189;  44  CaL  85.    But  see  sees.  47, 49, 73, 74. 

Admiralty  and  maritime— 1  Cal.  485;  2  Cai,  308;  5  Cal.  268;  6  Cal.  143; 
9Cal.  6G7;  13  Cal.  370;  84  CaL  676;  42  Cal. 237;  60 CaL  236. 

Admission— See  sec.  415,  subd.  4,  and  sec.  416.  * 

Agreement  as  to-2  Cal. 74;  8  CaL  563;  14  CaL  279;  19  Cal.  126;  40  CaL 
183;  42  Cal.  125;  43  Cal.  393;  50  Cal.  447. 

Amonnt— limitations  as  to,  1  Cal.  15;  3  Cal.  220;  5  Cal.  230;  10  CaL  249; 
17  CaL  6)3;  22  Cal.  170;  24  CaL  61 ;  30  Cal.  245, 546;  34  Cal.  28;  35  Cal.  269; 
•  »  CaL  570;  40  Cal.  6^8;  45  CaL  71 ;  48  Cal.  160. 

Appeal— 1  CaL  15;  2  CaL  99;  3  CaL  436;  4  Cal.  368;  6  CaL  635;  8  Cal. 
207;  OCaL  698;  10  CaL  50,249;  11  Cal.  176;  15  CaL  502:  20  CaL  39,  388;  22 
Cal.  82;  30  Cal.  09, 546;  31  Cal.  8J,26I:  34  Cal.  28;  35  CaL  213;  39  CaL  92; 
42  Cal.  35;  45  Cal.  71;  47  CaL  7, 109;  49  CaL  139;  50  Cal.  211. 

Appearance— 21  Cal.  52;  28  CaL  668;  30  CaL  440;  31  CaL  842;  84  Cal. 
SH;  43  Cal.  484. 
BanfcniptC7-47  CaL  481 ;  48  Cal.  439, 452;  63  CaL  267. 

Certiorari— 4  CaL  186;  21  CaL  167;  26  CaL  372;  30  CaL  99;  39  Gal.  670;  37 
CaL  464;  40  CaL  479, 431;  43  Cal.  365;  47  CaL  7. 

Common  law— 2  CaL  99, 146;  6  Cal.  359;  39  Gal.  98. 

Concurrent— 2  Cal.  303;  J  Cal.  348;  8  Cal.  27, 34,  67»  268;  9  CaL  77,  607; 
21  CaL  433;  30  Oal.  573;  42  CaL  227. 

Consent— See  AauKEaassiT, 
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Oonstitational  changes,  as  to— 21  CaL  415;  sees.  SI,  S2,  75, 76, 77, 112* 
113, 114. 

Oonstitationality  of  laws— 7  Cal.  65;  10  Cal.  293;  11  Cal.  176;  13  Gal. 
24;  17  Cal.  548;  24  Cal.  427;  28  Cal.  118;  30  Cal.  90;  31  CaL  261;  32  CaL  212; 
33  Cal.  212;  34  Cal.  520;  41  Cal.  147;  42  Cal.  316. 

Oo-ordinate,  0  CaL  77, 608;  10  Cal.  495. 

Costs— 30  Cal.  546;  00  Cal.  36. 

Oourts— jurisdiction  as  to  other,  8  Cal.  27, 34, 67,  268;  9  CaL  17,  607; 
11  Cal.  7(i;  37  Cal.  268;  39  Cal.  157;  49  Cal.  3^1;  51  CaL  145, 562. 

Definition-10  Cal.  293;  43  C3a.  365;  44  CaL  8S. 

Demnrrer  to— 16  Cal.  432. 

Equity— 3  CaL  130;  6  Cal.  376;  7  CaL  848;  10  Cal.  829, 575;  13  CaL  521, 
553, 507, 626;  21  Cal.  438;  24  Cal.  61;  30  Cal.  440;  33  CaL  45;  36  CaL  639;  88 
CaL  265;  51  Cal.  431 ;  53  Cal.  656. 

Ezcla8ive-2  CaL  306;  5  Cal.  268;  39  Cal.  85, 683;  53  Cal.  16, 412. 

Bztent— 17  Cal.  363;  36  Cal.  159;  49  Cal.  351. 

Forfeiture,  actions  for— 33  Cal.  212;  36  Cal.  281. 

FugitiTes-4  Cal.  238;  23  Cal.  585. 

Generall7-4Cal.307;  6  CaL  685;  12  Cal.  128;  13  Cal.  589;  17CaL36S;  19 
CaL  210, 374, 388;  23  CaL  585;  27  CaL  492;  30  CaL  99,440;  31  Cal.  170;  32  CaL 
140;  33  Cal.  506;  34  Cal.  821 ;  37  C»L  &9;  39  Cal.  315;  41  Cal.  202, 306;  43  Cal. 
313;  46  Cal.  79, 245, 398;  47  Cal.  524;  48  Cal.  70, 127, 133;  49  Csd.  351, 491;  51 
Cal.  3, 255, 435. 

Habeas  corpas-26  CaL  372;  84  Cal.662 ;  38  CaL  145, 393, 499;  45  CaL  199; 

01  CaL  317. 

Incidents  of— See  sec.  187. 

Inferior  and  limited,  courts  of--5  Cal.  195;  10  Cal.  293;  12  Cal.  283;  15 
Cal.  297 :  16  Cal.  432 :  20  CaL  39 ;  21  Cal.  187 ;  23  Cal.  402 ;  28  Cal.  118 ;  29  CaL 
307;  33  CaL 318:  34 Cal. 321;  35 Cal. 269;  36  Cal.  135;  39 Cal.  517;  43 CaL 455. 

Injunction— See  sees.  525, 526;  37  Cal.  268. 

Legislative  powers  and  ftinctions  as  to— 5  Cal.  9, 43, 230, 343;  6  CaL 
143, 532;  7  CaL  65;  8  CaL  297;  13  CaL  24:  17  CaL  548;  25  Cal.  605;  30  CaL 
435;  32  Cal.  242;  33  Cal.  279;  35  Cal.  624;  42  Cal.  65;  48  Cal.  279;  50  Cal.  153; 

02  Cal.  142. 

Limited— See  Ivfsbios;  also,  49  Cal.  465. 

Loss  of-4  Cal.  280;  6  Cal.  21 ;  15  Cal.  76;  49  CaL  590. 

Mandamus— 15  Cal.  91:  26  Cal.  372;  29  Cal.  307;  30  CaL  245,435;  35  CaL« 
213;  36  CaL  283, 595;  39  CaL  189, 411. 

Naturalization— 39  Cal.  98. 

Nui8ance-30  Cal.  573;  36  CaL  193;  40  CaL  396. 

Objections  to— 16  Cal.  432. 

Person— See  ADinssioN,  Afpeabaitcb,  Publioation  ot  Sttm- 
MONS;  5  CaL 494;  7  Cal. 54;  34  Cal. 391;  36  Cal.  691;  46  Cal.  610;  53  Cal. 636. 

Presumption  as  to— 2  Cal.  99, 146;  3  CsJ.  426;  5  Cal.  149;  7  Cal.  291 ;  10 
CaL  50;  12  CaL  283;  17  CaL  354, 371, 424:  23  Cal.  402;  27  Cal.  67, 300;  31  Cal. 
168,342;  33  Cal.  45, 318, 505, 530;  84  Cal.  391;  40  CaL  648;  44  CaL  856;  49  CaL 
208;  53  Cal.  685. 

lYocess— 48  Cal.  133. 

Prohibition,  writ  of-26  Cal.  372;  52  CaL  516. 
Publication  of  summons,  notice,  etc.— sec.  413;  12  Cal.  100,283;  M 
Cal.  81;  26  Cal.  149;  27  CaL  295, 300;  30  CaL  611;  31  Cal.  842;  33  Cal.4S,5Q6» 
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fiNI:MCaL8f)l;  97Cfa.4.'»;  89Cal.439;  44Gal.8JS6;  Belcher  v.  Gbamben.. 
S3  CaL  635,  ovemtllug  Halui  v.  KeUy,  34  Gal.  391. 

Becords~I3  Gal.  24;  19  Gal.  137;  30  Gal.  489. 

Bestitntion,  writ  of— 19  CaL  374. 

Special  casea-d  Gal.  43. 195;  43  CaL  85. 

Stipnlation— See  AOBEXXENT. 

TtaeSf  soits  for— 24  GaL  61^  43  CaL  492;  45  Cal.  199. 

Test  of-30  Cal.  546. 

T^vspass-^  GaL  315, 319. 

United  States  courts,  generally— 4  Gal.  368;  9  GaL  698;  11  Cal.  176;  27 

C&LS4:  25  GaL  605;  27  Gal.  164;  28  GaL  08;  32  Gal. 231;  89  CaL  318;  49  GaL 
a36. 

Vacation— See  Adjoubnmbwt. 

7enii&-37  CaL  ICO;  4S  Gal.  345;  49  GaL  351. 

^Wantof— 7CaL54;  8  CaL  663:  12  Cal.  100:  16  GaL  389;  17CaL130;  23- 
CaL40i:  27Gal.300;  28  GaL  115;  30 Gal. 440;  34  GaL 391;  37  Cal.  458;  39Cal^ 

470;  53  fcal.  07. 

"Within  the  jurisdiction,"  defined— 12  CaL  806. 
Witne8S-36  GaL  532. 

§  34.    Tlve  courts  enumerated  in  the  first  three  8tibdi« 
▼isions  of  the  last  preceding  sectlbn  are  courts  of  record. 
Const.  Cal.  art.  6,  sees.  13, 22. 
Ooui  of  reoord^-deOnition,  84  Cal.  891 ;  52  CaL  220. 

CoDB  Grv.  Fboo.— 4. 
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CHAPTER  n. 
COX7RT  OF  IMPEACHMENT. 

§  36.  Members  of  the  court; 

§  37.  Jarlsdiction. 

$  38.  Officers  of  the  court. 

S  39.  Tris^  of  impeachments  provided  for  in  the  Penal  Code. 

§  36.  The  Court  of  Impeachment  is  the  Senate;  when 
sitting  as  such  court,  the  senators  shall  be  upon  oath;  and 
at  least  two-thirds  of  the  members  elected  snail  be  neces- 
sary to  constitute  a  quorum. 

Const.  Cal.  art.  4,  sec.  17;  art.  6,  sec.  1. 

§  37.  The  court  has  jurisdiction  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  GrO'vernor,  Lieu- 
tenant-Governor, Secreftary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-Greneral,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  for  any  misde- 
meanor in  office.     * 

Const.  Cal.  art.  4,  sec.  18. 

Other  civil  officers— 45  Cal.  200. 

§  38.    The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code,  sees.  10,  and  737  to  753. 
Impeachment— manner  of,  45  CaL  200. 

§  39.    Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  Penal  Code. 
See  Penal  Code,  sec.  737  ei  seq. 


OHAPTEB  m. 
BTTPRZnCB  COURT. 


i  40.  Tbe  Supreme  Court  sball  consiat  of  a  Cbief  Jus- 
tice and  six  Aaaoclate  Justices,  nbo  shall  be  elected  by 
the  qualified  electors  of  the  State  at  lai^,  at  the  general 
State  eloctioDH  next  preceding  tlie  eiplrution  of  the  terms 
of  office  of  their  predeceasora  respectively,  and  hold  their 
offices  for  the  term  of  twelve  years  from  and  after  the 
first  Monday  after  the  first  day  of  January  next  succeed- 
hig  their  election;  provided,  that  of  the  JiiBticeB  elected 
St  the  general  State  election  of  elfchteen  hundred  and 
■eventy-Dine,  the  Chief  Justice  shall  go  out  of  office  at 
the  end  of  eleven  years,  and  tbe  bIx  Associate  Justices 
shall  have  so  classified,  or  shall  ao  classify  theraHelvee, 
bi  lot,  that  two  of  them  shall  go  out  of  omce  at  the  end 
n  three  years,  two  of  them  at  tbe  end  of  seven  yeaia, 
»nd  two  of  them  at  the  end  of  eleven  years,  from  the  first 
ilonday  after  the  first  day  of  January,  eighteen  hundred 
md  eighty;  and  an  entry  of  auch  claaaldcatien  shall  have 
iMea  or  shall  be  made  in  the  miuates  of  the  court  in 
bank,  signed  by  tliem,  and  a  duplicate  thereof  flled  in 
Ihe  office  of  the  Secretary  of  State. 

Cant.  CaL  art.  (,  sees. :,  I. 
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§  41.  The  years  during  which  a  Justice  of  the  Supreme 
Court  is  to  hold  ofOice  are  to  be  computed  respectively 
from  and  including  the  first  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  Mon- 
day after  the  first  day  of  January  of  the  next  succeeding:^ 
year. 

Const.  CaL  art.  8,  sec  3. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  qualifica- 
tion of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  tlie  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  6,  sec.  3. 

Vacancy— see  sec.  40,  Absenob'OF  Jm>OB. 

§  43.  There  shall  be  two  departments  of  the  Supreme 
Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  maybe  changed  by  him  from  time  to  time; 
provided,  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  bv  the  Chief  Justice. 
The  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  toe  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justices  shall  be  neces' 
sary  to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided,  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  transmitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  Cal.  art.  6,  sec.  2. 

Chambers,  powers  at— see.  165. 

Adjournment,  hoUda3r8— sec.  135. 

Concnrrence-33  CaL  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pending  before  the  court  to  b^  heard  and  decided  by 
the  court  in  bank.  Tlie  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart- 
ment, order  a  cause  to  be  heard  in  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided,  that  no  judgment  by  a  depart- 
ment shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
Const.  Gal.  art.  6,  sec.  2.   See  sec.*129;  Supreme  Ct.  rule  30. 

§  45.  The  Chief  Justice  or  any  four  justices  may  con- 
vene the  court  in  bank  at  apy  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  the  court  when  so  con- 
vened. The  presence  of  four  justices  shall  be  necessary 
to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank;  provided,  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments, and  in  such  cases  the  judgment  of  the  court 
mbank  shall  be  final,  unless  within  thirty  days  after  such 
judgment  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 

Const.  Cal.  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  ip  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const.  Cal.  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  in  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  commenc- 
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ing  on  the  first  Mondays  of  May  and  second  Mondays  of 
November ;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  Janaa^  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  lirst  Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowea  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  th&  court,  or  to  attend 
its  sessions.  It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  by  the  State,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  mav  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
lights,  and  stationery;  and  the  expenses  thereof,  certified 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of 
the  State  treasury,  for  which  expenses,  and  to  def rav  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  appropriated.  The  moneys  so  ap- 
propriated shall  be  subject  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  him  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  Cal.  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

8ee  sec.  47». 

Adjoanunent,  fonnerly-^see  sec.  33,  (mte,  under  Jitbisdiotiok. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  tiie  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
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U.  8.  Svptvine  Ot,  ivrit  of  mot  from— 11  Cal.  17S$  Belehor  v. 
Gbambeis,  63  Gal.  635. 

FactB— not  investigated,  28  Gal.  278. 

OoiiTection--of  minutes,  36  CaL  328;  of  records  of  lower  court,  31 
Cal.  m. 

Final  judgment— 37  CaL  438. 

Original  juriBdiction— former  lack  of,  notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jurisdiction  the  Su- 
preme Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  Cal.  art.  8,  sec.  4. 

See  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  33,  atUe,  on 
JuisdlctioU. 

Qrigiaal  jurisdiction— extent  of,  1  Cal.  86, 144, 347;  7  Cal.  140;  14  Gal. 
U2;  21  CaL  169;  Hyatt  v.  Allen,  tupra, 

Mandwmua— sees.  64, 76, 166, 1064  et  4eq.t  1108  to  1110. 

Oertioiari— sees.  54, 76, 166, 1067  et  teg.f  1108  to  1110. 

Aohibition— sees.  54, 76, 165, 1102  et  seq.,  1108  to  1110. 

Habeas  corpus— sees.  54, 76, 165;  1  Cal.  85, 144. 

Appellate  powers— sec.  44;  1  Cal.  85, 89, 144. 

«AI1  other  writs"— 25  Cal.  28, 96;  28  Cal. 71;  Hyatt  v.  Allen, supra. 

Writ  of  error— sec.  129o,  (Supreme  Ct.  role  26);  1  Cal.  86;  3  CaL 
M7;  4 Cal.  208;  6  Cal.  190;  8  Gal.  297;  52  Cal.  220. 

hijunction— sees.  54, 76, 166, 356, 525  et  seq.,  745, 1341. 
nt>cedendo— sec.  129,  Supreme  Ct.  rule  28. 

Writs,  certain,  abolished— «ctr0  fouias  and  quo  warranto,  sec.  808 
(but  as  to  latter,  see  sec.  76,  subd.  5);  ne  exeat,  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17;  seal,  sec.  153;  issuance;  sec.  54;  service  by  tel- 
egnq^,  sec  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  juri3di&> 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  anv  tax,  impost,  as- 
Kflsment,  toll  or  municipal  fine,  or  in  wnich  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer*  proceed- 
bigs  in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
fthd  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  oi 
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information,  in  a  court  of  record,  on  questions  of  law 

alone. 

Const.  GaL  art.  6,  see.  4. 

Appeals  in  general— sec.  aS6  et  $eq. 

Appeals  to  Supreme  Court— sec.  963  et  teq. 

Appellate  jwisdiction-l  CaL  144;  8  CaL  297;  10  Cal.  249;  31  Cal.  83; 
34  Cal.  29. 

Jurisdiction  generally— see  notes  to  sec.  33,  ante* 

Subdivision  1.  Generally— see  sec  76,  sabcL  1.  Added  jurisdic- 
tion of  Justices'  Courts,  see  sec.  113. 

Subdivision  2.  See  sec.  76,  subd.  3. 

Subdivision  3.  See  sec.  76,  subd.  4;  Divorce,  10  CaL  2S1. 

Subdivision  4.  Special  proceedings— Extraordinary  writs,  sees. 
1067-1110.    Forcible  Entry  anil  Detainer,  subd.  3.    Liens,  enforcement 
of,  sees.  llfiO-1206.    Insolvency,  sec.  1822;  6  Cal.  231;  12  Cal.  281;  28  Cal. 
117.    Eminent  Domain,  sees.  1237-1263;  2»  Cal.  112;  42  Cal.  3.%  68.    Arbi-  * 
tratlon,  sees.  1281-1290.    Award,  appeal  from,  2  Cal.  78:  42  Cal.  125. 

Subdivision  5.  Indictable  offenses— see  Fenal  Code,  sec.  888. 
Information— see  Const.  Cal.  art.  1,  sec.  8.  Court  of  record— see 
sec.  34.  Felony— alone  appealable,  formerly,  ft  Cal.  2H5;  7  Cal.  140, 
166:  9  Cal.  86;  Ib'^Cal.  187;  20  CaL  117;  29  Cal.  460;  30  CaL  98;  35  CaL  390; 
53  Cal.  427. 

§  53.  The  Supreme  Court  may  affirm,  reverse,  or  mod- 
ify any  judgment  or  order  appealed  from,  and  may  direct 
the  proper  judgment  or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had.  The  decision  of 
the  court  shall  be  given  in  writing;  and  in  giving  its  de- 
cision, if  a  new  trial  be  granted,  the  court  shall  pas.^  upon 
and  determine  all  the  questions  of  law  involved  in  the 
case,  presented  upon  such  appeal,  and  necessary  to  the 
^nal  determination  of  the  case.  Its  judgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 

Affirming' judgment— see  sec.  955;  15  Cal.  324;  16  Cal.  207;  24  CaJ.  98. 

Amendments— Sec.  473;  7  Cal.  447;  8  Cal.  135. 

Appeal,  effect  of— generally ,  sees.  949, 1049 ;  as  to  new  trial ,  40  Cal.  280. 

Correcting  judgments— 7  Cal.  447;  20  Cal.  415;  Reed  v.  Allison,  April 
(th,  18S0;  also,  see  Amendments. 

Costs  on  modification— sec.  1027. 

Death— pending  appeal,  sec.  129,  (Supreme  Ct.  Rule  14);  sec.  385:  20 
CaL  68;  S.  &.  lTSoc.  v.  Gibb,  21  Cal.  60»;  35  Cal.  463;  40 Cal.  fK>;  49  Cal. 
149. 

Decision- requirements  of ,  see  sec.  49;  limits  of,  5  Cal.  $)6;  30  CaL 
223;  terms  of,  7  Cal.  447;  time  for  iillnfir>  Const.  CaL  art.  6,  sec.  24;  par- 
amount when,  20  Cal.  415 :  45  CaL  57.  See  also,  Dictum,  Law  ok  tii  b 
Case,  Opinion,  Stare  decisis. 

Dictum-O  Cal.  236, 615;  20  Cal.  276;  30  Cal.  103;  39  Cal.  223;  53  Cal.  008. 

Discretion— Interference  for  abn*;e  of,  only.  See  sec.  657,  Geneiial 
Note;  also,  subd.  1  and  subd.  6,  notes.  In  same  section. 

Dismissal  of  appeal— sec.  129,  (Supreme  Ct.  Rules  3  and  4);  sees. 
964, 955;  8  Cal.  347;  15  Gal.  324;  16  Cal.  207;  23  Cal.  636;  24  Cal.  52,  156;  28 
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Biidsnc*— conflicting,  aeg  gee.  UI,  snbd,  t. 
£icesB~ln  Judgment,  remlttlae,  13  Col.  419:  1 
17CiXI.(ilSiI9i:^la7{29GsLlUj4ECaL3U.    » 
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Xndg^enl— asBinnptlons  in  rapport  of,  lee  Ihtbhdmbb 
sLie,  how  t»r,  aec.  1908;  aftlnnlng,  modl/ylng,  reversing,  ett 


55ll!0Ca1.«,4L5;  2lCBl.«7,(il:  MCaLlSJi  MCnl.'lSIi 
KCal.  6S7:43Cal.S2J,*9S!  «Cal.<M:  4ICsl.635i  WCal.liJ.wai  oii-i 
ESI;  Belcher  t.  ChamlMis,  U  CaL  «3S:  liiompBon  s.  Felton,  M»y  It 
IfflO,  per  Thonilon,  J. 

Hodil^Flne  iDdgmint-sec.  Ml;  1  Gal.  24, 81  {  4  CbI.  I!3;  <  Cat.  II.  ID 
7  01.  iiSileCal.lM:  l7Cal.6t8:MCal.  is::™  Cal.JTfli  new.  104.41 
eiCal.  llrf:  33Cal.  134;  SHCal.Slfl;  13  081.136;  45  Cal.  003:  4U  Cal.  21 

Mi:klbbeii,Fel),  2l8t.  18S0;  klb.S.l'L.  S«c.  s.  Te)l^  Harcb  ikb,  ISM. 


opinions— 13  Cal.  !4._  See,  also.  DKOisiOK,  DiaTtj.i,  RBASOHS.and 
sec.  129;  eupremeCt.  Rulesl9,21;  Canst.  Cal.  art.  6,  see.  17. 
Otetmling— former  Juagment.  3  Cal.  151;  SCal.eW;  lOOLM;  19 

FendencT  of  action— as  to  appeal,  soc.  1040. 

PolnW— raising  below,  7J  Cal.  600.    And  see  BBooHIi.  at  conSntug 

Heaoon*— Bee  OPiBioHa,  also  geo.19;  In  conrt  below. »  Cal.lMj  t« 

Fnaamptiona— aa  to  Jnrisdietion,  eee.  Kn;  aa  to  regularity  of  pro- 
nedlDga.  see  UiTEHsmHTa. 

Becord-'as  conflnlng  review,  2  CaL  IK;  DCal.  M;  ISCal.  4r>l;  JOCnL 
SClconueri.  blDdwortU.'ApI^Ietb.  1380.'  '  '      ' 

Bscordo— Terltyot.BeelNTEiiDiiKnTB;  also,  Hatm tr.  Hell;,  M  CaL 


Rsmandlng-far  Inrtber  ptoceedlnga.t  Cal.  44T;  SS'Cal.-llS;  !S  CaL 
Ml:  43  CaL  »;  Bib.  S.  ^  L.  Soc.  i.  Fella,  Marcb  201U,  1S90. 
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Bes  adjndicata— «ec.  1906;  also  see  Law  ov  thx  Cask. 

EeBtoring  appeal— 4ft  Cal.  18. 

Bevening  jndgmant-l  Cal.  3S9, 479;  7  CaL  443, 447;  9  Cal.  16;  lO  Cal. 
MS:  11  Cal.  258;  14  Cal.  248;  15  Cal.  286;  20  Cal.  922:  23  Cal.  478, 54»  ;  25 
Cal.  174 ;  28  Cal.  20 ;  30  Cal.  462, 488 ;  48  Cal.  639 ;  51  Cal.  511.  Also,  see  sec 
957. 

BeTiew,  bill  of— 12  Cal.  99;  34  Cal.  76;  41  Cal.  320;  extent  of,  genei^ 
ally,  see  Record  as  confining  review;  on  appeal  from  judgment,  sec. . 
956. 

Rules— sec.  129. 

Stare  decisis— see  Law  of  the  Case:  2  Cal.  374;  5  Cal.  403;  6  Cal. 
687;  7  Cal.  592:  21  Cal.  395;  22  C<J.  109,  604:  29  Cal.  222;  Hibn  v. Cnrtls,  31 
Cal.  400;  39  Cal.  223;  42  Cal.  488;  48  Cal.  ^,  523.  Contra,  see  OVKii]tui> 
UfQ  voiufEB  Judgment. 

Stipulation— sec.  283,  note  to  subd.  1. 

§  54.  The  concurrence  of  three  Justices  of  the  Supreme 
Court  is  necessary  for  the  issuance  of  any  writ,  or  tlie 
transaction  of  any  business,  except  such  as  can  be  done 
at  chambers;  provided^  that  each  of  the  justices  shall  have 

gower  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
tate  upon  petition  by  or  on  behalf  of  any  peraon  held  in 
actual  custody,  and  may  make  such  writs  returnable  be- 
fore himself  or  the  Supreme  Court,  or  any  department,  or 
judf^e  thereof,  or  before  any  Superior  Court  in  the  State,  or 
any  judge  thereof. 

See  Const.  Cal.  art.  6,  sec.  4. 

Concurrence— sec.  43n. 

Business  at  chambers— sec.  165. 

Single  justice— 40  Cal.  483. 

HABEAS  OOBFUS. 

See  XT.  S.  Const,  art.  8,  Amdts.,  and  Const.  Cal.  art.  2,  sees;  5, 6. 

Jurisdiction,  as  to— sees.  33n,  and  51. 

(Generally- Penal  Code,  sec.  1473  et  seq.,  sec.  1492  et  teg.  (also,  see. 
1268 et  8M.);  1  Cal.  9, 345;  2  Cal.  429;  5  Cal.  565;  7  Cal.  175, 182;  19  Cal.  131 : 
22  Cal.  181 ;  26  Cal.  372;  28  Cal.  251 ;  31  Cal.  619;  35  Cal.  100;  40  Cal.  627;  41 
Cal.  29, 212;  42  Cal.  199, 254;  43  Cal.  455:  44  Cal.  32, 581;  46  Cal.  112;  47  Cal. 
605;  49  Cal.  153, 467 ;  51  Cal.  317, 375;  53  CaJ.  410:  Ex  parte  Hung  Lin,  Jan- 
uary  13th,  1880;  £x  parte  Ellis, March  1st,  1880;  £x  parte  Claike,March 
23rd,  1880;  £z  parte  Colm,  May  19tl),  1880;  Ex  parte  Kearney,  May  27tli, 
1880.  ■ 

§  55.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
Supreme  Court  abolished  by  the  Constitution,  are  trans- 
ferred to  the  Supreme  Court  herein  provided  for,  which 
has  the  same  power  and  jurisdiction  over  them  as  if  they 
had  been  in  tlie  first  instance  lodged,  deposited,  filed,  or 
commenced  therein,  ot,  in  cases  of  appeal,  apipealed 
thereto. 

Const.  Cal.  art.  32,  sec.  3. 

People  V.  Colby,  February  19th,  1880. 
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§  56.  In  all  cases  of  appeal  transferred  to  the  Supreme 
Court,  its  jadgments  shall  be  remitted  to  the  Superior 
Courts  of  the  counties,  or  cities  and  counties,  from  which 
the  appeals  were  taken  respectively,  with  the  same  force 
and  effect  as  if  said  cases  had  been  appealed  to  the  Su- 
preme Court  from  such  Superior  Courts. 
See  sec.  55,  note. 


^ 
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GHAFTEB  IV. 

SUPERIOR  COURTS. 

65.  Jadffes  and  elections. 

(i6.  Superior  Courts  of  two  or  more  Judges. 

07.  Superior  Court  of  the  Cl^  and  County  of  San  Rnmelsco. 

68.  Terms  of  office. 

o:).  Computation  of  years  of  office. 

TO     YliCAIICi68 

.71.  Superior  Courts  by  Judges  of  other  counties. 
I  72.  Judges  pro  tempore. 

73.  Sessions. 

74.  Adjournments. 

7).  Jurisdiction  of  two  kinds, 

76.  Original  Jurisdiction. 

77.  Appellate  Jurisdiction. 

78.  Process. 

79.  Transfer  of  books,  papers,  and  actions. 

§  65.  There  shall  be  in  each  of  the  orfi^nized  counties, 
or  cities  and  counties  of  the  State,  a  Superior  Court,  for 
each  of  which  one  judge,  and  for  some  of  .which  two  or 
more  judges,  as  hereinafter  in  subsequent  sections  spe- 
cially jjrovided,  shall  be  elected  by  the  qualified  electors 
of  the  county,  or  city  and  county,  at  the  general  State 
elections  next  preceding  the  expiration  of  the  terms  of 
office  of  their  predecessors  respectively;  provided,  that  in 
and  for  the  counties  of  Yuba  and  Sutter  combined,  only 
one  Superior  Judge  shall  be  elected,  who  shall  hold  the 
Superior  Courts  of  both  said  counties,  and  in  accordance 
with  such  rules  for  the  dispatch  of  business  in  both  said 
counties  as  he  may  adopt. 

Const.  CaL  art.  6,  sec.  6. 

§  66.  In  each  of  the  counties  of  Alameda,  Los  Angeles, 
Sacramento,  San  Joaquiu,  Santa  Clam,  and  Sonoma,  there 
shall  be  elected  two  Judges  of  the  Superior  Court;  and  in 
each  of  s'aid  counties,  and  in  any  county,  or  city  aud 
county,  other  than  the  city  and  county  of  San  Franrisco, 
in  which  there  shall  be  more  than  one  Judge  of  the  Supe- 
rior Court,  the  judges  of  such  court  may  liold  as  many 
sessions  of  said  court  at  the  same  time  as  there  are  judges 
thereof,  and  shall  apportion  the  business  among  them- 
selves as  equally  as  may  be. 

Const.  CaL  art.  6,  sees.  6, 7. 
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§  67.  In  the  city  and  county  of  Sftn  Fraiicisco  there 
shall  be  elected  twelve  Judges  of  the  Superior  Court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  be 
as  many  sessions  of  said  court  at  the  same  time  as  there 
are  judges  thereof.  The  said  judges  shall  choose  from 
their  own  number  a  Presiding  Judge,  who  may  at  any  time 
he  removed  and  another  chosen  in  his  place,  by  a  vote  of 
any  seven  of  them.  The  Presiding  Juage  shall  distribute 
the  business  of  the  court  among  the  judges  thereof,  and 
prescribe  the  order  of  business.  The  judgments,  orders, 
and  proceedings  of  any  session  of  the  Superior  Court,  held 
hy  any  one  or  more  of  the  judges  of  said  court,  shall  be 
equally  effective  as  if  all  the  judges  of  said  court  pre- 
sided at  such  session. 

Const.  CaL  art.  6,  sec.  6. 

Jurisdiction— sec8..33»,  75, 76, 77. 

ftoces»— sec.  78. 

0(MMrdinate  jmiBdiction— sec.  9^. 

§  68.  The  term  of  office  of  Judges  of  the  Superior 
Court  shall  be  six  years  from  and  after  the  lirst  Monday 
of  January  next  succeeding  their  election ;  providedt  that 
the  twelve  Judges,  of  the  superior  Court  elected  in  the 
city  and  county  of  San  Francisco  at  the  general  State 
election  of  eighteen  hundred  and  seventy-nine  shall  have 
80  classified,  or  shall  so  classify  themselves,  by  lot,  tbat 
lour  of  them  shall  go  out  of  office  at  the  end  of  one  year, 
four  of 'them  at  the  end  of  three  years,  and  four  of  them 
at  the  end  of  five  years  from  the  first  Monday  of  January, 
eighteen  hundred  and  eighty:  and  the  entry  of  such  classi- 
fication shall  have  been,  or  snail  be,  made  in  the  minutes 
of  the  court,  signed  by  them,  and  a  duplicate  thereof  filed 
^the  office  of  the  Secretary  of  State;  and  provided  furtfier, 
that  all  the  other  Superior  Judges  elected  at  the  general 
State  election  of  eighteen  hundred  and  seventy-nine  shall 

Scut  of  office  at  the  end  of  five  years  from  the  first 
onday  of  January,  eighteen  hundred  and  eighty. 
Const.  Cal.  art.  6,  sec.  6. 

§  69.  The  years  during  which  a  Judge  of  a  Superior 
wwt  is  to  hold  office  are  to  be  computed  respectively 
«om  and  including  the  first  Monday  of  January  of  any 
one  year  to  and  excluding  the  first  Monday  of  January  of 
toe  next  succeeding  year. 

Const  CaL  art.  6,  sec.  6.   See  sec.  41,  on^e. 

§  70.  If  a  vacancy  occur  in  the  office  of  Judge  of  a 
onperior  Court,  the  Governor  shall  appoint  an  eligible 
peison  to  hold  the  office  until  the  election  and  quabfica- 

CJoDB  Civ.  Pboc— 5. 
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tion  of  a  judge  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  sacceedinp;  general  election,  and 
the  judge  so  elected  shall  hold  ofi^se  for  the  remainder  of 
the  unexpired  term. 

Const.  Cal.  art.  6,  sec.  6.   See  sec.  42,  ante. 

Election  to  fill  raoancy— 11  GaL  49, 77;  12  Cal.  S78;  17  CaL  11. 

§  71.  A  Judge  of  any  Superior  Court  may  hold  the 
Superior  Court  in  any  county,  at  the  request  of  the  Judee 
or  Judges  of  the  Superior  Court  thereof,  and,  upon  the 
request  of  the  Governor,  it  shall  be  his  duty  to  do  so;  and 
in  either  case  the  judge  holding  the  court  shall  have  the 
same  power  as  a  judge  thereof. 

Const.  Cal.  art.  6,  sec.  8. 

§  72.  Any  cause  in  a  Superior  Court  may  be  tried  by  a 
judge  pro  tempore^  who  must  be  a  member  of  the  bar  ad- 
mitted to  practice  before  the  Supreme  Court,  agreed  upon 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause; 
and  his  action  in  the  trial  of  such  cause  shall  have  the 
same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
pro  tempore  shall,  before  entering  upon  his  duties  ih  any 
cause,  take  and  subscribe  the  following  oath  or  affirma- 
tion :  "  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  judge 

pro  tempore  in  the  cause  wherein is  plaintiff,  and 

is  defendant,  according  to  the  best  of  my  ability."* 

Const.  Cal.  art.  6,  sec.  8. 

Admitted— before  Supreme  Court,  must  l)e,  see  sec.  157. 

Agreed  npon-^See  sec.  283,  subd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
holidays  and  non-judicial  days  excepted)  and  they  shall 
hold  their  sessions  at  the  county  seats  of  the  several  coun- 
ties, or  cities  and  counties,  respectively.  They  shall  hold 
regular  sessions,  couunencing  on  tlie  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions 
at  such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  Presidine  Judge  shall  prescribe  the 
times  of  holding  such  special  sessions. 

See  Const.  Cal.  art.  6,  sec.  5. 

Always  open-H9ee  same. . 

Holidays,  etc.^-see  sees.  134, 139. 

Oounty  seata~6  Cal.  382. 
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S«fl«ions--abolltloa  of  terms,  see  Always  open,  supra. 

Terms— before  Const.  Cal.  1879;  see  AXfJOXTSiiruTSST,  sec.  33n,  also 
8ee.473» aiid2  Cal. S62;  3 Cal. 2U;  5 Cal.  407:  6 Cal.  21:  8  Cal.  S21;  0  Cal. 
172;  17  Cal.  314;  19  CaL  127;  20  Cal.  ((38;  21  Cal.  273;  29  Cal.  72,  422;  33 
Cal.  325;  34  Cal.  80;  35  Cal.  269;  36  Cal.  288;  37  Cal.  249;  40  Cal.  154;  42 
Cal.  18, 398;  48  CaL  90;  60  Cal.  648;  Stewart  v.  Mahoney  Mg.  Co.  Feb. 
9tli.l880. 

§  74.  Ad joummeuts  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
Bhall  not  prevent  the  court  from  sitting  at  any  time. 

Bee  sec.  48. 

Beoesses— Tacatlon,  proceedings  dmrlng,  before  Const.  Cal.  1879,  sec. 
Sin;  20  CaL56;  44  Cal.  85;  46  CaL  853. 

§  75.  The  jurisdiction  of  the  Superior  Courts  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
See  sec.  50,  and  33n. 

§  76.  The  Superior  Courts  shall  have  original  jurisdic- 
tion: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  and  in  all  other  cases 
in  which  the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
sance, of  all  matters  of  probate,  of  divorce,  and  for  an- 
nnlment  of  marriage,  andT  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases 
of  misdemeanor  not  otherwise  provided  for.  Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  pa- 
pers therefor.  Said  courts  and  their  judges,  or  any  of 
them,  shall  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  of  habeas  corpus 
on  petition  by  or  on  behalf  of  any  person  in  actual  cus- 
tody, in  their  respective  counties.  Injunctions  and  writs 
of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days. 

Const.  Cal.  art  6,  see.  5. 

(HmvqUt— Me  sec.  ^3n,  and  St7pb]16XI»b  Cottbtb. 

brtendznattts— farorlng  jurisdiction,  sec  53n. 
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Federal  juiledictioa— conflict  with,  see  U.  S.  COUBTS,  sec.  S3n. 

SXTBDiviBlON  1.  In  general--45  CaL211,and  sec.  Sin;  also,  sec.  880, 
note  on  specific  and  preventlTe  relief:  further,  see  4  Gal.  986;  5  Cal. 
L'-iP;  7  Cal.  348;  8  Cal.  27, 35, 71. 270,  fi21 ;  9  CaL  77,  ttl4;  10  Cal.  6TI;  11  CaL 
7(};  13  Cal.  d:)6;  15  Cal.  134;  21  Cal.  76:  24  CaL  491;  36  Cal.  290, 379. 639;  45 
Cal.  211;  47  Cal.  481;  53  Cal.  129.  Injonction— sec.  isaetseq.  Beceiv- 
ers— sec.  HM  et  $eq.  Foreclosnre— sec.  726  et  teq.  Nnisance— 29  Cal. 
4i9;  see  subd.  4.  Qnieting  title— sec.  738,  739.  Partition— sec  ISQet 
teq.  Alimony— 38  Cal.  267 ;  see  Divorce,  subd.  4. 

SUBDIVISION  2.  Oonstmction  of— 10  Cal.  249;  31  Cal.  86.  Divorce— 
and  annulment  of  marriage,  see  subd.  4. 

Subdivision  3.  Money  demands,  eU'.,  1  Cal.  15;  2  Cal.  156;  4  Cal. 
an;  5  Cal.  95;  9  Cal.  248;  12  Cal.  280;  14  Cal.  278;  15 CaL  406;  18  Cal.  OaS;  23 
Cal.  61.  Amount— see  sec.  SSn;  10  Cal.  249;  11  Cal.  280;  18  CaL  410;  33 
Col.  199;  28  Cal.  181;  34  Cal.  29;  45  CaL  71;  COSTS  no  part,  13  Cal.  29; 
JO  CaL  90, 174;  23  Cal.  186;  27  Cal.  106;  30  Cal.  546.  Admiralty-sec.  813  et 
seq:  1  CaL  487;  2  CaL  308;  5  Cal.  268;  7  Cal.  408;  8  CaL  422;  9  Cal.  697;  34 
Cal.  679;  42  Cal.  229, 4?2;  50  Cal.  236.  Bankruptcy— in  general,  sec.  33n. 
Real  property-17  Cal.  67;  31  Cal.  140, 339;  38  Cal.  684;  39  CaL  319;  47  CaL 
431.  £and  department  contests— 44  Cal.  851 ;  47  CaL  461 ;  SO  Cal.  82, 211 ; 
51  Cal.  3;  52  Cal.  93:  53  Cal.  709,711;  Chapman  v.Quinn,  March  13th,  1880. 
Tax,  etc.— 24  Cal.  61 ;  28  Cal.  328:  30 Cal.  98;  34  Cal.  28. 580;  42  CaL  35;  43 
Cal.  494;  TOLL,  18  CaL  95;  02  CaL  489;  MUNICIPAL  FINE,  30  CaL  99;  33 
CaL  212;  36  Cal.  281. 

Subdivision  4.  Forcible  entry,  eto.-^ee  sec.  113,  subd.  1,  and  2S 
Cal.  119;  30  CaL  576;  37  Cal.  162;  43  CaL  300.  Inaolvency-12  Cal.  281 :  29 
CaL  416.  Nnisance— see  Special  Proceedings,  sec.  62,  subd.  4 ;  pe- 
fore  Const.  1879,  see  4  CaL  236.  ]ftcbate  matters— control  of,  before 
Const.  Cal.  1879,  see  Superseded  Courts. 

DIVOROE. 

See  Civil  Code,  sec,  90,  et  seq. 

Admissions— sec.  2079;  10  Cal.  527;  13  Cal.  87;  25  CaL  589;  28  CaL  601; 
49<;al,90.     .  . 

Alimony-5  CaL  388;  35  CaL  691 ;  38  CaL  267. 

Children— custody,  etc.,  14  Cal.  512;  45  CaL  399. 

Oomplaint-3  CaL  822;  10  CaL  249;  22  CaL  635;  Haskell  v.  Haskell, 
March  5th,  1880. 

Defense— 10  Cal.  290. 

arounds— 9  Cal.  476;  14  CaL  79, 459, 656:  19  CaL  627 :  20  Call.  431 ;  22  Cal. 
35S;  82  Cal.  467;  87  Cal.  364;  42  CaL  444;  HaskeU  v.  UaskeU,  March  5th, 

1880. 

Legitimacy— sec.  1963,  subd.  31. 

Marriage— proof  of,  sec.  1963,  subd.  30;  17  CaL  596;  47  CaL  621. 

Property-division  of,  10  C^  224;  22  Cal.  633;  31  CaL  S3;  82  CaL  493; 
33  Cal.  355;  37  Cal.  864;  39  Cal.  161 ;  47  Cal.  64. 

Trial— private,  sec.  125. 

HeUef-sec.  580, 16  Cal.  379;  22  CaL  633;  88  Cal.  89S. 

Review— 49  Cal.  94. 

Annulment  of  marriage— sees.  80-86. 

Special  proceedings— See  sec.  62,  subd.  4. 

Special  cases— see  Special  Proceedinos,  and  45  Cal.  199.  Also, 
see  Superseded  Courts,  title  county  Courts,  6  CaL  144;  19  CaL  651; 
23  CaL  144;  31  Cal.  15;  45  CaL  200;  48  CaL  72. 
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SUBDIVI8IOV  5.  Oziminal  ^aae*— ^eJiony^seenotetosecS;  before 
<k>nst.  Csd.  1879,  see  32  Gat  l40i.Mudemeanor,  see  Penal  Code,  sec.  17; 
Tranter  qf  Ctuet,  sec.  79. 

STatiiraUsation-^  Cal.  308 :  39  Cal.  99. 
Quo  warranto— see  sec.  802. 

Other  extraordinary  writs— see  sec.  61»,  also,  4  CaL  185;  7  CaL  US; 
8  CaL  58;  26  Cal.  372, 883;  30  Gal.  246, 573;  4t  CaU  604;  49  CaL  465. 
Habeas  coipua— see  sec.  54.       '         ' 
Jndicial  days— sees.  183  to  135. 

SUFEBSEDBD  OOURTS. 

Const.  CaL  art.  22,  sec.  3. 

District  Coorts-l  CaL  379;  3  Cal.  219. 379, 389, 464;  4  Cal.  185, 285, 280, 
842,  866:  5  CaL  52.  117:  7  Cal.  348;  9  CaJ.  20,  77,  608:  10  CaL  483:  12  CaL 
438:  17  Cal.  314. 371:  21  Cal.  24, 166, 555;  24  Cal.  61, 90, 491;  26  Cal.  383;  28 
Cal.  827;  29  Cal. 427;  80  C^.576;  82  Cal.  414;  83  CaL  212,  485:  34  CaL  32. 
391:  85  Cal.  691:  36  Cal.  159,  193,281,  552;  38  Cal.  85,  428:  39  Cal.  315:  ^40 
CsiL  183;  44  Cal.  121;  45  CaO.  200;  47  Cal.  7, 109;  48  Cal.  29, 70, 85;  49  Cal. 
851,465;  51  Cal.  145;  52  Cal.  93, 489;  53  Cal.  267. 

Gonnty  Oonrts-^  Cal.  43,52,279;  6  Cal.  70, 143;  9  Cal.  85;  11  CaL  49; 
12  Cal.  894, 409:  13  Cal.  145;  14  Cal.  180;  15  Cal.  91;  19  Cal.  374, 551;  23  Cal. 
144:  26  Cal.  651:  27  Cal.  65;  28  Cal.  118;  30  Cal.  573;  31  Cal.  11;  32  Cal.  49; 
84  C^  414;  85  CaL  107, 218;  86  Cal.  639;  37  Cal.  454:  89  Cal.  98,  570;  40  Cal. 
396,642;  41  Cal.  129:  42  Cal.  325:  43  Cal.  300, 312:  45  Cal.  200,  679;  46  CaL 
S98:  48  Cal.  70;  50  CaL  30;  52  Cal.  220;  53  Cal.  412. 

Probate  CovatB-4  CaL  310. 362;  5  Cal.  60. 297, 432, 437;  6  CaL  631,  652, 
666;  10  CaL  110,495;  12  Cal.  435;  15  Cal.  220;  18  CaL  478, 499;  19  CaL  188, 
897;  20  CaL  156, 288, 628:  22  Cal.  266;  23  CaL  415, 427;  24  Cal.  114. 123, 187; 
28  Cal.  182, 505;  29  Cal.  20;  88  Cal.  46;  34  CaL  688;  35  Cal.  392, 502;  38  Cal. 
85;  89  Cal.  806;  40  Cal.  456;  41  Cal.  202;  44  Cal.  121;  48  Cal.  366;  49  CaL 469, 
497;  60  Cal.  ^i  51  Cal.  146, 481, 435, 563;  53  Cal.  16, 616. 

§  77.  The  Superior  Courts  shall  have  appellate  iuris- 
diction  in  such  cases  arising  in  justices'  and  other  inferior 
courts  in  their  respective  counties  as  may  be  prescribed 
by  law. 

Const.  Gal.  art.  6,  sec.  5;  also,  sec.  88fi,  ante. 

Appeals  to  Superior  Ooorts— see  sees.  974-^80.  ' 

§  7&.  The  process  of  the  Superior  Courts  shall  extend 
to  all  parts  oi  the  State;  provided^  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Const.  CaL  art.  6,  sec.  5. 

Pkocess— 5  Cal.  117;  also,  see  Political  Code,  sec.  4175  et  seq.;  also, 
see  sec.  17,  snM.  9,  and  sees.  187, 473, 1056,  of  this  Code. 

Real  property— commencing  action;  as  to  place  of  trial,  see  sees.  392, 


§  79.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  orpending  in  the 
Distiict  Court  or  Courts,  Coun^  Court,  Irobate  Court, 
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MunioliMa  Crimliua  Cotai,  or  Manioii^t^atin  df  A|nMgila, 
of,  In,  or  for  ftiny  countr,  or  city  and  oonnty,  of  the  state, 
abolished  by  the  Constitution,  are  transferred  to  the  Supe- 
rior Court  of  such  county,  or  city  and  county,  which  nas 
the  same  power  and  jurisdiction  over  them  as  if  they  had 
been  fn  the  first  instance  lodged,  deposited,  filed,  or  cosr- 
menced  therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Const.  CSl.  art.  22.  tec.  3. 

See  sec.  U;  People  v.  Colby,  Feb.  19th,  1880;  Ex  parte  Toland, 
19tli,  1880. 
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n.  Or  Justices'  cocstb  i^ 


ABnCL£  I. 
JciTiosa'  CorsTS  ut  ciTiia  AXr  ComriH 


S  85.  Tbeie  sball  be  la  every  cit;  aod  00111117  o^  moie 
than  one  hundred  thousand  population  a  Justices'  Coarti 
for  which  fiTB  Justices  of  the  Peace  shaU  be  elected  by 
the  qualified  electors  of  Buch  city  and  county,  at  the 
general  State  election  next  preceding  the  expuatioD  oi 
the  tnntis  of  office  of  their  predecessors.  Any  one  of  satd 
Jostlces  may  hold  court,  and  there  njay  be  as  many  ses- 
sions of  said  court  at  the  same  time  as  tliere  are  iustlccB 

[  thereof.  The  said  justices  shall  choose  one  of  their  num< 
ber  to  be  Presiding  Justice,  who  may  at  any  time  be 
runoTed  and  another  appointed  in  his  place  by  a  vote  of 
a  majority  of  them;  provided,  that  in  case  of  the  tempo- 
rary absence  or  disability  at  the  Presiding  Justice,  any 

;    one  of  the  other  justices,  to  be  desifpiated  by  the  Presid- 
ing Justice,  may  act  as  Presiding  Justice  during  such 
absence  or  disability. 
Coust.  CiLart.t-HC.  II. 
Compun  tbrODcbaDC  tbls  article,  Coiuolldatkni  Act.  cmMiilu  ocl  - 

I    of  Umh  Mti  iSiroisaiiUliif  Bw  FnoeUco  Jnnkea'  Ooort.VlUi 
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.  §  86.  The  Snpervisors  of  snch  city  and  county  sball 
appoint  a  Justice's  Clerk,  on  the  written  nomination,  and 
recommendation  of  said  justices,  or  a  majority  of  tliem, 
who  shall  hold  office  for  two  years,  and  until  his  sacces- 
sor  is  in  like  manner  appointed  and  qualified.  Said  Jus- 
tices' Clerk  shall  take  the  constitutional  oath  of  office, 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the 
faithful  discharge  of  -the  duties  of  his  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  citv  and  county.  A  new  or  additional  bond  msty  l>e 
required  by  the  Supervisors  of  such  city  and  county,  and 
in  such  amount  as  may  be  fixed  by  said  Supervisors, 
whenever  they  may  deem  it  necessary.  The  Justices' 
Clerk  shall  have  authority  to  appoint  two  deputy  clerks, 
for  whose  acts  he  shall  be  responsible  on  his  official  bond, 
the  said  deputy  clerks  to  hold  office  during  the  pleasure 
of  said  Clerk.  Said  Justices'  Clerk  and  deputy  shall 
have  authority  to  adtniuister  oaths,  and  take  and  certify 
affidavits  in  any  action,  suit,  or  proceeding  in  said  Jus- 
tices' Court. 
Clerks  generally— see  sec.  262. 

§  87.  The  Sheriff  of  such  city  and  countv  shall  be  ex- 
officio  an  officer  of  said  court,  and  it  shall  be  his  duty  to 
serve  or  execute,  or  cause  to  be  served  and  executed,  each 
and  every  process,  writ,  or  order  'that  may  be  issued  by 
said  Justice's  Court;  provided^  that  a  summons  issued 
from  said  court  may  be  served  and  returned  as  provided 
in  section  eight  hundred  and  forty-nine  of  this  Code;  and 
that  subpcenas  may  be  issued  by  the  Justices'  Cle^k,  and 
served  as  provided  in  section  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and 
eighty-eigut  of  this  Code.  The  said  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  depu- 
ties, whose  duty  it  shall  be  to  assist  said  Sheriff  in  serving 
and  executing  the  process,  writs,  and  orders  of  the  said 
Justice's  Court.    Said  deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-nve  dollars  per  month  each,  pay- 
able monthly  out  of  the  city  and  county  treasury,  and  out 
of  the  special  fee  fund,  after  being  first  allowed  and  ^au- 
dited as  other  demands  are  by  law  required  to  be  Audited 
and  allowed.     One  of  said  deputies  shall  remain  inr  at- 
tendance during  the  sessions  of  said  court,  and  at  stich 
other  times  as  the  said  court  or  the  Fresidinff  Justice 
thereof  may  order  and  direct,  for  the  purpose  of  attend-  ' 
ing  to  such  duties  as  may  be  imposed  on  said  Sheriff  or 
said  deputies,  as  herein  pifovided,.  or  required  bv  law. 
The  ftaid  Sheriff  shall  be  liable  on  his  official  bond  for  the 
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faithful  performance  of  all  duties  required  of  him  or  any 
of  his  said  deputies. 
Sheriff  generally— «ee  sec  282. 

§  88.  The  Supervisors  of  such  city  and  county  shall 
proTide,  in  some  convenient  locality  in  the  city  and 
county,  a  suitable  office  or  suite  of  offices  for  said  PresicV 
ing  Justice,  Justices'  Clerk,  Deputy  Clerk,  and  Deputy 
Sheriff,  and  offices  suitable  for  holding  sessions  of  said 
court,  and  separate  from  one  another,  for  each  of  s&id 
Justices  of  the  Peace,  together  with  attendants,  furniture, 
fuel,  lights,  and  stationery  sufficient  for  the  transaction 
of  bnsmess;  and  if  they  are  not  provided,  tlie  court  may 
direct  the  Sheriff  to  provide  the  same,  and  the  expenses 
incurred,  certified  by  the  justices  to  be  correct,  shall  be 
a  charge  against  the  city  and  county  treasury,  and  paid 
out  of  the  general  fund  thereof.  The  said  Justices,  Jus* 
tices'  Clerk,  and  Deputy  Clerk  shall  be  in  attendance  at 
their  respective  offices,  for  the  dispatch  of  official  busi- 
ness, daily,  from  the  hour  of  eight  o'clock  a.  m.  until  five 
o'clock  p.  M. 

§  89.  All  actions,  suits,  and  proceedings  in  such  city 
and  county  whereof  Justices  of  the  Peace  or  Justices' 
Courts  have  iurisdiction,  except  those  cases  of  concurrent 
jurisdiction  that  may  be  commenced  in  some  other  court, 
shall  be  entitled,  "  In  the  Justices'  Court  of  the  City  and 

County  of   "  (inserting  the  name  of   the  city  and 

county)  and  commenced  and  prosecuted  in  said  Justices' 
Court,  which  shall  be  always  open.  The  original  process 
shall  be  returnable,  and  the  parties  summoned  required 
to  appear  before  the  Presiding  Justice,  or  before  one  of 
the  other  Justices  of  the  Peace,  to  be  designated  by  the 
Presiding  Justice,  at  his  office;  but  all  complaints,  an- 
swers, and  other  pleadings  and  papers,  required  to  be 
filed,  shall  be  filed,  and  a  record  of  all  such  actions,  suits, 
and  proceedings  made  and  kept  in  the  Clerk's  office  afore- 
said; and  the  Presiding  Justice  and  each  9f  the  other  jus- 
tices shall  have  power,  jurisdiction,  and  authority  to  hear, 
try,  and  determine  any  action,  suit,  or  proceeding  so  com- 
menced, and  which  shall  have  been  made  returnable  be- 
fore him,  or  may  be  assigned  or  transferred  to  him,  or  any 
motion,  application,  or  issue  therein,  (subject  to  the  con- 
stitutionai  right  of  trial  by  jury)  and  to  make  any  neces- 
sary and  proper  orders  therein. 

OoncnRent  jnrisdiotion— see  sec.  113. 

§  90.  In  case  of  sickness  or  disability  or  absence  of  a 
Justice  of  the  Peace  (on  the  return  of  a  summons  or  at 
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the  time  appointed  for  trial)  to  whom  a  caiue  has  been 
assigned,  the  Presiding  Justice  shall  reassign  the  cause  to 
some  other  justice,  who  shall  proceed  with  the  trial  and 
disposition  of  said  cause  in  the  same  manner  as  if  origin- 
ally assigned  to  him;  and  if,  at  any  time  before  the  trial 
of  a  cause  or  matter  returnable  or  pending  before  any  of 
said  justices,  either  party  shall  object  to  having  the  cause 
or  matter  tried  before  such  justice,  on  the  ground  that 
such  justice  is  a  material  witness  for  either  party,  or  on 
the  ground  of  the  interest,  prejudice,  or  bias  of   such 
justice,  and  such  objection  be  made  to  appear  in  the  man- 
ner prescribed  by  section  eight  hundred  and  thirty-three 
of  this  Code,  the  said  justice  shall  suspend  proceedings, 
and  the  Presiding  Justice,  on  motion  and  production  be- 
fore him  of  the  amdavit  and  proofs,  shall  order  the  trans- 
fer of  the  cause  or  matter  for  trial  before  some  other  jus- 
tice, to  be  designated  by  him.  The  Presiding  Justice  may, 
in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  any  cause  return- 
able or  pending  before  him  or  any  other  justice,  to  some 
other  justice;  and  the  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  afore- 
said assigned  or  transferred,  shall  have  power,  jurisdic- 
tion, and  authority  to  hear,  try,  and  determine  tne  same 
accordingly. 

§  91.  All  leg[al  process  of  every  kind  in  actions,  suits, 
or  proceedings  in  said  Justices'  Court,  for  the  issue  or  ser- 
vice of  which  any  fee  is  or  may  be  allowed  by  law,  shall 
be  issued  by  the  said  Justices*  Clerk  upon  the  order  of  the 
Presiding  Justice,  or  upon  the  order  of  one  of  the  Justices 
of  the  Peace,  acting  as  Presiding  Justice,  as  in  this  article 
provided;  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  official  services  of  justices,  justices'  clerss,  or 
sheriff,  shall  be  exacted  and  paid  in  advance  into  the 
hands  of  said  Clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the*  Supervisors  may  require,  and  before  his 
salary  shall  be  allowed,  accounted  for  in  detail,  under 
oath,  and  paid  into  the  treasury  of  such  city  and  countv 
as  part  of  the  special  fee  fund  thereof;  providedt  that  such 
payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  Presiding  Jus- 
tice that  tney  have  a  good  cause  of  action,  and*that  they 
are  not  of  sufficient  pecuniary  ability  to  pay  the  legal 
fees;  and  no  judgment  shall  be  rendered  in  any  action  be- 
fore said  Justices'  Court,  or  any  of  said  justices,  until  the 
fees  allowed  therefor,  and  all  fees  for  previous  services 
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therein,  which  are  destined  to  he  paid  into  the  treasury, 
shtdl  have  been  paid,  except  in  oases  of  poor  persons,  aa 
hereinbefore  provided. 
Const.  Cal.  art.  6,  sec.  15. 

Fees— change  of,  14  Gal.  12;  26  Gal.  18. 

* 

§  92.  Cases  which  by  the  provisions  of  law  are  re- 
quired to  be  certified  to  the  Superior  Court,  by  reason  of 
involving  the  question  of  title  or  possession  of  real  prop* 
erty,  -or  toe  legality  of  any  tax,  impost,  assessment,  ton, 
or  municipal  nne,  shall  be  so  certified  by  the  Presiding 
Justice  and  Justices'  Clerk;  and  for  that  purpose,  if  such 
question  shall  arise  on  the  trial,  while  the  case  is  pending 
before  one  of  the  other  justices,  such  justice  shall  certify 
the  same  to  the  Presiding  Justice.  All  abstracts  and  tran- 
scripts of  judgments  and  jjroceedings  in  said  court,  or  in 
any  of  the  dockets  or  registers  of  or  deposited  in  said 
court,  shall  be  given  and  certified  from  any  of  such  dock- 
ets or  registers,  and  signed  by  the  Presiding' Justice  and 
Clerk,  and  shall  have  the  same  force  and  effect  as  ab- 
stracts and  transcripts  of  Justices  of  the  Peace  in  other 
cases.  Appeals  from  judgments  rendered  in  said  court 
shall  be  taken  and  perfected  in  the  manner  prescribed  by 
law;  but  the  notice  of  appeal,  and  all  the  papers  required  to 
be  filed  to  perfect  it,  shall  be  filed  with  the  Justices'  Clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who 
tried  the  cause.  Sureties  on  appeal,  or  on  any  bond,  or 
undertaking  given  in  any  cause  or  proceeding  in  said 
court,  when  re^tuired  to  justify,  may  justify  before  any 
one  of  the  justices. 

Transfer— to  Superior  Court,  see  see.  838. 

Appeals— see  sec.  974,  et  seq. 

§  93.  In  a  suitable  book,  strongly  bound,  the  Justices^ 
Clerk  shall  keep  a  permanent  record  of  all  actions,  pro- 
ceedings,  and  judgments  commenced,  had,  or  rendered  in 
said  Justices'  Court,  which  book  shall  be  a  public  record, 
and  be  known  as  the  "  Justices'  Docket,"  in  which  docket 
the  Clerk  shall  make  the  same  entries  as  are  provided  for 
in  section  nine  hundred  and  eleven  of  this  Code,  and 
which  said  docket  and  entries  therein  shall  have  the  same 
force  and  effect  as  is  provided  by  law  in  reference  to  dock- 
ets of  Justices  of  the  Peace.  To  enable  the  Clerk  to  make 
up  snch  docket,  each  of  the  justices  shall  keep  minutes 
or  his  proceedings  in  every  cause  returnable  before  or  as- 
signed or  transferred  to  him  for  trial  or  hearing;  and  upon 
judgment  or  other  disposition  of  a  cause,  such  justice 
sb^U  immediately  certify  and  return  the  said  minutes,  to- 
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getber  with  all  pleadin^^  and  papers  in  said  cause,  to  the 
Clerk's  office,  who  shall  immediately  thereupon  me  the 
same  and  make  the  proper  entries  under  the  title  of  the 
action  in  the  docket  aforesaid. 
Docket— generally,  sec.  911  et  seq.;  effect  of,  see.  913. 

§  94.  The  jurisdiction  of  the  Justices'  Court  of  such 
city  and  county  extends  to  the  limits  of  the  city  and 
county,  and  its  process  may  be  served  in  any  part  thereof. 

Jtirisdiction— character  of,  sees.  33»,  925. 

Process— see  sec.  78n. 

§  95.  The  Justices'  Court  and  the  Justices  of  the  Peace 
of  every  such  city  and  county  shall  be  governed  in  their 
proceedings  by  the  provisions  of  law  regulating  proceed- 
ings before  Justices  of  the  Peace,  so  far  as  such  provis- 
ions are  not  altered  or  modified  in  this  article,  and  the 
same  are  or  can  be  made  applicable  in  the  several  cases 
arising  before  them.  The  Justices'  Courts  of  such  city 
and  county  shall  have  power  to  make  rules  not  inconsis- 
with  the  Constitution  and  laws  for  the  government  of 
such  Justices'  Court  and  the  officers  thereof:  but  such 
rules  shall  not  be  in  force  until  thirty  days  after  their 
publication;  and  no  rules  shall  be  made  imposing  any 
tax  or  charge  on  any  legal  proceeding,  or  giving  any  al- 
lowance to  any  justice  or  ofhcer  for  services. 

Frovisions— applicable,  sees.  832-925. 

Rales— of  courts  generally,  sec.  129. 

§  96.  It  shall  not  be  lawful  for  any  Justice  of  the  Peace, 
Justices'  Clerk,  or  Sheriff  of  any  such  city  and  county,  or 
any  of  their  deputies,  to. appear  or  advocate,  or  iu  any 
manner  act  as  attorney,  counsel,  or  agent  for  any  party 
or  person  in  any  cause,  or  in  relation  to  any  demand,  ac- 
count, or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them;  nor  shall  any 
person  other  than  an  attorney-at-law,  duly  admitted  to 
practice  in  courts  of  record,  be  permitted  to  appear  as 
attorney  or  agent  for  any  party  in  any  cause  or  proceed- 
ing before  said  Justice's  Court,  or  any  of  said  justices, 
unless  he  produce  a  sufficient  power  of  attorney  to  that 
effect,  duly  executed  and  acknowledged  before  some  offi- 
cer authorized  by  law  to  take  acknowledgments  of  deeds, 
which  power  of  attorney,  or  a  copy  thereof,  duly  certified 
by  one  of  the  justices,  (who  on  inspection  of  the  original, 
and  being  satisfied  of  its  genuineness,  shall  certify  such 
copy)  shall  be  filed  among  the  papers  in  such  cause  or 
proceeding. 

See  sec.  171. 
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Justice  of  the  Peace— eligibility,  sec.  159. 
Jndicial  officers— disqualifications,  sees.  170, 171, 172. 
Ministerial  officers— geneitkUy,  sec.  262. 
I    Attorneys— sec.  275  et  seq. 

§  97.  The  Justices  of  the  Peace,  and  Justices'  Clerk, 
and  bis  deputy,  shall  receive  for  their  official  services  the 
following  salaries,  and  no  other  or  further  compensation, 
payable  monthly,  out  of  the  city  and  county  treasury, 
and  out  of  the  special  fee  fund  thereof,  after  being  first 
allowed  and  audited  as  other  similar  demands  ar^  by  law 
required  to  be  allowed  and  audited:  To  the  Residing 
Justice,  twenty-seven  hundred  dollars  per  annum;  to  the 
other  Justices  of  the  Peace  and  the  Justices'  Clerk,  each, 
twenty-four  hundred  dollars  per  annum;  to  the  Deputy  of 
the  Justices'  Clerk,  twelve  hundred  dollars  per  annum. 

§  9a  The  Justices  of  the  Peace  elected  in  any  such  city 
and  county  at  the  general  election  of  eighteen  hundred  and 
seventy-nine,  or  persons  appointed  to  fill  their  places,*  are 
successors  of  the  justices  of  the  peace  of  such  city  and 
county  who  held  office  at  the  time  of  such  election;  and 
all  records,  registers/  dockets,  books,  papers,  causes,  ac- 
tions, and  proceedings  lodged,  deposited,  or  pending  be- 
fore the  Justices'  Court  or  any  justice  of  any  such  city 
and  county,  are  transferred  to  the  Justices'  Court  of  such 
city  and  county  herein  provided  for,  which  shall  have 
the  same  power  and  jurisdiction  over  them  as  if  they  had 
heen  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein. 

T^ransfer— eee  sees.  55, 79. 

article' n. 

JnSTIOBS'  GOUBTS  IN  TOWHSHTPS: 

i  103.  Justices' Courts  and  justices. 
'  i  104.  Courts,  where  held. 

1 105.  What  Justice  may  hold  court  for  another. 
1 1  106.  Territorial  extent  of  civil  jurisdiction. 
!  107.  What  justices  successors  of  others. 

§  103.  There  shall  be  at  least  one  Justices'  Court  in 
each  of  the  townships  of  the  State,  for  which  one  Justice 
^  the  Peace  shall  be  elected  by  the  qualified  electors  of 
the  township  at  the  general  State  election  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor;  pro- 
^^d^  that  in  any  county  where  in  the  opinion  of  the  Board 
of  Supervisors  the  public  convenience  requires  it,  the  said 
ward  may,  by  order,  provide  that  two  Justices*  Courts 

Code  Civ.  Pboc— «. 
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may  be  established  in  any  township,  designating  the  saaae 
in  sach  order,  and  in  such  case  one  Justice  of  the  Peacse 
shall  be  elected  in  the  manner  herein  provided  for  each 
of  said  courts.    In  every  city  having  ten  thousand,  and 
not  more  than  twenty  thousand  inhabitants  there  shall  be 
one  Justice  of  the  Peace;  and  in  every  city  having;  twenty 
thousand  and  not  more  than  one  hundred  thousand  in- 
habitants, two  Justices  of  the  Peace,  to  be  elected  in  like 
manner  by  the  electors  of  such  cities  respectively.    lifo 
person  shall  be  eligible  to  the  office  of  Justice  of  the 
Peace  in  any  city  having  over  ten  thousand  inhabitants 
who  has  not  been  admitted  to  practice  law  in  a  court  of 
record;  and  no  Justice  of  the  Peace  shall  be  permitted  to 
practice  law  before  any  other  Justice  of  the  Peace  in  the 
city  or  county  in  which  he  resides,  or  to  have  a  partner 
engaged  in  the  practice  of  law  in  any  Justices'  Court  in 
such  city  or  county.  Every  Justice  of  the  Peace  in  any  city 
having  over  ten  thousand  inhabitants  shall  receive  an  an- 
nual salary  of  two  thousand  dollars  per  annum,  and  shall 
be  provided  by  the  city  authorities  with  a  suitable  office 
in  which  to  hold  his  court.    All  fees  which  are  by  law 
chargeable  for  services  rendered  by  such  Justices  of  the 
Peace  in  the  cities  aforesaid,  shall  b^  by  them  respectively 
collected,  and  on  the  first  Monday  in  each  month  every 
such  city  Justice  of  the  Peace  shall  make  report,  under 
oath,  to  the  City  Treasurer,  of  the  amount  of  fees  so  by 
him  collected,  and  pay  the  amount  so  reported  into  the 
city  treasury,  to  the  credit  of  the  general  fund  thereof. 

Admission  to  bar— as  qualification,  sees.  1S6, 157. 

Disabilities-fiecs.  170, 171, 172. 

§  104.  A  Justice's  Court  may  be  held  at  any  place 
selected  by  the  justice  hdlding  the  same,  in  the  township 
for  which  ne  is  elected  or  appointed;  and  such  court  shall 
be  always  open  fox  the  transaction  of  business. 

Alwajv  open—see  sees.  47, 73. 

S  105.  A  Justice  of  the  Peace  of  any  township  may 
hold  the  court  of  any  other  Justice  of  the  -Peace  of.  the 
same  county,  at  his  request,  and  while  so  acting  shall  be 
vested  with  the  power  of  the  justice  for  whom  he  so  holds 
court,  in  which  case  the  proper  entry  of  the  proceedings 
.before  the  attending  justice,  subscribed  by  hun,  shall  be 
^  made  in  the  docket  of  the  justice  for  whom  he  so  holds 
the  court. 

See  sec.  71. 

§  106.  The  civil  jurisdiction  of  Justices'  Courts  ex- 
tends to  the  limits  of  the  townships  in  which  they  are  held ; 
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bnt  mesne  and  final  process  of  any  Justices'  Court  in  a 
county  may  be  issued  to  and  served  in  any  part  of  the 
county.  • 

866  86C<  Ml 

§  107.  The  Justices  of  the  Peace  elected  in  the  town- 
ships at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine,  or  persons  appointed  to  fill  their  places, 
are  successors  of  the  justices  of  the  peace  of  the  town- 
ships, respectively,  who  held  office  at  the  time  of  such 
election;  and,  in  case  the  townships  of  any  county  are 
hereafter  changed  or  altered,  the  Board  of  Supervisors  of 
such  county  shall  make  provision  as  to  what  justices 
shall  he  successors  of  the  justices  of  townships  so  changed 
or  altered. 

ARTICLE  IIL 
JCBTICBS  OF  THB  FXACS  JUSTD  JUSTIOBS'  COTTBTS  IN  OslhcitAL. 

110.  Terms  of  office. 

111.  Vacfmcies. 

112.  CivU  jurisdiction. 
113. '  Ck>ncarrent  jurisdiction. 

$  114.  Civil  Inrisdictlon  restricted. 
S  115.  Criminal  Jurisdiction. 

§  110.  The  term  of  office  of  Justices  of  the  Peace  shall 
be  two  years  from  the  first  day  of  January  next  succeed- 
ing their  election;  proi>ided,  that  all  Justices  of  the  Peace 
elected  at  the  general  State  election  of  eighteen  hundred 
and  seventy-mne  shall  go  out  of  office  at  the  end  of  one 
year  from  the  first  day  of  January,  eighteen  hundred  and 
eighty. 

§  111.  If  a  vacancy  occurs  in  the  office  of  a  Justice  of 
the  Peace,  the  Board  of  Supervisors  of  the  county  shall 
appoint  an  eligible  person  to  hold  the  office  for  the  remain- 
der of  the  unexpired  term. 

S  112.  The  Justices'  Courts  shall  have  civil  jurisdic- 
tion: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest, 
does  not  amount  to  three  hundr«^  dollars; 

2.  In  actdons  for  damages  for  injury  to  the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for 
injury  to  real  property  where  no  issue  is  raised  by  the 
verified  answer  of  the  defendant  involving  the  title  to  or 
possession  of  the  same,  if  the  damage  claimed  do  not 
amount  to  three  hundred  dollars; 
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3.  In  actions  to  recover  the  possession  of  personal  prop- 
erty, if  the  value  of  such  property  does  not  amount  to 
three  hundred  dollars; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
the  ordinance  of  an  incorporated  city  and  county,  city,  or 
town,  where,  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal Une ; 

5.  In  actions  upon  bonds  or  undertakings  conditipned 
for  the  payment  of  money,  if  the  sum  claimed  does  not 
amount  to  three  hundred  dollars,  though  the  penalty  may 
exceed  that  sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of 
money  on  the  confession  of  a  defendant,  when  the  amonnt 
confessed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars. 

GeneraUy-e  Cal.  19;  7  Cal.244:  8  Cal.77;  9  CaL89;  11  CaL280;  20  CaL 
282;  23  Cal.  86;  29  Cal.  313;  34  Cal.  321;  35  Cal.  289;  47  Cal.  131;  U  CaL  48. 

Limited  juisdiotion— sec.  33f»;  sec.  114;  sec  925;  23  CaL  402;  33  CaL 
218;  34  Cal.  326;  35  Cal.  273. 

SUBDIVISION  1.  Contract— 10  Cal.  372.  Snm  claimed--«ee  note 
on  AMOVrsT,  to  sec.  76,  subd.  3:5  Cal.  230, 331:  6  CaL  447;  7  Cal.  104;  8 
Cal.  77:  23  Cal.  61:  29  Cal.  307;  30  Cal.  545;  40  Cal.  628.  RemiUing  dam' 
ages,  6  Cal.  414;  22  Cal.  466. 

SUBDivisioir  2.  Damages— see  sec.  657,  sabd.  5,  note.  Personal 
property—  Water  rights,  5  Cal.  445.  Beal  property— title  or  right  of 
possession  involved,  compare  sec.  113,  subd.  1;  and  see  sees.  76,  suM. 
Sn,  and  838;  17  Cal.  67;  38  Cal.  683;  89  Cal.  319;  53  Cal.  23.  Verified 
answer— see  sec.  446  et  seq.  Issue— see  sec.  588.  Amount— sec.  76, 
subd.  3n. 

Subdivision  3.  Replevin— generally,  sees.  473, 509  et  seq.,  667. 
Subdivision  4.  Legality  of  tax,  etc.— see  sec.  76,  subd.  3,  and 
notes;  24  Cal.  61.   Forfeiture— statutory,  33  Cal.  212;  36  Cal.  281. 
Subdivision  6.  Amount  confessed— 8  Cal.  77. 

§  113.  The  Justices'  Courts  shall  have  concurrent 
jurisdiction  with  the  Superior  Courts  within  their  respect- 
ive townships : 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  ex- 
ceed two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  of  the  property  amounts  to  three  hundred  dolhurs. 

Const.  Cal.  art.  6,  see.  11. 

Subdivision  1.  Foroll^le  entry  and  detainer— sec.  1159  et  teq. 
Formerly— 28  Cal.  118;  29  Cal.  662;  37  Cal.  162;  42  Cal.  824;  43  CaL  M4. 
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SUBDiYisiov  2.  Uens— for  salaries  and  wages,  sees.  1204,  1206. 
CoiUra-^tore  Cooat.  1879,  see  62  GaL  407. 

§  114.  Except  a^  in  the  last  preceding  section  provided, 
the  jurisdiction  of  the  Justices*  Courts  shall  not,  in  any 
case,  trench  upon  the  jurisdiction  of  the  several  courts  of 
record  of  the  State,  nor  extend  to  any  action  or  proceed- 
ing against  ships,  vessels,  'or  boats,  for  .the  recovery  of 
seamen's  wages  for  a  voyaee  performed  in  whole  or  in 
part  without  the  waters  of  this  State. 

Const.  GaL  art.  6,  sec.  11. 

Courts  of  Reoord-^see  sec.  Un. 

Bestricted  juriuUction— see  sec.  112». 

Actioiis  against  vessels— sec.  813  et  seq.;  sec.  825. 

§  115.  The  Justices*  Courts  shall  have  jurisdiction  of 
the  following  public  offenses  committed  within  the  re< 
Bpective  counties  in  which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  render 
the  offense  a  felony; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  commit* 
ting  a  willful  injury  to  property,  and  all  misdemeanors 
punishable  by  fine  not  exceeding  five  hundred  dollars,  or 
imprisonment  not  exceeding  six  months,  or  by  both  such 
fiBe  and  imprisonment. 

Orisiinal  jvoAadicXion— -Deserting  seemnen,  2  Gal.  144, 145.  In  generalt 
9  Cal.  85.    Misdemeanor,  53  Gal.  412. 
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CHAPTER  VI. 


S  121.  Provided  for  In  PoUttcal  Code. 

SlU.  Police  Courts  are  established  in  inoorporated 
es  and  comities^  cities,  and  towns,  and  their  organiza- 
tion, jurisdiction,  and  powers  provided  for  in  the  Political 
Code,  part  four. 
94GaLttO. 
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124.  Sittings,  public. 

125.  Sittings,  when  private. 


§124.  The  sittings  of  every  court  of  justice  shall  iM 
^dUc,  except  as  proTided  in  the  next  section. 
U.  8.  Const,  art.  6,  sec.  1,  amdts. 

§  125.  In  an  action  for  divorce,  criminal  conversation, 
sedoction,  or  breach  of  promise  of  marriage,  the  court 
^ay  direct  the  trial  of  any  issue  of  fact  joined  therein  to 
oe  private,  and  may  exclude  all  persons  except  the  offi- 
cen  of  the  court,  the  parties,  their  witnesses,  and  counsel; 
P^nided,  that  in  any  cause  the  court  mav,  in  the  exercisa 
of  a  sound  discretion,  during  the  examination  of  a  wit» 
nets,  exclude  any  or  all  other  witnesses  in  the  cause. 

JHront-generally,  see.  7<,  snbd*  4.  Testtmcmy  kept  seeret,  FOini> 
«» Code,  sec.  1082. 

Stttauioa  of  witnesses  sec.  SMB. 

ABTICI^E  n. 

DrOIDEirTAL  POWEBS  AlTD  DUTIES  OF  COtTBTS. 

1 128.  PowAft  respecting  conduct  Of  proceedhigB. 

1 129.  Courts  of  record  may  make  rules. 
1 190.  Wben  rules  take  effect. 

§  128w  Every  court  shall  have  power: 

1*  To  preaerve  and  enforce  order  in  its  immediate  pvos- 

«H3e; 
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2.  To  enforce  order  in  the  proceedings  before  it,  or 
fore  a  jperson  or  persons  empowered  to  conduct  a  judicia.1 
investigation  under  its  authority ; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  be* 
fore  it,  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and. 
process,  and.  to  the  orders  of  a  jndge  out  of  court,  in  an 
action  or  proceeding  pending  therein; 

0.  To  control  in  furtherance  of  iustfcS,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  maxL- 
ner  connected  with  a  judicial  proceeding  before  it,  ixx 
every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code ; 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  caseli  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  justice. 

See  sec.  177. 

OoBtempt— eec.  1209;  also  see.  906  et  *eq.,  and  47  Cal.  1S2;  53  CaL  204; 

Bx  parte  Cohn,  Siay  19th,  1880. 

'Subdivision  3.   Rnlea^sec.  129.  Judicial  oiBo«n-- incidental 
powers,  etc.,  sees.  176-179. 

Subdivision  6.  People  v.  Center,  March  1st,  1880. 

Subdivision  6.  See  sec.  1965  et  ieq. 

SUBDIVIBION  7.  See  sees.  2093-2097. 

Subdivision  8.  See  sec.  473. 

§  129.  Every  court  of  record  may  make  rules  not  in- 
consistent with  the  laws  of  this  State,  for  its  own  sovem- 
ment  and  the  government  of  its  officers;  but  sucn  rules 
shall  neither  impose  any  tax  or  charge  upon  any  leeal 
proceeding,  nor  give  any  allowance  to  any  officer  lor 
services. 

Powers  of  eourts,  judges,  etc—see  sees.  128, 177. 

Rnles,  generally— 4n  Supreme  Court,  waiver,  Pickett  v.  Wallace, 
Febmary  8th,  1880:  finality  of  decision,  Reed  v.  Allison,  April  ftth.  1880; 
in  lower  eourt$,  5  CaL  103;  6  CaL  636;  18  Cal.  635;  29  Cal.  556;  31  Cal.  101; 
82Cal.286.  . 

SUPSBICS  OOTIRT  RULES  (Jan.  1880). 

Admission  of  attorneys— rule  1 ;  see  sec.  275  et  teq* 
Argmnent— rule  18 ;  1  Cal.  197 ;  6  CaL  636;  49  Cal.  374 ;  and  see  Bbibfs 
and  Points  and  authobitixs. 

Bank— hearing  of  causes  In,  rule  80;  rOiearing,  genevaDy,  7  Cal.  SS8: 
11  CaL  841:  14  ^.  634:  24  CaL  190:  25  Cal.  658:  30x3al.  462;  39  CaL  581:  43 
CSL 178;  46  CaL  640;  48  CaL  157;  50  CaL  243;  62  CaL  473. 
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Biiefii~Hr!]le  2,  snbd.  5;  no  extension  of  time  for,  rule  2,  snbd.  6;  gen* 
enlly,  49  CaL  686;  50  Cal.  443;  and  see  FOIHTS  aitd  AITTHOBITIBS. 

Calendar— roles  15  and  16;  10  Cal.  215;  43  CaL  88, 43;  45  Cal.  270;  50 
Cal.  468, 

Certificate— as  to  applicant  for  license,  rule  1;  as  to  Tbaitscbipt, 
see  tbat  head. 

Costa— on  appeal,  rule  24;  36  Cal.  127;  and  see  sees.  1027.  1031, 1034; 
generally, eee  sec.  1021,  et ««?.;  as  to  Tsaitscript,  see  that  head. 

Dismissal  of  appeal— When  trantcript  not  filed  in  time,  rule  3;  see  8 
Cal.  300, 347:  25  Cal.  598;  45  Cal.  18;  47  Cal.  414;  Hill  v.  Flnnigan,  March 
IStb,  1880:  clerk's  certificate  on  motion  for,  rule  4 ;  see  43  Cal.  27 :  Fred^ 
erick  r.  'nemey,  Feb.  3rd,  1880;  Pickett  v.  Wallace,  Feb.  8th,  1880;  Wln^ 
dertr.Hendrick,  March  3rd^  1880;  People  r.  Center,  March  31st,  1880; 
copies  of  moving  papers,  rule  4,  subd.  8.  On  other  grounds,  generally, 
860.954;  and  Beed  v.  Allison.  April  6th,  1880;  moving  papers,  rule  4, 
snbd.  2  (copies  of,  subd.  3) ;  when  appeal  too  late,  rule  4,  subd.  4.  Cw^ 
tificategf,  rule  4,  subd.  4.  On  motion  of  respondent,  rule  25;  see  sec.  955, 
and  45  Cal.  270.  By  stipulcUion,  rule  26.  For  violation  qf  requirements 
<ff  transcript,  rule  6;  generally,  sec.  53n. 

Examination— of  applicants  for  license,  rule  1. 

Fee— ^or  license,  rule  1,  subd.  2. 

Hearing— «t  instance  of  either  party,  rule  25. 

Motion— length  of  notice  of,  rule  20;  for  Dismissal  op  Appeal, 
see  that  head ;  generally,  sec.  1003  et  seq. 

Objection— or  exception  to  record,  rule  13;  22  Cal.  42;  26  Cal.  263;  29 
Cal.  614;  34  Cal.  518;  35  Cal.  127. 

Opinions— recorded,  rule  19;  transmitted  to  court  below,  when,  mla 
21;  generally,  sec.  53n. 

Paper— or  document,  manner  of  printing,  rule  17;  removal  of,  rule 
22;  inspection  of ,  rule  27;  People  v.  Center,  March  1st,  1880. 

Points— and  authorities,  printed:  filing,  rule  2,  subd.  4;  generally,  9 
Cal.  124;  24  Cal.  157,  349;  25  Cal.  37;  28Cal.  489:  51  Cal.  222;  Martin  ». 
Sqohres,  No.  4938,  Feb.  7th,  1876,  not  reported;  Kelly  v.  Morgans,  Feb. 
2nd,  1880;  Shay  v.  Lady  B.Mg.  Co.,  Feb.  11th,  1880;  Mix  v.  Boothe.Feb. 

^Bsoord— rale  10;  dimlnation  of,  rule  13;  see  Objeotioit  or  £xcep> 
tion  to  Becord. 

Behearing— See  Bank. 

Bejection— of  applicant  for  license,  rule  1,  subd.  3. 

Renewal— of  application  for  license,  rule  1,  subd.  3. 

Settlement— of  bill  of  exceptions,  etc.,  on  death  or  disability  of 
judge  below,  rule  29. 

Statement  of  case— accompanying  points  and  authorities,  rule  2, 
inbd.  4. 

Sabstitntion  of  representatlTe— of  party  to  appeal,  rule  14;  see  sec. 
^•>  Death,  pending  appeal. 

'^nxiAcxipi-'Arrangement,  chronological,  rule  6.  Blank  leaf,  rule  6. 
OtrUfieate,  of  clerk  below,  r&le  4 ;  of  opposing  attorney,  rule  9.  Costs, 
OQzaUure  to  certify,  rule  9;  of  printing  transcript  and  papers,  rule  11. 
^jmiinoj  eavses,  time  limited  for  filing,  rule  2,  subd.  8:  how  written  or 
Pnnted,  rule  6,  subd.  2.  Error,  or  defect  in,  rule  12;  People  t>.  Center, 
■wch  1st,  1880;  Hill  v.  Flnnigan,  March  13th,  1880.  Filing,  none  when 
'oieB  violated,  rnle  8:  In  Criminal  causes,  see  that  head.  Filing  and 
wrting, time  Umitea  for,  rale  2;  In  re  15^  Av.  Exn..  Feb.  12th,  1860; 
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Hm  V.  Flnnigan,  March  IStb,  1880;  Rood  v.  Amwm,  April tth.  18m:  ei 
tension  of  tlme»  role  2,  subd.^;  copies  for,  role  2,  subd.  7.  Index,  tifylu 
betical,  rule  6.  Priniedy  how.  rule  6;  mAF  b€f  by  clerk,  rule  10.  Bulei 
violation  of,  see  Filing^  and  Douglas  v.  Fulda,  Feb.  9th,  1880.  Serving 
time  for,  see  Filing  and  serving;  proof  of,  rule  2,  subd.  2 ;  of  copies  oj 
adverse  attorney,  rule  9.  Title*  cbaln  of,  in  tabular  form,  rule  2.  sabd.  5 
49  Cal.  193;  map  or  survey,  rule  7. 

Writs— prerogative,  application  for,  rule  28,45  Cal. 243;  47  CaL  205;  S 
Cal.  473;  and  see  sec.  51;  certiorari,  issuance,  rule  23;  40  GaL  48S. 

§  130.  Rules  adopted  by  the  Supreme  Court  shall  taki 
efitect  sixty  days,  and  rules  adopted  by  Superior  Courts, 
thirty  days  after  their  publication. 

ABncLE  m. 
Judicial  Dats. 

!1S3.  Days  on  which  courts,  etc.,  may  be  held. 
134.  Non-judicial  days. 
135.  Appointments  on  non-judicial  days. 

§  133.  Courts  of  justice  may  be  held  and  judicial  busi* 
ness  transacted  on  any  day,  except  as  provided  in  the 
ne:st  section. 

Oonrts—Ust  of,  sec.  33;  JusiSDiCTioir  of,  sec.  3Sn. 

§  134.  No  court  shall  be  open,  nor  shall  any  judicial 
business  be  transacted  on  Sunday,  on  the  first  day  oi 
January,  on  the  twenty-second  day  of  February,  on  the 
fourth  day  of  July,  on  the  twenty-fifth  day  of  December, 
on  a  day  in  which  an  election  is  held  throughout  the 
State,  or  on  a  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday,  except  for  the  f oUowinj; 
purposes : 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict,  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  ma^strate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature; 
provided^  that  the  Supreme  Court  shall  always  be  open  for 
the  transaction  of  business ;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

Holidays— sees.  10, 11;  also,  sees.  12, 13. 

Oonrts  always  open— sees.  47, 73. 

Injunctions  and  writs  of  probibltion»ls8uanoe  of,  sec  76,  subd.  5. 

§  135.  If  any  day  mentioned  in  the  last  section  hap- 
pen to  be  the  day  ap^inted  for  the  holding  or  sitting  of  a 
court,  or  to  which  it  is  adjourned,  it  shall  oe  deemeid  ap- 
pointed for  or  adjourned  to  the  next  day. 
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▲BTICLB  lY. 

PsooxsDnros  nr  Casb  of  Abssitob  op  Jxtdob. 

i  ISO.  Adjonmment  for  Absence  of  judge. 
1 140.  AdSournment  till  next  regular  session. 

§  X39.  If  no  Judge  attend  on  the  day  appointed  for  the' 
holding;  or  sitting  of  a  coort,  or  on  the  day  to  which  it  may 
pave  been  adjourned,  before  noon,  the  Sheriff  or  Clerk 
vhall  adjonm  the  same  until  the  next  day,  at  ten  o'clock 
A.  M.,  and  if  no  Judge  attend  on  that  day,  before  noon, 
the  Sheriff  or  Clerk  shall  adjonm  the  same  until  the  fol- 
lowing day  at  the  same  hour,  and  so  on,  from  day  to  day 
for  one  week,  unless  the  Judge,  by  written  order,  directs 
it  to  be  adjourned  to  some  day  certain,  fixed  in  said 
order,  in  which  case  it  shall  be  so  adjourned. 

Arriral  of  judge— after  noon,  24  Cal.  19. 

Von-jiidicial  day— sec.  135. 

§  140.  If  no  Judge  attend  for  one  week,  and  no  written 
order  be  made,  as  provided  in  the  last  section,  the  Sheriff 
or  Clerk  shall  adjourn  the  session  until  the  time  ap- 
pointed for  the  holding  of  the  next  regular  session. 

Frematnre  adjonmment— 19  Cal.  644. 

Sessions— see  sec.  73». 

ABTIOZiE  y. 
FBOTISIOirS  BBfiPBOTIKO  PLACES  OV  HOLnXErO  COUBTS. 


1 142.  Change  in  certain  cases  of  place  of  holding  conrt. 

i  14S.  Parties  to  appear  nt  place  appointed. 

1 144.  When  ShenS  to  provide  conrt>rooms,  etc. 


§  142.  The  Judge  or  judges  authorized  to  hold  or  preside 
at  a-coort  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  town,  may,  by  an  order  filed 
with  the  city  and  county  or  county  clerk,  and  published 
as  he  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county, 
county,  city,  or  town  than  that  apjpointed,  when  war, 
insurrection,  pestilence,  or  other  public  calamity,  or  the 
danger  thereof,  or  the  destruction  or  danger  of  the  build- 
ing appointed  for  holding  the  court,  may  render  it  neces- 
sary; and  noay,  in  the  same  manner,  revoke  the  order, 
and  in  his  or  th^r  discretion,  appoint  another  place  in 
.  the  same  cit^  a^  ooonty,  county,  city,  or  town,  for  hold- 
ing the  ooort.  ' 
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§  143.  When  the  court  is  held  at  a  place  appointed,  as 
provided  in  the  last  section,  eveiy  person  held  to  appear 
at  the  court  must  appear  at  the  place  so  appointed. 

§  144.  If  suitable  rooms  for  holdtne  the  Superior 
Courts  and  the  chambers  of  the  judges  of  said  courts  be 
not  provided  in  any  city  and  county,  or  county,  by  the 
Supervisors  thereof,  together  with  the  attendants,  fumi- 
iure,  fuel,  lights,  and  stationery  sufficient  for  the  transao 
action  of  business,  the  courts,  or  the  Judge  or  judges 
thereof,  may  direct  the  Sheriff  of  the  city  and  county,  or 
county,  to  provide  such  rooms,  attenoants,  furniture, 
fuel,  lights,  and  stationery;  and  the  expenses  incurred,  > 
certiHed  hy  the  Judge  or  ludges  to  be  correct,  shall  be  a 
charge  against  the  city  and  county  treasury,  and  paid  out 
of  the  general  fund  thereof. 

ABTICLE  YI. 
SBALS    or    COUBTS. 

il47.  "Wlnt  comtB  sball  have  seals. 
148.  Seal  of  Supreme  Court. 
149.  Seals  of  Superior  Courts. 

1 150.  Seals  of  Police  Courts  of  cities  and  counties. 

1 151.  Seals,  how  provided:  private  seals,  when  used. 
$  152.  Clerk  of  court  to  keep  seal. 

S  153.  Seals  of  courts,  to  what  documents  affixed. 

§  147.  Each  of  the  following  courts  shall  have  a  seal : 

1st.   The  Supreme  Court;  ^ 

2nd.  The  Superior  Courts; 

3rd.  The  Police  Court  of  every  city  and  county. 

Seal  of  oonrt— judicial  notice  taken  of,  sec.  1875,  subd.  4;  court  com' 
miisioner  may  provide  official  seal,  sec.  259,  subd.  5. 

Seals— discussed,  sec.  14n;  seal  not  test^of  court  of  record,  52  CbL 
224,  and  see  sec.  150. 

§  148.  The  seal  used  by  the  Supreme  Court,  abolished 
by  the  Constitution,  shall  be  the  seal  of  the  Supreme 
Court  herein  provided  for;  but  the  said  court  may  direct 
the  Clerk  of  the  Supreme  Court  to  provide  two  duplicates 
of  said  seal,  each  of  which  shall  be  considered  the  same 
as  and  have  the  same  force  and  effect  as  the  original. 

§  149.  The  seals  of  the  Superior  Courts  shall  be  circu- 
lar, not  less  than  one  and*  three-fourths  inches  in  diame- 
ter, and  having  in  the  center  any  word,  words,  or  design 
adopted  by  the  judges  thereof,  and  the  following  inscrip- 
tion surrounding  the  same:  "Superior  (jlourt, ,  Cali- 
fornia," inserting  the  name  of  the  county,  or  city  and 
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county;  provided,  that  the  seal  of  any  such  court,  which 
has  been  adopted  previous  to  the  passage  of  this  act, 
shall  be  the  seal  of  such  court,  until  another  be  adopted. 

See  Act  of  March  Slat,  1880,  (Statutes  1880,  p.  62),  vaUdating  writs, 
process  and  certiflcates  Issued  from  Superior  Courts  before  seal  pro- 
Tided. 

§  150.  The  Police  Court  of  every  city  and  county  may 
use  any  seal  having  upon  it  the  inscription,  "Polict 
Court, ,"  (inserting  the  name  of  the  city  and  county). 

fl51.  Courts  which  have  not  the  necessary  seal  pro- 
ed,  or  the  Judge  or  judges  thereof,  shall  request  the 
Supervisors  of  their  respective  counties,  or  cities  and 
counties,  to  provide  the  same,  and  in  case  of  their  failure 
to  do  so,  may  order  the  Sheriff  to  provide  the  same,  and 
the  expense  thereof  shall  be  a  charge  against  the  county 
or  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof;  and  until  such  seafbe  provided,  the  Clerk 
of  each  court  may  use  his  private  seal,  whenever  a  seal  is 
required. 

§  152.  The  clerks  of  the  court  shall  keep  the  seal 
thereof. 

§  153.  The  seal  of  a  court  need  not  be  affixed  to  any 
proceeding  therein  or  document,  except : 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will,  or  of  the 
appointment  of  an  executor,  administrator,  or  guardian; 

o.  To  the  authentication  of  a  copy  of  a  record,  or 
other  proceeding  of  a  court,  or  of  an  officer  thereof,  or  of 
a  copy  of  a  document  on  file  in  the  office  of  the  Clerk. 

Seals,  genwally—sec.  14,  and  note. 

CoDB  Civ.  Pboc.— t. 


TITLE  n. 

Judicial  Officers. 

Chafteb  I.    Jddiciaij  Officebs  m  general.    §§  156-161. 
IL    Powers  and  Duties  of  Judges  at  Cham- 
bers.   §§  165-166. 
HI.    Disqualifications  of  Judges.     §§  170-172. 
rv.    Incidental  Powers  and  Duties  of  Judi- 
cial Officers.    §§  176-179. 
Y.    Miscellaneous     Froyisions    bbsfectiko 
Courts  and  Judicial  Officers.   §§ 
182-187. 

[74] 


i 
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OHAPTBR  I. 
JUDICIAL  OFFICERS  IN  QBNBRAL. 

156.  Qualifications  of  Justices  of  Supreme  Court. 

157.  Qualifications  of  Superior  Judges.  * 
S 156.  Kesidence  of  Superior  Judges. 

§  189.  Residence  and  qualification  of  Justices  of  the  Peace. 
'  160.  Judges  holding  Superior  Courts  at  request  of  €K>vemor. 
161.  Jusaces  and  Judges  ineligible  to  other  than  judicial  office. 


§  156.  No  person  shall  be  eligible  to  the  office  of  Chief 
or  Associate  Justice  of  the  Supreme  Court,  unless  he 
shall  have  been  a  citizen  of  the  United  States  and  a  resi- 
dent  of  this  State  for  two  years  next  preceding  his  election 
or  appointment,  nor  unless  he  shall  have  been  admitted 
to  practice  before  the  Supreme  Court  of  the  State. 

AxtoTBLej— admitted  h^ore  Supreme  Courts  otherwise  (before  Const. 
CaL  1879,  art.  6,  sec.  23),  see  32  Cal.  296. 

§  157.  Ko  person  shall  be  eligible  to  the  office  of  Judge 
of  a  Superior  Court  unless  he  shall  have  been  a  citizen  of 
the  United  States  and  a  resident  of  this  State  for  two 
years  next  preceding  his  election  or  appointment,  nor  un- 
less he  shall  have  been  admitted  to  practice  before  the 
Supreme  Court  of  the  State. 

Seesec..l56f». 

< 

§  158.  Each  Judge  of  a  Superior  Court  shall  reside  al^ 
the  county  seat  of  the  county  m  which  such  court  is  held, 
or  within  three  miles  thereof,  and  within  the  county,  ex- 
cept that  in  the  counties  of  Yuba  and  Sutter  the  Judge 
loay  reside  in  either  of  said  counties. 

§  159.  Every  Justice  of  the  Peace  shall  reside  in  the 
city  and  county,  op  township,  in  which  his  court  is  held, 
^nd  no  person  snail  be  eligible  to  the  office  of  justice  of 
the  peace  unless  he  shall  have  been  a  citizen  of  the 
United  States  and  a  resident  of  the  city  and  county,  or 
county,  in  which  he  is  to  serve  for  one  year  next  preced- 
hig  his  election  or  appointment. 

§  160.  If,  by  reason  of  sickness,  absence,  disability,  or 
other  cause,  a  regular  session  of  the  Superior  Court  can- 
not be  held  in  any  county  by  the  Judge  or  judges  thereof, 
or  by  a  Superior  Judge,  requested  by  uim  or  them  to  hold 
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such  court,  Ik  certificate  of  that  fact  shall  be  transmitted 
by  the  Clerk  thereof  to  the  Gk)yemor,  who  may  there- 
upon request  some  other  Superior  Judge  to  hold  sucli 
court;  and  a  Judge  so  holdine  a  court,  at  the  request  ot 
the  Governor,  shall  be  allowed  his  actual  expenses  in  go- 
ing to,  returning  from,  and  attending  upon  the  business 
of  such  court,  which  shall  be  a  chaxge  asainst  the  treas- 
ury of  the  county  where  such  court  is  held,  and  paid  out 
of  the  general  fund  tb^wof . 

See  se£.  71. 

Under  Ooast  OaL  X849— proper,  1  OaL  S79;  2  CaL  307. 

By  coaMut— 28  Gal.  472;  40  CaL  468. 

§  161.  The  Justices  of  the  Supreme  Court  and  Judses 
of  the  Superior  Courts  shall  be  ineligible  to  any  otSer 
office  or  public  employment  than  a  judicial  office  or  en*- 
ployment  during  the  term  for  which  they  shall  have  Xfoen. 
elected. 

Cjonst.  CaL  art  0,  sec.  18. 


$ 
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GHAFTEB  II. 
POWBR8  OF  jrUDaBB  AT  CRABCBBR8. 

S  165.*  Powers  of  Justices  of  Supreme  Court  ait  obambers. 
S  166.  Powers  of  Superior  Judges  at  chambers. 

§  165.  The  Justices  of  the  SupTeme  Court,  or  any  of 
fhem,  may,  at  chambers,  grant  all  orders  and  writs  wm(;h 
are  usually  granted  in  the  first  instance  upon  an  ex  parte 
application,  except  writs  of  mandamus,  certiorari,  and 
prohibildon;  and  may,  in  their  discretion,  hear  applica- 
tions to  discharge  such  orders  and  writs. 

See  sec.  176;  also  sees.  177, 178, 179. 

§  166.  The  Judge  or  Judges  of  a  Superior  Court,  or 
any  of  them,  may,  at  chambers,  grant  all  orders  and  writs 
which  are  usually  granted  in  the  first  instance  upon  an  ex 
parte  application,  and  may,  at  chambers,  hear  and  dis* 
pose  oisuch  orders  and  writs;  and  may  also,  at  chambers, 
appoint  appraisers,  receive  inventories  and  accounts  to  be 
mod,  suspend  the  powers  of  executors,  administrators,  or 
guardians  in  the  cases  allowed  by  law,  grant  special  let-  • 
teis  of  administration  or  guardianship,  approve  claims  • 
and  bonds,  and  direct  the  issuance  from  the  court  of  all 
writs  and  process  necessary  in  the  exercise  of  their 
powers  in  matters  of  probate. 

Bee  sec.  ISoii. 

KonrS|  etc.,  for  ofllcial  tmsiness-^Political  Code,  sec.  4116. 

Power  at  chambers ,  generally— 10  Cal.  344;  17  Cal.  375;  27  Cal.  491;  . 
»Gsl.  680,565;  81  Cal.  173;  84  CaL  831;  86  Cal.  24;  37  Cal.  15;  88  Cal.  439; 
MCal.84;49daL238. 

Xotfom  ioT  aew  tfials-^heard  at  cbambers  before  change  of  1800. 

Probate  matter»-H9ee  sec.  1805. 
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CHAPTER  m. 

DZBQUALIFICATIONS  OF  JtJDOBS. 

I  170.  Dlsqttaliflcsttons  to  Bit  or  act. 

1 171.  Certain  ludges  not  to  practice  law. 

i  172.  Nvjudlcial  officer  to  bave  partner  practicing  law. 

§  170.  No  Justice,  Judge,  or  Justice  of  the  Peace,  shall 
sit  or  act  as  such  in  any  action  or  proceeding: 

1.  To  wliich  he  is  a  party,  or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party  by  consanguinity 
or  affinity  within  the  third  degree,  computed  aocoixLing  to 
the  rules  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding. 

But  the  provisions  of  this  section  shall  not  apply  to  the 
arrangement  of  the  calendar  or  the  regulation  of  the 
order  of  business,  nor  to  the  power  of  transferring  the 
action  or  proceeding  to  some  other  court. 

Partiality— remedy  for,  24  Cal.  U;  28  Cal.  492. 

Diaqualifloation— wben  none,  12  CaL  623;  18  Cal.  186}  vitiates  Judg- 
ment, 24  Cal.  76. 
*  Change  of  venue— flee.  807,  subd.  4;  sec.  898. 

SUBDivisioir  1.  Partf  or  interested— 87  Cal.  190. 

SuBDivisioir  2.  Related— third  degree,  28  CaL  808;  24  CaL  78;  ratos 
of  law.  Civil  Code,  sees.  1892, 1898. 

SUBDivisioir  8.  Judge— acting  as  attorney,  see.  171. 

§  171.  No  Justice  or  Judge  of  a  court  of  record  shall 
practice  law  in  any  court  of  this  State  during  his  contin- 
uance in  office,  nor  shall  any  Justice  of  the  Peace  practice 
law  before  any  Justice's  Court  in  the  county  where  he  re- 
sides. , 

§  172.  No  Justice,  Judge,  or  other  elective  judicial  offi- 
cer, or  Court  Commissioner,  shall  have  a  partner  acting  as 
attorney  or  counsel  in  any  court  of  this  State. 
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CHAPTEB  rv. 

QfCXOBNTAL    POWERS    AND    DUTXS8    OF 
JUDICIAL  OFFICBR8. 

176.  Powers  of  Indgesout  of  coart. 

177.  Powers  of  ludiclal  officers  as  to  condact  of  proceedlags. 

178.  To  punlsb  for  contempt. 

179.  To  take  acknowledgments  and  affidavits. 

S  176.  A  Jnstice  or  Judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  upon  a  Justice  or  Judge, 
as  contradistinguished  from  the  court. 

See  sees.  165»  166, 179. 

§  177.  Every  judicial  officer  shall  hare  power: 
1.  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence, and  in  proceedings  before  him,  when  he  is  engaged 
in  the  performance  of  official  duty; 
,  2.  To  compel  obedience  to  his  lawful  orders  as  provided 
in  this  Code ; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding  before  him,  in  the  oases  and  manner  provided 
ui  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing before  him,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 

See  sec.  128. 

§  178L  For  the  effectual  exercise  of  the  powers  con- 
vened by  the  last  section,  a  judicial  officer  may  punish 
'or  contempt  in  the  cases  provided  in  this  Code. 

Ooatempt— generally,  sec.  1209;  In  Justices'  Coiarts,  sec.  906. 

S  179.  Each  of  the  Justices  of  the  Supreme  Court, 
ftod  Judges  of  the  Superior  Courts,  shall  have  power  in 
any  part  of  the  State,  and  every  Justice  of  the  Peace  with- 
in his  city  and  county,  or  county,  and  a  Judge  of  a  Police 
or  inferior  court  within  his  city  and  county,  city,  or  town, 
to  take  and  certify : 

t  The  proof  and  acknowledgment  of  a  conveyance  of 
teal  property,  or  of  any  other  written  instrument; 
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2.  The  acknowledgment  of  satisfaction  of  a  jndgment 
of  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

SUBDivisioir  1.   Real  propeitr— conveyance  of,  see  sec.  1971. 

SUBDiYisioif  2.  Satlifkctloa  of  judgment— eec.  BJ5, 

SUBDivisiOH  3.  AffldaTit— «ec.  2009  et  seq,    Deposltioa--flec.  2019 
^  seq. 
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CHAPTBE  V. 

MisomjCiAnrBous  provisions  rxuspbct- 
ma  COX7RTS  and  judicial  OmCEBS. 

S 182.  Snbseqnent  ai^lleatlons  for  orders  refused,  when,  prohllitted. 
1 183.  y iolatloQs  of  preceding  section. 

il  184.  Proceedings  not  affected  by  vacancy  in  office. 
18S.  Proceedings  to  be  in  EngliHilaBguage. 
186.  AbbreTiations  and  figures. 
187.  Means  to  carry  Jurisaiction  into  effect. 

§  182.  If  an  application  for  an  order  made  to  a  Jndge 
of  a  court  in  whicn  the  action  or  proceeding  is  pending,  is 
refused  in  whole  or  in  part,  or  is  granted  conditionally,  no 
subsequent  application  for  the  same  order  shall  be  made 
to  any  Court  Commissioner,  or  any  other  Judge,  except  of 
a  higher  court;  but  nothing  in  this  section  applies  to  mo- 
tions refused  for  informality  in  the  papers  or  proceedings 
iiecessary  to  obtain  the  order,  or  to  motions  refused  with 
liberty  to  renew  the  same. 

Orders  and  motionf  generally— sec.  1008  e^  $eq. 

Orders,  appealable-Hsec.  939,  subd.  8. 

Uberty  to  renew  application— 44  CaL  235;  46  CaL  285. 

§  183.  A  violation  of  the  last  section  may  be  punished 
^  a  contempt;  find  an  order  made  contrary  thereto  may 
he  revoked  by  the  Judge  or  Commissioner  who  made  it,  or 
vacated  by  a  Judge  oi  the  court  in  which  the  action  or 
proceedii^  is  pencung. 

Penalty  for  violation-Hsee  sees.  906, 1209. 

Ex  parte  order— vacating  or  modifying,  sec.  937. 

§  184.  No  proceeding  in  any  court  of  justice,  in  an 
^ion  or  special  proceeding  pending  therein,  shall  be  af- 
i^ed  by  a  vacancy  in  the  office  of  all  or  any  of  the 
judges  thereof. 

Vacancy— «ec84  42, 70. 

§  185.  Every  written  proceeding  in  a  court  of  justice 
in  this  State  shall  be  in  the  English  language,  and  judi- 
cial proceedings  shall  be  conducted,  preserved,  and  puV 
Ittbea  in  no  other. 

Wocda  and  pbrasea— Interpretation  of,  sees.  16, 17. 
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§  186.  Such  abl)reyiation8  as  are  in  comitton  use  ma] 
be  used,  and  numbers  may  be  expressed  by  figures 
numerals  in  the  customary  manner. 

See  sec.  185n. 

§  187.  Wben  jurisdiction  is,  by  the  Constitution  or  thi 
Code,  or  by  any  other  statute,  conferred  on  a  court 
judicial  officer,  all  the  means  necessary  to  carry  it  inl 
effect  are  also  given;  and  in  the  exercise  of  this  jurisdi< 
tion,  if  the  course  of  proceeding  be  not  specifically  poi 
out  by  this  Code  or  the  statute,  any  suitable  process 
mode  of  proceeding  may  be  adopted  which  may  appei 
most  conformable  to  the  spirit  of  this  Code. 

Stipalation  enforoing--63  Cal.  680. 

FrocM8-«at]iorit7  over,  i8  Cal.  133. 

Suitable  mode  of  proceeding— adopted,  50  Cal.  539, 544. 
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CHAPTER  I. 
JX7RORS.  ' 

ABTICLX   I.    JUKOItS  TS  OEKERAL.  

n.   Qualifications  and  Exkkfttoks  ov  Jtjsobs. 

ni.    Of     SELKCTINQ     and     BETUBNlNa     JUBOBS     FOB 

Courts  of  Record. 
IV.   Of  Drawing  Jurors  fob  Courts  of  Bboobd. 
V.   Of  Summoning  Jurors  for  Courts  of  Becobd. 
VI.   Of  Summoning  Jurors  for  Courts  not  of  Bbo- 

ord. 
VII.   Of  Summoning  Jurors  of  Inquest. 
VIII.   Obedience  to  Summons,  how  Enforced. 
IX.   Of  Impannelino  Oband  Juries. 
X.   Of  Impannelino  Trial  Juries  in  Courts  of 

Becord. 
XI.   Of  Impannelino  Tbiax  Juries  in  Coubts  not  of 

Becord. 
X£L  Of  Impannelino  Juries  of  Inquest. 

ABTICLE  I. 

JUBOBS  IN  OBNBBAL. 

• 

190.  Juiy  defined. 

191.  Difrerent  kinds  of  juries. 

192.  Onmd  Jury  defined. 

193.  Trial  jury  defined. 

194.  Number  of  a  trial  jury. 

195.  Jury  of  inquest  defined. 

§  190.  A  jury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jaror8-%uallflcatlous  and  exemptloas,  sees.  198-202;  selecting  and 
summoning,  sees.  204-238;  impanneling»  sees.  241-254. 
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§  191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 


§  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county: 

Grand  jury,  impanneling— sees.  241-242.  How  often  dra-wn— 
Const.  Cal.  art.  1,  sec.  8. 
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^  193.  A  trial  jvay  is  a  body  of  men  returned  from  ^e 
citizens  of  a  particular  district  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

Trial  by  jmy— sees.  eiMM»19.  ; 

Vezdict— when  need  not  be  nnanlmoiis,  Const.  Cal.  art.  1,  sec'.  7.  See 
also,  sec.  618. 

§  194.  A  trial  jury  shall  consist  of  twelve  men;  pro- 
vided,  that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than,  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

Less  than  twelve— Const.  Cal.  art.  1,  sec  7;  and  see  18  CaL  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partio-  ' 
nlar  facts. 

ARTICLE  n, 
QUALIFIOATIOirS  AHD  EZEXPTIOSS  OV  JUBOBS. 

tl98.  Who  competent  to  act  as  inror. 
199.  Who  not  competes  t  to  act  as  Juror. 
200.  Who  exempt  from  jury  duty. 
I  301.  Who  may  be  excused. 
I  202.  Affidavit  of  claim  to  exemption. 

§  198.  A  person  is  competent  to  act  as  juror  if  be  be: 

1.  A  citizen  of  the  United  States  of  the  aj^e  of  twenty- 
one  years,  who  shall  have  been  a  resident  otthe  State  one 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
before  being  selected  and  returned; 

2.  In  possession  of  his  natural  laculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
goage; 

,4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  on  property  belonging  to  him. 

StiBDmsiOK  1.   Aliens— not  competent,  17  Cal.  322;  61  Cal.  S99. 

Besidenee,  generally~«ee  Const.  Cal.  art.  2,  see.  4,  art.  20,  sec.  12; 
PoUttcal  Code,  sec.  82;  4  CaL  175;  «  CaL  410;  7  CaL  91;  15  CaL  48;  26  OU. 
aO;n  Cal.  261,650.  t  .  »  . 

I .  Blector— juror  formerly  had  to  he— 9  CaL  106. 
SVBDIVISIOir  3.   32  CaL  40. 
SCBDIVISIOir  4.    34Cal.C72. 

?199.  A  i)erson  is  not  competent  to  act  as  a  juror: 
Who  does  not  possess  the  qualifications  prescribed 
I  by  the  preceding  section;  or, 

Cods  Crv.  Paoo.— 8. 
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2.  Who  has  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be : 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicines: 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
hospital,  asylum,  or  other  charitable  institution: 

8.  ^Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Mson,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploye, or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  dul^  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or,  • 

18.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year;  but  this  exemption  shall  not  extend  to  a 
p^erson  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Exemption— how  claimed,  sec.  202. 

SUBDivxBioir  11— Exempt  fireman— Political  Code,  Bees.  3339, 3340. 

§  201.  A  luror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  intrusted  to  him, 
is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 
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§  202.  If  a  persoB,  exempt  from  liability  to  act  as  a 
juror,  as  provided  in  section  two  hundred,  oe  summoned 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  stating  his 
oiBce,  occupation,  or  employment;  and  such  affidavit  shall 
be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub- 
stance, shall  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ABTICLE  ni. 

Of  Sslxotleto  and  BxTnBiriir<3»  Ju&obs  vob  Coubts  ov 

Bbcobd. 

204.  Jury  lists,  by  whom  and  when  to  be  nlade. 

205.  How  selection  aball  be  made. 

206.  Lists  to  contain  how  many  names. 

208.  Lists  to  be  placed  with  Glerfc. 

209.  Duty  of  Clerk;  jury  boxes. 

210.  Regular  jurors  to  serve  one  year. 

211.  Jurors  to  be  drawn  from  boxes. 

§  204.  Within  thirty  days  afte)^  the  passage  of  this  act 
the  Superior  Court  in  each  of  th^  counties  of  this  State 
shall  make  an  order  designating  the  number  of  grand 
Jurors,  and  also  the  number  of  ti^al  jurors  that,  in  the 
opinion  of  said  court,  will  be  required  for  the  transaction 
of  the  bui^iness  of  said  court  during  the  year  ending  on 
the  first  day  of  January,  eighteen  hundred  and  eighty- 
^  one;  and  thereafter,  in  the  month  of  January  in  each  year, 
^^  it  shall  be  the  duty  of  said  court  to  make  an  order  desig- 
nating the  estimated  number  of  grand  kirors,  and  also  the 
munber  of  trial  jurors,  that  will,  in  the  opinion  of  said 
court,  be  required  for  the  transaction  of  the  business  of 
the  court,  and  the  court  and  the  trial  of  causes  therein, 
during  the  ensuing  year.  And  immediately  after  said 
order  shall  be  made,  the  Board  of  Supervisors  shall  select, 
as  provided  in  the  next  section,  a  list  of  persons  to  serve 
as  grand  jurors  and  trial  jurors  in  the  Superior  Court  of 
saia  county  during  the  ensuing  year,  or  until  a  new  list 
of  jurors  shall  be  provided.  In  cities  and  counties  hav- 
ing over  one  hundred  thousand  inhabitants  such  selec- 
tion shall  be  made  by  the  Judges  of  the  Superior  Court. 

§  205.  Thev  shall  proceed  to  select  and  list  from  those 
assessed  on  tne  last  preceding  assessment  roll  of  such 
county,  or  city  and  county,  suitable  persons  competent  to 
serve  as  jurors;  and  in  making  such  selection  tney  shall 
take  the  names  of  such  only  as  are  not  exempt  from 
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servinji;,  who  are  in  possession  of  their  natural  faculties 
and  not  infirm  or  df!crei)it,  of  fair  character,  of  approved 
integrity,  and  of  sound  judgment. 
See  sec.  196-301. 

§  206.  The  list  to  be  made'^hall  contain  the  number  of 
persons  which  shall  have  bean  designated  by  the  court. 
The  names  for  such  list  shall  ibe  selected  from  the  differ- 
ent wards  or  townships  of  the  respective  counties  in  pro- 
portion to  the  number  of  inhat^itants  therein,  as  nearly  as 
\  the  same  can  be  estimated  by  the  persons  making  such 
list. 

§  208.  Certified  lists  o^  the  persons  selected  to  serve 
as  jurors  shall  at  once  be  jj^laced  in  the  possession  of  the 
County  Clerfc 

§  209.  On  receiving  such  li#s,  the  County  Clerk  shall 
file  the  same  in  his  ofiice  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected  in  a 
box,  to  be  called  the  "jury  box." 

§  210.  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurora,  and  shall  serve  for  one  year 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  nan^s  of  persons,  whether  for  grand  or 
trial  jurors,  shall  be  drawn  from  the  *' jury  box; "  and  if, 
at  the  end  of  the  year,  there  shall  be  tbe  names  of  per- 
sons in  the  *' jury  box"  who  may  not  have  been  drawn 
during  the  year  to  serve  as  jurors,  tbe  names  of  such  per- 
sons may  be  placed  upon  the  list  of  jurors  drawn  for  the 
succeeding  year. 

ABTICLE  IV. 

Or  DRAwnra  Jubobs  fob  Goubts  of  Bboobd.  . 

Order  of  Judge  or  judges  for  drawing  of  jury. 

Sheriff  to  be  notified. 

Sheriff  and  Judge  to  witness  drawing. 

Drawing,  when  to  be  adjourned. 

Adjourned  drawing  to  proceed,  when. 

Drawing,  how  conducted. 

Preservation  of  ballots  drawn. 

Copy  of  list  to  be  furnished  by  Clerk,  when. 

§  214.  Whenever  the  business  of  the  Superior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 
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manded  in  any  cause  or  causes  at  issue  in  said  court,  and 
no  jury  Is  in  attendance,  the  court  may  make  an  order  di- 
recting a  trial  jury  to  be  drawu,  and  summoned  to  attend 
before  said  court.  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  iury  tnay  have  been  demanded, 
be  continued  and  tixed  for  trial  when  a  jury  shall  be  in 
attendance. 
Superior  Courts— fiecs.  65-79. 

§  215.  Immediately  upon  the  orfer  mentioned  in  the 
preceding  section  being  made,  the  Clerk  shall,  in  the  pres- 
,  ence  of  the  court,  proceed  to  draw  the  jurors  from  the 
"jury  box." 

Fresence  of  the  court— People  v.  Gallagher,  May  14th,  1880. 

§  219.  The  Clerk  must  conduct  said  drawing  as  follows: 

1.  He  must  shake  the  box  containing  the  names  of  ju- 
rors so  as  to  mix  the  slips  of  paper  upon  which  such 
names  are  written  as  well  as  possible;  he  must  then  draw 
from  the  box  as  many  slips  oi  pi^per  as  are  ordered  by  the 
court. 

2.  A  minute  of  the  drawing  shbll  be  entered  in  the  min- 
utes of  the  court,  which  must  shAw  the  name  contained 
on  every  slip  of  paper  so  drawn  fn^m  the  **  jury  box." 

3.  If  the  name  of  any  person  is  dWwn  from  the  box  who 
is  deceased  or  insane,  or  who  may  iiave  permanently  re- 
moved from  the  county,  or  who  is  exempt  from  jury  serv- 
ice, and  the  fact  shall  be  made  to  appear,  to  the  satisfac- 
tion of  the  court,  the  name  of  such  person  shall  be  omit- 
ted from  the  list,  and  the  slip  of  paper  containing  such 
name  be  destroyed  and  another  juror  drawn  in  his  place, 
and  the  fact  shall  be  entered  upon  the  minutes  of  tlie  court. 
The  same  proceeding  shall  be  had  as  often  as  may  be  nec- 
essary until  the  whole  number  of  jurors  required  are 
drawn. 

After  the  drawing  shall  be  completed,  .the  Clerk  shall 
make  a  copy  of  the  list  of  names  of  the  persons  so  drawn, 
and  certify  the  same.  In  his  certificate  he  shall  state  the 
date  of  the  order  and  of  the  drawing,  and  the.  number  of 
jurors  drawn,  and  the  time  when  and  the  .place  where 
such  jurors  are  required  to  appear.  Such  certificate  and 
list  shall  be  delivered  to  the  Sheriff  for  service** 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  Clerk  shall  preserve  the  oallots  drawn,  and  at  the 
dose  of  the  session  or  sessions  for  which  the  drawing  was 
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had,  he  shall  replace  in  the  proper  box  from  which  they 
were  taken  all  ballots  which  have  on  them  the  names  of 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

ABTICLE  V. 

Oi*  StnocoNnra  Jubors  fob  Coubts  ov  Bbcobd. 

S  225.  Sheriff  to  sammon  jurors,  how. 

I  226.  or  drawin^^and  suimnoning  Jurors  to  attend  forthwith. 

§  227.  Of  sammoning  Jurors  to  complete  a  panel. 

S  228.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  sammon  the  i)ersons  named 
therein  to  attend  the  court  at  the  opening  of  the  regular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Ohjection  to  juror— name  not  on  venire,  9  Cal.  537. 

Betnm— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  iurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  su^ 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 
as  may  be  required,  and  m  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jury— 4  Cal.  218;  43  CaL  344;  46  Cal.  47;  47  Cal.  93, 134;  People 
V.  Ah  Chung,  May  22nd,  1880. 
Eii8or-14  Cal.  123. 

§  227.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  Sheriff, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to 
complete  the  panel,  from  the  body  of  the  county,  or  city 
and  county,  and  not  from  the  bystanders;  and  the  Sheriff 
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or  elisor  shall  snmmon  the  number  so  ordered  accordingly 
and  return  the  names  to  the  court. 

§  228.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
most  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ABTICLE  VI.  '  '  •> 

Of  Suiofoiairo  jubobs  fob  Coitbts  itot  of  Beoobd. 

i  230.  Jurors  for  Justices'  or  Police  Courts. 
§  231.  How  to  be  summoned. 
I  232.  Officer's  return. 
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§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
UDon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  the  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police-  - 
man  of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court      J    ^ 
has  jurisdiction,  by  notifying  them  orally  that  they  are      « 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required.  '  t*  i 

§  232.  The  ofdcer  summoning  such  jurors  shall,  at  the  ^^: ; 

time  fixed  in  the  order  for  their  appearance,  return  it  to  ,1 
the  court  with  a  list  of  the  persons  summoned  indorsed 

thereon.  v^, 

ARTICLE  vn. 

Of  SmoioNiKa  JuBixs  of  Inquxst.  ^ 

§  23S.  How  to  be  summoned. 

§  235.  Juries  of  inquest  shall  be  summoned  by  the  t-: 
ofScer  before  whom  the  proceedings  in  which  they  are  to 
sit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  purors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 
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ARTICLE  ym. 

OBBDISirOB  TO  SUmcONS,  HOW  Bhtobobd. 
S  238.  Attachment  and  fine. 

§  238.  Anv  juror  summoned,  who  willfully  and  with- 
out reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  may  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  tUe  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be 
heard. 

ARTICLE  DL 

Of  iMPAinnBLiiro  Gbahd  Jubibs. 

S  241.  Onad  jury,  when  to  be  Impanneled. 

8  242.  How  constituted. 

S  248.  Manner  of  Impannellng  prescribed  in  Penal  Code. 

§  241.  Every  Superior  Court,  whenever,  in  the  opinion 
of  the  coTirt,  tne  public  interesti  may  require  it,  must 
make  and  file  with  the  County  C^erk  of  their  respective 
counties  an  order  directing  a  jury  to  be  drawn,  ana  desig- 
nating the  number,  which,  in  case  pf  a  grand  jury,  shall ' 
not  be  less  than  twenty-five,  nor  more  than  thirty.  In  all 
counties  having  less  than  three  Superior  Judges,  there 
shall  be  one  grand  jury  drawn  anoi  impanneled  in  each 
year,  and  in  all  counties  having  three  or  more  Superior 
Judges,  there  shall  be  two  grand  juries  drawn  and  impan- 
neled in  each  year.  Such  order  must  designate  the  time 
at  which  the  drawing  will  take  place.  .  The  names  of  such 
jurors  shall  be  drawn,  the  list  of  name^  certified  and  sum- 
moned as  provided  for  drawing  and^  summoning  trial 
jurors,  and  the  names  of  any  persons  drawn,  who  may 
not  be  impanneled  upon  the  grand  ju.tv,  may  be  again 
placed  in  tlie  "jury  box."  ^ 

Const.  Cal.  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summonedas  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
so  drawn  shall  constitute  the  grand  jury.    If  less  than 
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xiineteen  of  such  persons  are  present,  the  panel  may  be 
filled  as  provided  in  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
tK)  complete  a  grand  jury,  more  shall  attend  than  are  re- 

S aired,  the  requisite  number  shall  be  obtained  by  writing 
lie  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jnxy— 47  Cal.  185. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  the  grand  jury  as  are  prescribed  in  part  two  of 
the  Penal  Code. 

See  Penal  Code,  sees.  894-901. 

ABTIGLE  X. 

Ov  iMPAinfELiNa  Tbiaii  Jubibs  nr  Coubts  or  Kbcobd. 

§  246.  Clerk  to  call  Ust  of  jurors  summoned. 

I  247.  Manner  of  impannellng  prescribed  in  part  two. 

§  246.  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  dox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247..  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  recjuired,  such  proceedings 
shall  be  had  in  impannelmg  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Civil  action— see  sees.  600-604. 

Criminal  case— see  Penal  Code,  sees.  1055-1088. 

ABTICLE  XI. 
Of  tXBASWELUfQ  TbIAL  JUBIES  IZr  CotTBTS  KOT  OF  BEOOBD. 

§  250.  ProceediiM?s  In  forming  jury. 
S  251.  Manner  oi  impanneling. 

§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior  courts,  the  list  of  jurors 
summoned  must  be  called,  and  the  names  of  those  at- 
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tending  and  not  ezcnsed  must  be  written  npon  separal 
slips  of  paper,  folded  so  as  to  conceal  the  names,  aii< 
placed  in  a  oox,  fiom  which  the  trial  jury  must  be  drawn^l 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  tlie 
jury  must  be  impanneled  as  provided  in  the  Penal  Code  ;| 
•if  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  sec.  247. 

ARTICLE  Xn. 

Op  iMPANHKLnra  jubibs  ov  Utquest. 

S  254.  Manner  of  Impannellug. 

§  254.  The  manner  of  impannelins  juries  of  inquest  is 
prescribed  in  the  provisions  of  the  different  codes  relat- 
mg  to  such  inquests. 
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CHAPTER  n. 

COT7RT  COMMISSIOmSRS. 

§  258.  Appointment  and  qualifications. 
§  259.  Powers  of  Court  Commissioners. 

§  258.  The  Superior  Court  of  every  city  and  county  in 
the  State  may  appoint  six  commissioners,  to  be  designated 
each  as  "  Court  Commissioners  "  of  such  city  and  county; 
and  the  Superior  Court  of  every  other  county  in  the  State 
may  appoint  one  commissioner,  to  be  designated  as  "Court 
Commissioner*'  of  such  county.  Such  commissioners 
shall  be  citizens  of  the  United  States,  and  residents  of  the 
city  and  county,  or  county,  in  which  they  are  appointed, 
and  hold  offices  during  the  pleasure  of  the  courts  appoint- 
ing them. 

Const.  CaL  art.  6,  sec.  14. 

§  259.  Every  Court  Commissioner  shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders 
and  writs,  except  orders  or  writs  of  injunction  in  the  Su- 
perior Court  of  the  county,  or  city  and  county,  for  which 

•  he  is  appointed;  providedf  that  he  shall  have  power  to 
hear  and  determine  such  motions-only  in  the  absence  or 
inability  to  act  of  the  Judge  or  Judges  of  the  Superior 
Court  of  the  county,  or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as 
to  anv  matter  of  fact  other  than  an  issue  of  fact  raised  by 
the  pleadings,  upon  which  information  is  required  by  the 
court;  but  any  party  to  the  proceedings  may  except  to 
such  report  within  five  days  ckf ter  written  notice  that  the 
same  has  been  filed,  and  may  ar^e  his  exceptions  before 
the  court  on  giving  notice  of  motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings  when- 
ever the  same  ma^  be  required  in  actions  or  proceedings 
in  such  Superior  Courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  tsbken  to  their  sufficiency, 
and  to  administer  oaths  and  affirmations,  and  take  affida- 
vits and  depositions  in  any  action  or  proceeding  in  any  of 
the  courts  of  this  State,  or  in  any  matter  or  proceeding 
whatever,  and  to  take  acknowledgments  and  proof  ot 
deeds,  mortgages,  and  other  instruments  requiring  proof 
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or  acknofwledgment  for  any  purpose  under  the  laws  of  | 
this  State; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 1 
ance  of  official  acts  as  are  npw  or  may  hereafter  be  aZ- : 
lowed  by  law  to  notaries  pablic  in  this  State  for  like  ser^ 
vices;  provided,  that  this  sabdivi^on  shall  not  apply   to 
any  serrices  of  such  commissioner,  the  compensation  for 
which  is  expressly  fixed  by  law; 

5.  To  provide  an  official  seal,  upon  which  must  be  en- 
graved tne  words  *' Court  Commissioner"  and  the  name 
of  the  county,  or  city  and  county,  in  which  said  commis- 
sioner resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

Judicial  powe»— persons  bAvloff,  order  enforced  before,  sec.  128, 
subd.  2. 

Subdivision  l.  Ex  parte  mattem-^ec.  166.  Injunction—before 
codes,  28  Cal.  497.  Extensions  of  time— before  codes,  37  Cal.  338. 

Subdivision  2.  Reference— Harris  v.  S.  F.  S.  B.  Co.  41  CaL  404; 
generally  t  sec.  638  et  teg.  * 

Subdivision  3.  Snreties  on  undertakings— see  sec.  1057.  Oatiia 
—see  sec.  128,  subd.  7;  sec.  177,  subd.  4.  Other  acta— eee  sec.  179»  salxls. 
1, 3,  and  notes. 

Subdivision  4.  Feea-tConst.  Cal.  art.  6,  sec.  15. 

Subdivision  5.   Seala-dlscussed,  sec.  14*. 
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TITLE  IV. 

Ministerial  QfflcexB  of  Courts  of  Justice. 

ChaptebI.    Of  Ministerial   Officers  asKERALLY,    § 
262. 
n.    Secretaries  and  Bailiffs  of  the  Supreme 

Court,  §§  265,  266. 
m.    Phonographic  Keportebs,  §§  268-266. 

Code  Civ.  Pboo.— ••  ^   [  97  ] 
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CHAPTER  I. 
OF  MINISTERIAIa  OFFICERS  Q-AWWR  ATiTiY. 

262.  Election,  powers,  and  duties,  where  pre8crll)ed. 

§  262.  The  modes  and  times  of  election,  terms,  powers, 
and  duties  of  the  Attorney-General,  Clerk  of  the  Su- 
preme Court,  Reporter  of  the  Decisions  of  the  Supreme 
Court,  clerks,  sherifiEs,  and  coroners,  are  prescribed  in  the 
Political  and  Penal  Codes. 

Ministerial  officers  in  general— see  Const,  Gal.  art.  6,  sec.  14;  Po* 
Utical  Code,  sees.  865. 1030, 1031. 1055, 4112  to  4114, 4116, 4175  to  4193, 4205, 
4206, 4314, 4315. 43S2, 4333:  Penal  Code,  sees.  1567, 1597, 1612;  4  Cat  188, 367; 
6  Cal.  92;  16  Oal.  68;  25  CaL  168;  85  Cal.  712;  86  Cal.  202. 

Reporter  of  decisions— of  Supreme  Court,  Const  OaL  art.  6«  aeo.  94; 
Political  Code,  sees.  767, 768, 771  et  seq. 
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CHAPTER  n. 

SBCRBTARIES  AND  BAILZFF8  OF  THE  SU- 

PREMB   COURT. 

S  265.  Appointment. 

§  266.  Tenure  of  ofAce,  and  duties. 

§  265.  The  Justices  of  the  Supreme  Court  may  appoint 
two  secretaries  and  two  bailiffs,  who  shall  be  citizens  of 
the  United  States  and  of  this  State. 

J  266.  The  secretaries  and  bailiffs  shall  hold  their 
ces  at  the  pleasure  of  the  justices,  and  shall  x>erfonii 
snch  duties  as  may  be  required  of  them  by  the  court  or 
any  justice  thereof. 
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CHAPTEB  m. 


S  268.  Phonognphlc  reporters  for  Supreme  Court,  where  provided  for. 
S  269.  PhouoKraphlc  reporters  for  Superior  Courts,  their  appointment, 
and  duties. 

270.  Qualifications  and  test  of  competency. 

271.  Attention  to  duties;  reporters  pro  tempore. 

272.  Oath  of  office. 

273.  Beportsvn'ma/aete  correct  statements. 

274.  Fees. 

§  268.  Pbono^aphic  reporters  for  the  Supreme  Gotut 
are  provided  for  in  part  three  of  the  Political  Code. 
See  Political  Code,  sees.  739, 769, 770. 

§  269.  The  Judge  or  Judges  of  any  Superior  Court  in 
the  State  may  appoint  a  competent  phonographic  Beporter, 
or  as  many  such  reporters  as  there  are  j  udges,  to  be  known 
as  official  Beporter  or  reporters  of  such  court,  and  to  hold 
office  during  the  pleasure  of  the  Judge  or  judses  appoint- 
ing them.  Such  Beporter,  or  any  one  of  tbem,  where 
there  are  two  or  more,  shall,  at  the  request  of  either  party^ 
or  of  the  court  in  a  civil  action  or  proceeding,  and  on  the 
order  of  the  court,  the  District  Attorney,  or  the  attorney 
for  defendant  in  a  criminal  action  or  proceeding,  take 
down  in  short-hand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  and 
oral  instructions  given,  and  if  directed  by  the  court,  or 
requested  by  either  party,  shall,  within  such  reasonable 
time  after  tne  trial  of  such  case  as  the  court  may  desig- 
nate, write  out  the  same  in  plain,  legible  long-hand,  and 
verify  and  file  it  with  the  Clerk  of  the  Court  in  which  the 
case  was  tried. 

Oode  amendments— before  Const.  1879,  sec.  49  Cal.  353. 

Failure  to  file— effect  of,  49  CaL  268. 

§  270.  No  person  shall  be  appointed  to  the  position  of 
omcial  Beporter  of  any  court  in  this  State,  except  upon 
satisfactory  evidence  of  good  moral  character,  and  with- 
out being  first  examined  as  to  his  competency  by  at  least 
three  members  of  the  bar  practicing  in  said  court,  such 
members  to  be  designated  by  the  Judge  or  judges  of  said 
court.  The  committee  of  members  of  the  bar  so  desig- 
nated shall,  upon  the  request  of  the  Judge  or  judges  of 
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said  court,  examine  any  person  as  to  his  qualifications 
whom  said  Judge  or  judges  may  wish  to  appoint  as  official 
Reporter;  and  no  person  shall  be  appointed  to  such  posi- 
tion upon  whose  qualifications  such  committee  shall  not 
have  reported  favorably.  The  test  of  competency  before 
BQch  committee  shall  be  as  follows:  The  party  examined 
must  write  in  the  presence  of  said  committee  at  the  rate 
of  at  least  one  hundred  and  fifty  words  per  minute,  for 
five  consecutive  minutes,  ui>on  matter  not  previously 
written  by  or  known  to  him,  immediately  read  the  same 
back  to  the  committee,  and  transcribe  the  same  into  long- 
hand writing,  plainly  and  with  accuracy.  If  he  pass  such 
test  satisfactorily,  the  committee  shall  furnish  him  with 
a  written  certificate  of  that  fact,  signed  by  at  least  a  ma- 
jority of  the  members  of  the  committee,  which  certificate 
shall  be  filed  among  the  records  of  the  court. 

§  271.  The  official  Reporter  of  any  Superior  Court 
shall  attend  to  the  duties  of  his  office  in  person,  except 
when  excused  for  good  and  sufficient  reason  by  order  of 
the  court,  which  order  shall  be  entered  upon  the  minutes 
of  the  court.  Employment  in  his  professional  capacity 
elsewhere  shall  not  be  deemed  a  good  and  sufficient  rea- 
son for  such  excuse.  When  the  official  Reporter  of  any 
coart  has  been  excused  in  the  manner  provided  in  this 
section,  the  court  may  appoint  an  official  Reporter  pro 
tempore,  who  shall  perform  the  same  duties  and  receive 
the  same  compensation  during  the  term  of  his  employ- 
ment as  the  official  Reporter. 

§  272.  The  official  Reporter  of  any  court,  or  official 
Reporter  pro  tempore,  shall,  before  entering  upon  the  du-v 
ties  of  his  office,  take  and  subscribe  the  constitutional 
oath  of  office. 

§  273.  The  report  of  the  official  Reporter,  or  official 
Reporter  pro  tempore,  of  any  court,  duly  appointed  and 
sworn,  when  written  out  in  long-hand  writing,  and  certi- 
fied as  bein^  a  correct  transcript  of  the  testimony  and 
proceedings  in  the  case,  shall  be,  prima  facie^  a  correct 
statement  of  such  testimony  and  proceedings. 

Report  as  evidence— 43  Cal.  176;  People  v.  Lee  Fat,  April  8th,  1880. 

§  274.  The  official  Reporter  shall  receive,  as  compen- 
sation for  his  services  in  civil  actions  and  proceedings, 
for  taking  notes,  a  sum,  to  be  fixed  by  the  court,  or  a 
Judge  thereof,  not  exceeding  ten  dollars  per  day,  and  for 
transcription,  a  sum,  to  be  in  like  manner  fixed,  not  ex- 
ceeding twenty  cents  per  hundred  words;  provided,  that 


§  274  PHONOGRAFHIO  BEFOBTEBS.  lOS 

when  said  Reporter  performs  services  in  taking  notes  ia. 
more  than  one' cause  on  the  same  day,  the  court  or  Judge 
thereof  shall  apportion  the  per  diem  allowed  between  the 
several  actions  or  proceedings  in  which  such  notes  are 
taken.  The  short-hand  notes  so  taken  shall,  inmiedi- 
ately  after  the  ca^se  ii  submitted,  be  filed  with  the  Clerk; 
but  for  the  purp^e^^f  writing  out  said  notes,  the  Be- 
porter  may  witn«l*^w  the  jsame  for  a  reasonable  time. 
The  Beporter's  feel)  for  talsnig  no^s  in  civil  cases  shall  be 
paid  by  the  pal%in  whap^iavftr  jirosment  is  rendered, 
and  shall  be  tkxed  up  byhhe  ClQ|k  oi  the  court  as  costs 
against  the  P&rty  againfr'wh<fen^dgment  is  rendered. 
In  case  of  the  failure  ot  a  ju^  to  agree,  the  plaintiff 
must  pay  the, Reporter's  lee^fliKtime  employed,  and  for 
transcription  orderedA/  plainlllf,  which  have  accrued  up 
to  the  time  Of  the  dislymrge  of  %he  jury.  In  cases  where 
a  transcript  has  b^^  c^dered  by  the  court,  the  fees  for 
transcripUon  jnuswsi^  paid  ky  the  respective  parties  to 
the  actio^,  in  equatVpropoKirons,  or  by  such  of  them  and 
in  such  .proportions!  as  tm  court,  in  its  discretion,  may 
order  ^.and  no  verdict  or  jttdgment  shall  be  entered  up, 
except '>ithe  court  shall  otHerwise  order,  until  the  Re- 
porter'^ fees  are  paid,  or  a  sum  equivalent  thereto  depos- 
ited with  the  Clerk  of  the  court  therefor.  In  no  case 
shall  a  transcript  be  paid  for,  unless  ordered  either  by  the 
plaintiff  or  defendant,  or  by  the  court;  nor  shall  the 
Reporter  be  required  in  any  civil  case  to  transcribe  his 
notes  until  the  tees  therefor  be  tendered  him,  or  a  suffi- 
cient amount  to  cover  the  same  be  deposited  in  court  for 
that  purpose.  The  party  ordering  the  Reporter  to  tran- 
scribe any  portion  or  the  testimony  or  proceedings  must 
pay  the  fees  of  the  Reporter  thereu)r.  In  criminal  cases, 
when  the  testimony  has  been  taken  down  or  transcribed 
upon  the  order  of  the  court,  the  fees  of  the  Reporter 
shall  be  certified  by  the  court,  and  paid  out  of  the  treas- 
ury of  the  county,  or  city  and  county,  in  which  the  case 
is  tried,  upon  the  order  of  the  court. 


TITLE  V. 

PezBonB  Specially  Invested  with  Minis- 
terial Powers  Relating  to  Courts  of 
Justice. 

Ghapteb  I.    Attobneyb  xm>  CouireBLiiOBs  at  Law,  §§ 

275-299. 
IL    Otheb  Persons  ikybsted  wixh  such  Pow- 

EBS,  §301. 
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CHAPTER  L 
ATTORRBTS  AND  COUNSELLORS  AT  LA' 


75.  Wbo  may  be  admitted  as  attorneys. 

76.  Qualifications. 

77.  Certificate  of  admission  and  license. 

78.  Oath. 

79.  Attorneys  of  other  States. 

80.  KoU  of  attorneys. 

81.  Penalty  for  practicing  without  license. 

82.  Duties. 

83.  Authority. 

84.  Change  of  attorney. 

85.  Notice  of  change. 

86.  Death  or  removal  of  attorney. 

87.  Bemoval  and  suspension. 

88.  Conviction  of  felony^ 

89.  Proceedings  for  removal  or  suspension. 

90.  Accusation. 

91.  Verification. 

192.  Citation. 

193.  Appearance. 

194.  Objections  to  accusation. 
95.  Demurrer. 
!96.  Answer. 
197.  Trial. 

198*.  Reference  to  take  depositions. 
!99.  Judgment. 

§  275.  Any  citizen  or  person  resident  of  this  State,  wh< 
has  bona  fide  declared  his  or  her  intention  to  become 
citizen  in  the  manner  required  by  law,  of  the  age  < 
twenty-one  years,  of  good  moral  character,  and  who  p< 
Besses  the  necessary  <][uaIifications  of  learning  and  abil-* 
ity,  is  entitled  to  admission  as  attorney  and  counsellor  *~ 
all  the  courts  of  this  State.  All  persons  are  attorneys  . 
the  Supreme  Court  who  were  on  tne  first  day  of  Januaryi 
eighteen  hundred  and  eighty,  entitled  to  practice  in  the 
court  superseded  thereby. 

Declaration  of  intention— 22  CaL  85. 

Women  as  law  stndenta— Foltz  v.  Hoge,  December  20th,  1879. 

Admission  of  attorneys— see  sections  following  this. 

Judges  must  be  licensed  attorneys— sees.  156, 157. 

Judicial  and  ministerial  officers— not  to  practice,  see  Politic 
Code,  sec.  4121;  also,  sees.  171>  172,  ante, 

a«nerally-3  Cal.  106;  8  CaL  570;  15  Cal.  387;  20  Gal.  427:  22  Cal.  29S{! 
24  CaL  241 ;  31  CaL  11 ;  33  Cal.  425;  35  Cal.  534. 


k 


AITORNETS  AlO)  COUNSELLORS  AT  LAW.  §§  276-80 


§  276.  Every  applicant  for  admissi&n  as  an  attomey- 
d  counsellor  must  produce  satisfactory  testimonials  of 
od  moral  character,  and  undergo  a  strict  examination 
open  court  as  to  his  qualifications  by  the  Justices  of  the 
preme  Court,  or  by  the  justices  sitting  and  holding  one 
the  departments  thereof;  provided,  that,  the  several  Su- 
|>erior  Courts  of  this  State  may  admit  applicants  to  prac- 
tice as  attorneys  and  counsellors  in  their  respective  courts, 
but  not  elsewoere,  upon  strict  examination  in  open  court, 
and  not  otherwise,  and  upon  satisfactory  testimonials  of 
good  moral  character. 
Examination  of  candidates— sec.  129;  Supreme  Ct.  mle  1. 

§  277.  If,  upon  examination,  he  is  found  qualified,  the 
Sapreme  Court,  or  department  thereof  before  which  he 
is  examined,  shall  admit  him  as  an  attorney  and  coun- 
sellor in  all  the  courts  of  this  State,  and  shall  direct  an 
order  to  be  entered  to  that  effect  upon  its  records,  and 
that  a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  court,  which  certificate  shall  be  his  license. 

Ej^olsion—by  lower  court,  1  Cal.  190;  but  see  sec.  287. 

§  278.  Every  person,  on  his  admission,  must  take  an 
oath  to  support  the  Constitution  of  the  United  States  and 
the  Constitution  of  the  State  of  California,  and  to  faith- 
fully discharge  the  duties  of  an  attorney  and  counsellor  at 
law  to  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  such  oath  must  be  indorsed  upon  the  license. 

22  CaL  329;  24  Gal.  244. 
Duties— see  sec.  282. 

§  279.  Every  citizen  of  the  United  States,  or  person 
resident  of  this  State,  who  has,  bona  fide^  declared  his 
intention  to  become  a  citizen  in  the  manner  required  by 
law,  who  has  been  admitted  to  practice  law  in  the  highest 
coort  of  a  sister  State,  or  of  a  loreign  country,  where  the 
common  law  of  England  constitutes  the  basis  of  jurispru- 
dence, may  be  admitted  to  practice  in  the  courts  of  this 
State,  upon  the  production  of  his  or  her  license,  and  sat- 
isfactory evidence  of  good  moral  character;  but  the  court 
may  examine  the  applicant  as  to  his  or  her  qualifications. 

Personal  appearance— necessary,  44  Cal.  554. 

"State"  and  << United  States"— defined, sec.  17,  subd.  7. 

§  280.  Every  Clerk  shall  keep  a  roll  of  attorneys  and 
counsellors  admitted  to  practice  by  the  court  of  which  he 
is  clerk,  which  roll  must  be  signed  by  the  person  admit- 
ted before  he  receives  his  license. 

AttomefS  of  the  Snpreme  Oonrt-Hsec.  275. 


281-3   ATT0BNEY8  AUD  COUIVSELLOBS  AT  lAV. 


§  281.  If  any  person  shall  practice  law  in  any  coi 
except  a  Justice's  Goart  or  Police  Court,  without  hai 
received  a  license  as  attorney  and  counsellor,  he  shall 
guilty  of  a  contempt  of  court. 

Oontempt— sec.  1209  et  seq, 

Jnstioes'  Court  practitionen— sec.  M. 

§  282.  It  is  the  duty  of  an  attorney  and  counsellor : 

1.  To  support  the  Constitution  and  laws  of  the  Unit 
States  and  of  this  State ; 

2.  To  maintain  the  respect  due  to  the  courts  of    ji 
tice  and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  ^roceedingi 
or  defenses  only  as  appear  to  him  legal  or  ^ust,  excej 
the  defense  of  a  person  charged  with  a  public  offense ; 

4.  To  employ,  for   the    purpose  of  maintaining  tl 
causes  confided  to  him,  such  means  only  as  are  consistei 
with  truth,  and  never  seek  to  mislead  the  judge  or  ai 
judicial  officer  by  an  artifice  or  false  statement  of  fact 
law; 

5.  To  maintain  inviolate  the  confidence,  and  at  ever^^ 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  '(o  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  tbe 
cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  tbe 
continuance  of  an  action  or  proceeding  from  any 'corrupt 
motive  of  passion  or  interest ; 

8.  Never  to  reject,  for  any  consideration  personal  to 

himself,  the  cause  of  the  defenseless  or  the  oppressed. 

Oompensation'-sec.  1021:  1  Cal.  331:  2  CaL507;  8Cal.l08;  5  Cal.  435; 
6  CaL  06:  8  Cal.  306;  11  Cal.  §3;  13  CaL  640;  17  GaL  61;  41  CaL  423;  45  Cal! 
564;  48  Cal.  74. 

Liabilit7-3  Cal.  108;  13  Cal.  203;  22  CaL  200;  83  Cal.  425;  60  CaL  121. 

SiTBDrvisioN  1.  Oath— sec.  278. 

SUBBFTisiON  8.  Ofibnder,  public— defense  of.  See  Penal  Code, 
sec.  967;  see  also,  subd.  8. 

SUBDIVISIONS  3, 7—41  CaL  423;. 45  Gal.  064;  48  Cal.  74;  00  Cal.  485;  59 
Cal.  872 ;  Walker  v.  Felt,  Starch  22nd,  1880. 

SUBDivisioir  5-^  Cal.  400:  15  Cal.  38T:  28  Cal.  831;  29  GaL  47;  33  CaL 
425;  84  CaLOlO;  86  Cal.  489;  40  CaL  284;  63  CaL  872. 

SUBDIVISIOir  8-17  Cal.  61;  49  GaL  168. 

§  283i  An  attorney  and  counsellor  shall  have  authority: 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  his  agreement  filed  with  the  Clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action 


Z  ATTOBNETS  AlO)  GOUNSELLOB3  AT  LAW.  §§  284-6 

pxoceeding  daring  the  pendency  thereof,  or  after  judg- 
ent;,  unless  a  revocation  of  his  authority  is  filed,  and 
^€>Tx  the  payment  thereof,  and  not  otherwise,  to  dls- 
lax-ge  the  claim  or  acknowledge  satisfaction  of  the  judg- 

A  •gi-tiliority—presnmed.  13  Gal.  200;  17  Gal.  431:  21  Gal.  51;  23  Gal.  649; 
)  Oal.  192:  31  Gal.  128, 166;  36Gal.  S40;  89 Gal.  688:  44  Gal. 284;  48Gal.592: 
cterLt;  of,  see  sulxls.  1  and  2.  and  28  Gal.  138;  31  Gal.  17;  35  Gal.  463;  42 
ta.  14S;  43  Gal.  485;  44  GaL  204;  45 Gal. 72;  53  CaL  872, 663, 735;  also,  sec. 
16. 

SmsDlVlslOB'  1.  Stipiilatio&8— ^eneraJZv,  9  Gal.  277;  10  Gal.  216, 217; 
I  CaJ.  37, 405;  15  Gal.  360;  18  Gal.  698:  19  GaL  126;  20  Gal.  172, 680;  22  Gal. 
&,  493;  26  Gal.  319;  29  Gal.  464:  31  Gal.  17, 148, 898:  33  Gal.  556:  37  Gal.  23, 158: 
1  OaJ.  633:  43  Gal.  478, 637:  44  Gal.  210, 246;  47  GaL  164;  48  GaL  131, 154;  49 
::al.  146, 219 ;  50  Gal.  306 ;  53  Gal.  663 ;  Walker v.  Felt,  March22nd,  1880 :  must 
ie-  in  wrmng,2  Gal.  92;  3  GaL  187;  19  Gal.  36;  21  GaL  308:  29  GaL  149;  38 
Cad.  623;  40  Gal.  126;  50  Gal.  308;  52  Gal.  238.  Admissions  and  con- 
■exKts— sec.  83n;  sees.  415, 695;  1  Cal.  218:  2  GaL  92:  3  Gal.  185;  6  Gal.  80; 
•  Gal.  77;  9  Gal.  277;  11  Gal.  405;  13  Gal.  191:  16  Cal.  567;  22  GaL  456,  657; 
aSft  €}al.  147;  35  Cal.  467:  37  Gal.  158:  40  Gal.  184, 284:  45  CaL 60;  49  Gal.  340; 
gi  Cal.  308,441,447;  53  Gal.  281,735:  Preston  v.  Eureka  A.  S.  Go.  Feb. 
',  1860;  Connifl  v.  Eahn,  March  Z3rd,  1880. 


SUBDmsioisr  2.   Oompromise— 50  Gal.  43;  53  GaL  28.       ^ 
Sati8£action— «ntry  of,  sec.  675;  48  GaL  632. 

§  284.  The  attorney  in  an  action  or  special  proceeding 
Txiay  be  changed  at  any  time  before  or  after  judgment  or 
final  determination,  as  follows: 

1.  Upon  consent  of  both  client  and  attorney,  filed  with 
tbe  Clerk,  or  entered  upon  the  minutes; 

2.  Upon  the  order  of  the  court,  upon  the  application  of 
either  client  or  attorney,  c^ter  notice  from  one  to  the 
other. 

16  GaL  436;  33  Gal.  206. 

SUBDiviBiON  2.  AMociating  attorney— 03  CaL  221. 

§  285.  When  an  attorney  is  changed,  as  provided  in 
the  last  section,  written  notice  of  the  change  and  of  the 
snbstitation  of  a  new  attorney,  or  of  the  appearance  of 
the  i>arty  in  person,  must  be  given  to  the  adverse  party. 
Until  then  he  must  recognize  the  former  attorney. 

Atlomer  of  record— 6  Gal.  65;  16  Gal.  436;  Gominissioners  v.  Yoong- 
er,  29  CaL  149;  33  GaL  206:  53  Cal.  221 :  McDonald  v.  McConky,  Feb. 6tfi, 
1880;  Preston  «.  Eureka  A.  S.  Go.  Feb.  23rd,  1880. 

§  286.  When  an  attorney  dies,  or  is  removed  or  sus- 
pended, or  ceases  to  act  as  such,  a  party  to  an  action,  for 
whom  he  was  acting  as  attorney,  must,  before  any  further 
proceedings  are  had  against  him,  be  required  by  the  ad- 
verse party,  by  written  notice,  to  appoint  another  attor- 
ney or  to  appear  in  person. 


§  3M  OTHER  PEB80NS  INYBSTSD  WITH  SUCH  POWEBS*. 


CHAPTER  n. 
OTHER  PERSONS  INVESTED  WITH  SI7< 


8  304.  Becelyen,  executors,  administrators,  and  guardians. 

§  304.  The  appointment,  powers,  and  duties  of  Te« 
ceiyers,  executors,  administrators,  and  guardians,  ara 
provided  for  and  prescribed  in  parts  two  and  three  cA 
this  Code. 

JEteceivers— sees.  564-Ji69. 

Ezecutora  and  administrators—sees.  1949-1440, 1581-1591;  also,  seel. 
1612-1653,  and  1726-1743.  . 

Gruardians— sees.  1747-1809. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  tbM 
provisions  of  this  act  are  herebv  repealed. 
Seo.  3.  This  act  shall  take  effect  immediately. 

,  President  of  the  Senate. 

,  Speaker  of  the  Assembly. 

Approved, ,  a.  d.  1880.  '- — ,  Grovemor. 


^ 


PAET  IL 
OF  CIVIL  ACnONS. 

Title  I.    Form  of  Civil  Actions.    §§  307-309. 

n.    Tdos  OF  GoMMBNCiNG  Civil  Actions.  §§312-362. 
m.    Pasties  to  Civil  Actions.    §§  367-389. 
rv.    Place  of  Trial  of  Civil  Actions.    §§  392^100. 
V.    Manner  of  Commencino  Suit.    §  405-416. 
yi.    Pleadings  in  Civil  Actions.    §§  420-476. 
YU.    Provisional  Kethwdtes  in  Civil  Actions.    §§ 

(         47&-674. 

VUL    TftiAL  AND  Judgment  in  Civil  Actions.    §§ 
577-676. 
IX.    Execittion  of  the  Judgment  in  Civil  Actions. 
§§  681-721. 
X.    Actions  in  Particular  Cases.    §§  726-^27. 
XI.    Proceedings  in  Justices'  Courts.    §§  832-925. 
XTT.    Proceedings  in  Police  Courts.    §§  929-933. 
XTTT.    Appeals  in  Civil  Actions.    ||  936-960. 
XTV.    Miscellaneous  Provisions.    §§  989-1058. 

[Ill] 


§  3M  OTHER  PBB80N8  INYBSTSD  WITH  SUCH  POWERS. 


CHAPTER  n. 

OTHER  PERSONS  INVESTED  VHTH  SUi 

POWERS. 

§  a04.  Beceiyen,  executors,  administrators,  and  goardlaaa. 

§  304.  The  appointment,  powers,  and  duties  of  re-: 
ceivers,  executors,  administrators,  and  guardians,  are 
provided  for  and  prescribed  in  parts  two  and  three  of 
this  Code. 

^ceivers— sees.  564^569. 

Ezeontora  and  admlnistratora— sees.  1349-1440, 1581-1591;  also, 
1612-1653,  and  1726-1743. 

Graardians— sees.  1747-1809. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  herebv  repealed. 
Seo.  3.  This  act  shall  take  effect  immediately. 

1  President  of  the  Senate. 

,  Speaker  of  the  Assembly. 

Approved, ,  a.  d.  1880.  •• — ,  Gk>vemor. 


PAET  n. 

OF  CIVIL  Acnozrs. 

I  TiTUB  I.  Form  of  Civil  Actions.    §§  307-309. 

II.  Time  OF  GoMMBNCiNQ  Civil  Actions.  §§312-362. 

m.  Parties  to  Civil  Actions.    §§  367-389. 

IV.  Place  of  Trial  of  Civil  Actions.    §§  392^100. 

V.  Manner  of  Commbncino  Suit.    §  405-416. 

YI.  Pleadings  in  Civil  Actions.    §§  420-476. 

VU.  Provisional  "Remrdtws  in  Civil  Actions.    §§ 

47a-674. 

VujL  TftiAL  AND  Judgment  in  Civil  Actions.    §§ 
577-676. 

IX.  Execution  of  the  Judgment  in  Civil  Actions. 
§§  681-721. 

X  Actions  in  Particular  Cases.    §§  726-827. 

XI.  Proceedings  in  Justices'  Courts.    §|  832-925. 

Xn.  Proceedings  in  Police  Coitrts.    §§  929-933. 

Xm.  Appeals  in  Civil  Actions,    f §  936-960. 

XIV.  Miscellaneous  Provisions.    §§  989-1058. 

[HI] 


§9  307-9  FOBU  OF  CIVIL  Acnoira. 


TITLE  I. 

Of  the  Form  of  Civil  Actions. 

S  307.  One  form  of  civil  action  only. 

§  306.  Parties  to  actions,  how  designated. 

%  309.  Special  issues  not  made  by  pleadings,  how  tried. 

§  307.  There  is  in  this  State  but  one  form  of  civil  ac- 
tions for  the  enforcement  or  protection  of  private  rights 
and  the  redress  or  prevention  of  private  wrongs. 

See  sec.  421;  1  Cal.  167;  2  Cal.  463:  3  Cal.  196,  45S;  4  Cal.  6;  6  Cal.  43;  IS 
Cal.  143;  15  Cal.  220;  16  Cal.  221 ;  17  Cal.  487;  18  Cal.  126;  19  Cal.  476;  21 
Cal.  129;  24  Cal.  458;  26  Cal.  11;  31  Cal.  158;  38  Cal.  519. 

§  308.  In  such  action,  the  party  complaining;  is  known, 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

§  309.  A  question  of  fact  not  put  in  issue  by  the  plead- 
ings may  be  tried  by  a  jury,  upon  an  order  for  the  trial, 
stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  is  the  only  authority  necessary  for 
a  trial. 

Eqnity  cases—Issues  in,  sec.  S&Z. 


tha    Time    of   Commencing   Aetlone, 

>.  I.     The  tiiW  of  commeaoing  actions  in  general. 

U.     The  time  of  commenciag  actions  for  tlie  recov- 

ery  of  real  property.    55  31S-328. 

m.     The  time  of  commeDcing  actions  other  than  for 
the  recovery  of  real  property.    5§  333-3K. 
IV.    General  provisions  as  to  the  time  of  commenc- 
ing actions.    £$300-362. 

CHAPTEK  L 

3  TTMTi  OF  cojoaaasrcisa  actionb  nr 


, ^  ^ ,  after  the  oi .     .. 

Hon  shall  bave  accmed,  except  .where,  in  special  cases,  a 
dffierent  limitation  is  prescribed  by  statute. 
^Bcope  of  nante-aecs.  319,  seoj  7  CbI.  1^;  :a  Cal.<S!:  »  CaLM;  35 
^at;  K  CaL193;  4S  CaLM;  IB  Cal,661;  K  Cal.  51)j  OntaC  i.  Burr, 
Utrcb  mb,  18«tl. 
Saioim—Bee  LnfiTATiOHB  □.EitSAAi/i.r,  infra. 


UUITATIOIfS  OSNEBALLS. 
W»tte«ftom  StmtB-sec.Ml.ananole.   ■*''"K|^J^ElSj'' '^^  1' 

Sl^fltlng.MO.MO.   AoHon— commencBmantof,««o««p™[  wortlcm 
"niM.HcMI.   AdTSns  poMaHian— sec.  Mln.   Ailtn  eatmjst 
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S64.  AMavlt— «ec.  840,  snbd.  8.  Bank  depotita— sec.  848.  Battorj — 
sec.  340,  subd.  8.  OlaUn—affaiDst  estate  of  decedent,  sees.  1493,  14M. 
Codes— as  affecting— see  Bbpbaxs.  Oontraot— see  Obuoatiok. 
Corporation- forei^,  sec.  351n;  municipal,  sec.  340,  subd.  S.  Goonty — 
sec.  342.  Death— sees.  339,  subd.  3, 353;  descent  on,  sec.  327.  Decree — 
see  JUDOMSNT.  Demands— Stale,  see  Equity:  reciprocal,  sec.  344. 
Depositaries— see  Entrusted  Pbofbrty.  Disability— sees.  328, 
882,357,358.   Entry— sec.  320.  Entrusted  property— see  rapra.  Equity 

—Stale  demands,  see  <tfj»ra.  Estate— see  Cjuauc.  Foreign  liability — 
sec.  361;  corporation,  see.  351n.  Fraud  or  mistake  — see  supr<^ 
Grantee— from  State,  sec.  316.  Imprisonment— false,  sec.  340,  subd. 
3;  as  DI8A3ILITY,  see  that  head..  Inclosorer-sec.  328».  Znjnry— to 
personalty,  sec.  338,  subd.  3;  causing  death,  ^ec.  339f»,  and  sabd.  S. 
Insanity— see  Disability,  also  27  CaL  384.  Instrument,  written — 
Occupancy t  under,  sees.  322, 328:  otherwise,  sees.  324, 325.  Obligation  or 
liability t  founded  upon,  sec.  337;  not  so  founded,  sec.  339,  subd.  1 ;  exe- 
cuted out  of  State,  founded  upon,  sec.  339n,  and  subd.  1.  Judgment — 
action  on,  sec.  336n:  occupancy  under  and  otherwise,  sees.  j|22  to 
825.  Liability— based  on  writing,  and  otherwise,  337n,  33w»;  statutory, 
sec.  338n,  and  subd.  1 :  of  sheriff,  etc.,  sec.  339n  and  subd.  2.  Idbel— eec 
840,  subd.  3.  Mexican  grants— sec.  318f>.  Miscellaneona  provisions — 
sec.  350  et  seq.  Mob  or  riot— sec.  340.  subd.  5.  Mortgages— Foreclos- 
ure, 18  Cal.  482:  21  Cal.  495:  22  Cal.  100, 631;  23  Cal.  16, 143:  24  Cal.  403:  25 
Cal.  492:  26  Gal.  141, 161:  27  Gal.  146;  30  Gal.  229:  33  Gal.  121;  34  CaL  l49, 
866:  40  Cal.  62;  42 Cal.  493:  43  Cal.  183;  Wells  v.  Barter.  Ifarch  19tli,  1880; 
Bedemption,  sees.  346, 347 ;  23  Cal.  16 ;  24  Cal.  403 ;  38  Cal.  92 ;  84  Cal.  365 :  40 
Cal.  62.  New.promise— see  AcK2fow|.BDQMENT.  Obligation— writ- 
ten, sec.  337n;  verbal,  sec.  339n.  Officer— see  Sheriff,  and  sec.  341. 
Fatent— or  grant,  void,  sec.  317.  Payment— part,  sec.  360n.  Fenadty— 
or  forfeiture,  statutory,  sec.  340,  subda.  1  and  2.  Periods— sees.  315,  318* 
321, 326, 337  and  note,  338  and  note,  339, 340  and  note.  Pleading— mode  of, 
sec.  458:  also,  see  sees.  430, 437. 443, 462 ;  17  Cal.  568;  25  Cal.  82;  27  Cal. 
274:  28  Cal.  107:  30  CaL  673:  35  Gal.  122;  45  Cal.  128;  46  Gal.  7;  47  CaL  291; 
49  Gal.  301;  50  Cal.  525:  and  further,  see  generally,  12  Cal.  311:  18  CaL 
67;  19  Cal.  85;  20  Cal.  211;  22  Cal.  457;  29  Cal.  20;  30  Cal.  65;  31  CaL  S87; 
83  Cal.  121,505:  36  Cal.  187,  625:  38  Cal.  335;  40  Cal.  264;  51  Cal.  264;  si 
Cal.  257,  262;  necessary  to  make  defense  available,  see  Waivkr  of 
Statutb.  Possession— adverse,  see  that  head;  constructive,  sec. 
323n;  of  tenant,  sec.  326.  Predecessor— sec.  318n.  Broflts— action 
about,  sec.  319;  for  mesne,  sec.  336,  subd.  2.  l^omissory  note — sec. 
837n.  Public— squares,  sec.  318»;  statute  against,  sec.  315».  Real  prop- 
erty—sec.  315  et  nq.  Renewal— of  contract,  sec.  360».  Renu— or 
profits,  sec.  319.  Repeals— sees.  9,18,362.  Rejn'esentativ-es— sec.  353a. 
Reward— sec.  337n.  Scope  of  statute— see  supra.  Seduction — sec. 
340,  subd.  3.  Sheriff— sec.  339n,  and  subd.  2:  sec.  340,  subd.  4.  Slander- 
sec.  340,  subd.  3.  State—sec.  345;  people  of.  sec.  315:  also,  see  sees.  339, 
subd.  1 ;  340,  subds.  1  and  2 ;  351.  States— other,  limitations  in,  sec  361 ; 
and  see  XT.  S.  GovsRirMEirT.  Statute— action  upon,  sees.  338,  subd.  1 : 
and  340,  subds.  1  and  2.  Statute  of  Limitations— in  general,  6  Cal.  381, 
480;  7  CaL  1;  8  Cal.  449:  10  Gal.  305;  16  Ckl.  93;  21  CaL  421,  495;  27  CaL 
145, 278;  35  Cal.  634;  36  CaL  180;  scope  of,  suspension  of,  waiver  of,  see 
those  heads.  Stock— sec.  341n,  and  subd.  2.  Suspension  of  statute— 
generally,  see  AooBUiira  of  Gausb  of  Aotioit,  tupra^  absence, 
olsability,  death, see  those  heads:  war,  sec.  354:  appeal,  sec.  855;  in- 
junction, sec.  356;  statutory  prohibition,  sec.  356:  discovery,  untU, 
sees.  338.  subd.  4;  359,  1573.  Tax— seizure  for,  sec.  341n,  and  subd.  1. 
iHtle— by  occupancy  or  prescription,  sees.  815»,  824n:  real  action  suris- 
ing  out  of,  sec.  319.  Trespass  npon  realty— sec.  888n,  and  snbd.  2. 
Tmsty  trostees— see  Eittbusted  Fropbrtt,  supra.  17.  S.  Qov«ni- 
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lent— against, 24  Gal.  2S7:  4ft  Cal.  ftl ;  46  Cal. 661 ;  47  Cal. 570.   Van  Nets 
'inance— «ec.  SlSn.   Waiver  of  statate— unless  pleadea.  sec.  434:  2 
409;  14  Cai.  MO;  19  Cal.  476:  23  CaL  16. 

CHAPTER  II. 

THS  TTMB  OF  COlOMENCUXa  ACTIONS  FOU 
THXS  RECOVIIR7  OF  REAL  PROPERTY. 

$  315.  inrhen  the  people  will  not  sue. 

I  316.  ^Wlien  actloQ  cannot  be  brought  by  grantee  from  the  State. 

S  317.  'When  actions  by  the  people  or  their  grantees  are  to  be  brought* 

within  Ave  years. 
$  318.  Seizin  vrithin  five  years,  when  necessary  in  action  for  real  proi>- 

erty. 
S  319.  Such  seizin,  when  necessary  in  action  or  defense  arising  out  of 

title  to  or  rents  of  real  property. 
S  320.  £ntry  on  real  estate. 
I  321.  Possession,  when  presumed.   Occupation  deemed  under  legal 

title,  unless  adverse. 
S  322.  Occupation  under  written  instrument  or  judgment,  when 

deemed  adverse. 
S  323.  What  constitutes'  adverse  possession  under  written  instrument 

or  judgment. 
S  324.  Premises  actually  occupied  under  claim  of  title  deemed  to  be 

held  adversely. 
S  325.  What  constitutes  adverse  possession  under  claim  of  title  not 

written. 
S  326.  Selatlon  of  landlord  and  tenant,  as  affecting  adverse  posses- 
sion. 
S  327.  Kight  of  possession  not  affected  by  descent  cast. 
S-328.  Certain  dlsabiUtieB  excluded  from  time  to  commence  actions. 

§  315.  The  people  of  this  State  will  not  sae  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  same,  linless — 

1.  Sach  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  within  the  space  of  ten  years. 

People  as  party— to  suit,  generally,  sec.  36tn. 

Title  by  occupancy— Civil  Code,  sec.  1007. 

Pablic— statute  does  not  run  against,  18  Cal.  619;  24  Cal.  257;  40  CaL 
U:  53  Cal.  437.  See  also,  U.  S.  Govbbnkbnt,  tmder  Limitations 
c^Eirx&ALLT,  sec.  312». 

Accming  of  cause  of  action— sec.  S12n. 


281-3  ATTOBNEYS  AlO)  COmmSXiLOBS  AT  XiAW. 

§  281.  If  any  person  shall  practice  law  in  any  coi 
except  a  Justice's  Court  or  Police  Court,  without  hai 
receiyed  a  license  as  attorney  and  counsellor,  he  shall 
guilty  of  a  contempt  of  court. 

Oontompt— sec.  1209  et  seq. 

Justices'  Oonrt  practitionen— sec.  M. 

?282.  It  is  the  duty  of  an  attorney  and  counsellor : 
,  To  support  the  Constitution  and  laws  of  the  Unil 
States  and  of  this  State; 

2.  To  maintain  the  respect  due  to  the  courts  of   ji 
tice  and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  ^roceedingf 
or  defenses  only  as  appear  to  him  legal  or  ^ust,  excej 
the  defense  of  a  person  charged  with  a  public  offense ; 

4.  To  employ,  for  the  purpose  of  maintaining  tl 
causes  confided  to  him,  such  means  only  as  are  consistei 
with  truth,  and  never  seek  to  mislead  the  judge  or  anj 

gdicial  officer  by  an  artifice  or  false  statement  of  fact 
w; 

5.  To  maintain  inviolate  the  confidence,  and  at  ever} 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  ^o  abstain  from  all  offensive  personality,  and 
advance  no  fact  prejudicial  to  the  honor  or  reputation 
a  party  or  witness,  unless  required  by  the  justice  of  thi 
cause  with  which  he  is  charged: 

7.  Not  to  encourage  either  tne  commencement  or  th4 
continuance  of  an  action  or  proceeding  from  any  *cormpi 
motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal 

himself,  the  cause  of  the  defenseless  or  the  oppressed. 

Oompensation— sec.  1021:  1  Gal.  381;  2  CaL  507}  3  Gal.  108;  5  Gal. 
6  Cal.  56:  8  Cal.  306;  II  Cal.  93;  13  CaL  640;  17  CaL  61;  41  CaL  423;  45 
664;  48  Gal.  74. 

LiabiUty-3  GaL  106;  13  GaL  203;  22  GaL  200;  33  CaL  425;  50  CaL  m. 

SUBDrvisiOK  1.  Oath>-8ec.  278. 

SUBDrTisioir  8.  Ofibnder,  public— defoise  of.   See  Penal  Codei 
sec.  967;  see  also,  snbd.  8. 

SUBDIVISIONS  3, 7-41  Cal.  423;. 45  Gal.  564;  48  GaL  74;  50  GaL  485;  53 
CaL  372 :  Walker  v.  Felt,  March  22nd,  1880. 

SUBDIVISION  5-^  CaL  450;  15  Gal.  38T:  23  Cal.  881;  29  CaL  47;  33  CaL 
425;  34  CaL610;  86  Cal.  489;  40  CaL  284;  68  CaL  872. 

SUBDIVISION  8—17  CaL  61 ;  49  CaL  158. 

§  283b  An  attorney  and  counsellor  shall  have  authority: 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  his  agreement  filed  with  the  Clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action 
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01  proceeding  daring  the  pendency  thereof,  or  after  judg- 
ment, unless  a  revocation  of  his  aothority  la  filed,  and 
upon  the  payment  thereof,  and  not  othemise,  to  dis- 
charge the  claim  or  acknowledge  satisfaction  of  the  jndg- 

Aniboriir— preaomed,  13  CbI.  WOi  IT  CbI.  431:  31  Cal.  Mi  21  Cat.  MS; 
WCat.  192;  ilCal.lse.lW;  3iCa].M0i  SSCal.esi;  MCiil.iM!  4aC»1.MSi 
eitent  of.  Bee  9uT>d9. 1  and  2,  snd  36  Ctl.  1%;  31  ChL  !7i  3eC*L  W3;  d 
(U.M8;  UCaLMSiM  C*L  2H;  U  C>L  72{  UG!tLn3.ee3,13i;  atso.wc 


%  284.  The  attorney  In  an  action  or  special  proceeding 
may  be  cbanK°^  at  any  time  before  ot  uter  judgment  or 
final  determination,  as  follows : 

1.  Upon  conseat  of  both  client  and  attorney,  filed  with 
tbe  Clerk,  or  entered  upon  the  minutes ; 

2.  Upon  the  order  of  the  court,  upon  the  application  of 
either  client  or  attorney,  after  notice  from  one  to  the 

'l«CaL43«;  SICsl.SM. 

SuBsmsiOH  3.   AMOoiatiiig  anoauj-e)  CaL  291. 

§  285.  When  an  attorney  Is  changed,  as  provided  in 
the  last  section,  wrlttea  nonce  of  the  change  and  of  the 
nibstitaticm  of  a  new  attorney,  or  of  tbe  appearance  of 
the  party  in  person,  mnat  be  given  to  the  adverse  party, 
UnUl  tnea  he  moat  recognize  tbe  former  attorney. 

Atlonier  of  nomd— CCaLM;  UCaL436:  Gommlsaloneis  n,  Yoiuil- 
n^NCaLlHj  nCaLam;  63 Gal.  221}  UcDonald  ir.McCoiiky,rati.«l£, 
IM)  PreMon  V.  Eureka  A.  S.  Co.  F«b.  2>rd,  uaO. 

§  286.  "When  an  attomay  dies,  or  is  removed  or  ans- 
peoded,  or  ceases  to  act  as  sacb,  a,  party  to  an  action,  for 
whom  he  was  actinsas  attorney,  must,  before  any  further 
proceedings  are  had  against  him,  be  req.ulred  by  tbe  ad- 
veiBe  party,  by  written  notice,  to  appoint  another  attor- 
ne;  or  to  appear  In  person. 


(§287-91   ATTORNEYS  AND  COUN8ELLOB8  AT  I«AW. 

§  287.  An  attorney  and  counsellor  may  be  remoT< 
suspended  by  the   Supreme  Court,  or  any  departi 
thereof,  or  by  any  Superior  Court  of  the  State,  for  eij 
of  the  following  causes,  arising  after  his  admissioi 
practice  : 

1.  His  conviction  of  a  felony  or  misdemeanor  invob 
moral  turpitude,  in  which  case  the  record  of  convic 
shall  be  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  o£| 
court  requiring  him  to  do  or  forbear  an  act  coilxk 
with,  or  in  the  course  of  his  profession,  which  he  otxg] 
good  faith  to  do  or  forbear,  and  any  violation  of  tbe 
taken  by  him,  or  of  his  duties  as  such  attorney  and.  a 
seller; 

3.  Corruptly  or  willfully  and  without  authority  api^ 
ine  as  attorney  for  a  party  to  an  action  or  proceeding  d 

4.  Lending  his  name  to  be  used  as  attorney  and.  a 
seller  by  another  person  who  is  not  an  attorney  and 
seller. 

In  all  cases  where  an  attorney  is  removed  or  suspem 
by  a  Superior  Court,  the  judgment  o^  order  of  remova 
suspension  may  be  reviewed  on  appeal  by  the  Supri 
Court. 

Restoration— 1  Gal.  143. 190;  16  CaL  435. 

Infamons— not  to  be  adjudged,  20  CaL  427. 

§  288.  In  case  of  the  conviction  of  an  attorney 
counsellor  of  a  felony  or  misdemeanor,  involving  mc 
turpitude,  the  Clerk  of  the  court  in  which  such  con^ 
tion  is  had  shall,  within  thirty  days  thereafter,  tran~ 
to  the  Supreme  Court  a  certified  copy  of  the  record  of 
viction. 

§  289.  The  proceedings  to  remove  or  suspend  an  a1 
ney  and  counsellor,  under  the  first  subdivision  of  seel 
two  hundred  and  eighty-seven,  must  be  taken  by 
court  on  the  receipt  of  a  certified  copy  of  the  recorc 
conviction.  The  proceeding  under  the  second,  thii 
fourth  subdivisions  of  section  two  hundred  and  eig| 
seven  may  be  taken  by  the  court  for  the  matters  -yni 
its  knowledge,  or  may  oe  taken  upon  the  informatioi 
another. 

§  290.  If  the  proceedings  are  upon  the  inf ormatioi 
another,  the  accusation  must  be  in  writing: 

§  291.  The  accusation  must  state  the  matters  clu 
and  be  verified  by  the  oath  of  some  person  to  the 
that  the  charges  therein  contained  are  true. 
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^292.  Upon  receiving  the  accusation,  the  court  shall 
ke  an  order  requiring  the  accused  to  appear  and  an- 
i(r  it  at  a  specified  time,  and  shall  cause  a  copy  of  the 
er  and  of  the  accusation  to  be  served  upon  the  accused 
^east  five  days  before  the  day  appointed  in  the  order. 

|c»tice  to  aocnsed— 1  Cal.  151. 

I  

j  293:  The  accused  must  appear  at  the  time  appointed 
pe  order  and  answer  the  accusations,  unless  for.suf- 
pent  cause  the  court  assign  another  day  for  that  pur- 
ke.  If  he  do  not  appear,  the  court  may  proceed  and 
"ermine  the  accusation  in  his  absence. 


The  accused  may  answer  to  the   accusation 
iT  by  objecting  to  its  sufficiency  or  denying  it. 

R  295.  If  he  object  to  the  sufficieucy  of  the  accusation, 
I  objection  must  be  in  writing,  but  need  not  be  in  any 
Itoific  form,  it  being  sufficient  if  it  presents  intelligibly 
e  grounds  of  the  objection.  If  he  deny  the  accusation, 
b  denial  may  be  oral  and  without  oath,  and  must  be  en- 
red  upon  the  minutes. 

§  296.  If  an  objection  to  the  sufficiency  of  the  accusa- 
an  be  not  sustained,  the  accused  must  answer  within 
|ch  time  as  may  be  designated  by  the  court. 

§  297.  If  the  accused  plead  guilty,  or  refuse  to  answer 
^e  accusation,  the  court  shall  proceed  to  judgment  of  re- 
moval or  suspension.  If  he  deny  the  matters  charged, 
te  court  shall,  at  such  time  as  it  may  appoint,  proceed 
try  the  accusation. 

§  298.  The  court  may,  in  its  discretion,  order  a  refer* 
pee  to  a  committee  to  take  depositions  in  the  matter. 

>  §  299.  Upon  conviction,  in  cases  arising  under  the  first 
ibdivlsion  of  section  two  hundred  and  eighty-seven,  the 
dgment  of  the  court  must  be  that  the  name  of  the  party 
aU  be  stricken  from  the  roll  of  attorneys  and  counsel- 
ts  of  the  court,  and  that  he  be  precluded  from  practicing 
such  attorney  or  counsellor  in  all  the  courts  of  this 
,te;  and  iipon  conviction  in  cases  under  the  other  sub- 
ivisions  of  that  section,  the  judgment  of  the  court  may 
I  according  to  the  gravity  of  the  offense  charged:  de- 
ivation  oithe  right  to  practice  as  attorney  or  counsellor 
[n  the  courts  of  this  State  permanently,  or  for  a  limited 
period. 

CoDB  Civ.  Proo.— lO. 
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CHAPTER  n. 

OTHER  PERSONS  INVESTED  "OTITH  BUCS 

POWERS. 

§  304.  SeoelTers,  executors,  administrators,  and  gtuurdlans. 

§  304.    The  appointment,  powers,  and  duties  of  re- 
ceivers, executors,  administrators,  and  guardians,  are 
provided  for  and  prescribed  in  parts  two  and  three  of 
this  Code. 
JReceiven— flees.  564-569. 

Ezecntoni  and  admiaistratora— sees.  1349-1440,1581-1591:  also,  sees. 
1612-1653,  and  1726-1743. 

G-aardlana— sees.  1747-1809. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 
Sec.  3.  This  act  shall  take  effect  immediately. 

,  President  of  the  Senate. 

,  Speaker  of  the  Assembly. 

Approved, ,  A.  d.  1880.  '- — ,  Governor. 
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PAET  11. 
OF  CIVIL  ACTIONS. 

Title  I.    Form  of  OrviL  Actions.    §§  307-309. 

n.    Time  OP  Commencing  CmL  Actions.  §§312-362. 
m.    Pasties  to  Civil  Actions.    §§  367-389. 
IV.    Place  of  Tbial  of  Civil  Actions.    §§  392-400. 
y.    Manner  of  Commencino  Suit.    §  405-416. 
yi.    Pleadings  in  Civil  Actions.    §§  420-476. 
Vn.    Provisional  Kemrdtes  in  Civil  Actions.    §§ 

478-674. 
YUL    TftiAL  AND  Judgment  in  Civil  Actions.    §§ 
577-675. 
IX.    Execution  of  the  Judgment  in  Civil  Actions. 
§§  681-721. 
X    Actions  in  Particular  Cases.    §§  726-^27. 
XI.    Proceedings  in  Justices'  Coxtrts.    §§  832-925. 
XIL    Proceedings  in  Police  Courts.    §§  929-933. 
XTTT.    Appeals  in  Civil  Actions.    JJ  936-960. 
Xiy.    Miscellaneous  Provisions.    §§  989-1058. 

[HI] 


§§  307-9  FORM  OF  CIVIL  AOnONB. 


TITLE  I. 

Of  the  Fonn  of  Civil  Aotions. 

S  907.  One  form  of  civn  action  only. 

§  306.  Parties  to  actions,  bow  designated. 

I  309.  Special  Issnes  not  made  by  pleadings,  how  tried. 

§  307.  Thore  is  in  this  State  but  one  form  of  civil  ao- 
tions for  the  enforcement  or  protection  of  private  rights 
and  the  redress  or  prevention  of  private  wrongs. 

See  sec.  421 ;  1  Gal.  167;  2  Cal.  463:  3  Cal.  196, 453;  4  Cal.  6;  !i  Cat.  43;  12 
Cal.  143;  15  Gal.  220;  16  Cal.  221:  17  Cal.  4S7;  18  Gal.  126;  19  Cal.  476;  21 
Cal.  129;  24  Cal.  458;  26  Cal.  11;  31  Cal.  158;  38  Cal.  519. 

§  308.  In  such  action,  the  party  complaining  is  known 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

§  309.  A  question  of  fact  not  put  in  issue  by  the  plead- 
ings may  be  tried  by  a  jurj',  upon  an  order  for  the  trial, 
stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  is  the  only  authority  necessary  for 
a  trial. 
Equity  cases^issues  in,  sec.  692. 


TITLE  n. 

Of  the   Timo   of   Commencing   Actions. 

Chap.  L    Tbe  time  of  commeiiciDg  actions  in  generaL 
S312. 

n.  The  time  of  commenciDg  actions  for  the  recov- 
ery of  real  property,    f  {  316-328. 

UL  The  time  of  commeaciuK  actions  other  than  for 
the  recovery  of  real  property.    55  3*5-315. 

IV.  General  proTisiouB  as  to  tne  time  of  commenc- 
ing actions,    li  350-362. 

CHAPTEK  L 


S  312.  Gominencement  or  clvU  actlooa. 

§  312.  Civil  actions  can  only  be  commenced  within 
the  periods  preacribed  in  this  title,  after  the  cause  of  ac- 
tion shall  have  accrued,  ezcept.where,  in  special  casea,  a 
different  limitation  is  pregcribed  by  statute. 

ScQM  of  natnu— sees.  3IS,  36(1:  7  Col.  427;  18  Cal,  tB3i  W  Cll.  U;  K 
CiLlA;  A2C»i.t»i;  U  CaLii;  U  Csl.Uli  17  CftL  613;  GiHnt  s.BiuI, 
Kmh  htb,  ISM. 

Paisds— See  LiHiTAfions  oaKSBALLT.  infra. 
of  action-sefli.  IM II  i«g.,  MS. 


UMTTATIOHS  aENE&ALLt. 
Ab»BC»  from  flt«te-«!0.  »1,  ana  note.   Acciraiii 
p™.  ieonUng  of  canis  of  uuon— we  lupm.   Ao 
tnmuog.wii. Kt.   Acttoc— commeiicenientaf.aeefiipnii  wordcoo- 
>raeiCM«.M).   Advens  pnH»lon-eec,  Kin.   Allan  «Mmr-«t- 
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854.  Assault-Hsec.  340,  snbd.  3.  Bank  deposits— sec.  348.  Batterf— 
seo.  340,  Bubd.  3.  OlaLn— against  estate  of  decedent,  sees.  1493,  1499. 
Codes— as  affecting— see  Sbpbaxs.  Oontract— see  Oblioatios. 
Corporation— foreign,  sec.  351n ;  municipal,  sec.  340,  subd.  5.  Ooonty— 
sec.  342.  Death— sees.  839,  subd.  3, 353;  descent  on,  sec.  327.  Decree- 
see  JuDOMBNT.  Demands— Stale,  see  Equity;  reciprocal,  sec.  344. 
Depositaries— see  Eitt&ustbd  Pbopertt.  Disability— sees.  328, 
32^^357,358.   Entry— sec.  320.  Entrusted  property— see  <«pra.  Equity 

—Stale  demands,  see  «aj>ra.  Estate— see  Claim.  Foreign  liability— 
sec.  361;  corporation,  sec.  351n.  Frand  or  mistake  — see  tuprti. 
G-rantee— from  State,  sec.  316.  Imprisonment— false,  sec.  340,  subd. 
3;  as  Disability,  see  tliat  head..  Xnclosarer-sec.  323fi.   Injury— to 

Krsonaity,  sec.  338,  subd.  3;  causing  death,  Isec.  339r>,  and  subd.  3. 
sanity— see  Disability,  also  27  Cal.  384.  Instrument,  -written— 
Occupancy t  under,  sees.  322, 323 ;  otherwise,  sees.  324, 825.  Obligation  or 
liability t  founded  upon,  sec.  337;  not  so  founded,  sec.  339,  subd.  1 ;  exe- 
cuted out  of  State,  founded  upon,  sec.  339n,  and  subd.  1.  Judgment- 
action  on,  sec.  336n:  occupancy  under  and  otherwise,  sees.  322  to 
325.  Liability— based  on  writing,  and  otherwise,  337n,  38w>;  statutory, 
sec.  338n,  and  subd.  1 ;  of  sheriff,  etc.,  sec.  339n  and  subd.  2.  Libel— sec. 
840,  subd.  3.  Mexican  grants— sec.  318f».  Miscellaneous  provisions- 
sec.  350  et  seq.  Mob  or  riot— sec.  340,  snbd.  5.  Mortgages— Foreclos- 
ure, 18  Cal.  482:  21  Cal.  495;  22  Cal.  100, 631;  23  Cal.  16, 143:  24  Cal.  403:  25 
Cal.  492:  26  Cal.  141, 161 ;  27  Cal.  146;  30  Cal.  229;  33  Cal.  121;  34  Cal.  149, 
866:  40  Cal.  62;  42  Cal.  493;  43  Cal.  183;  Wells  v.  Harter.  March  19th,  1880: 
Bedemptlon,  sees.  346. 347 ;  23  Cal.  16;  24  Cal.  403 ;  33  Cal.  92;  34  Cal.  365 ;  40 
Cal.  62.  New.promise— see  AcKNOWi.BDaHBKT.  Obligation— writ- 
ten, sec.  337n;  verbal,  sec.  339n.  Officer— see  Shbbiff,  and  sec.  341. 
Patent— or  grant,  void,  sec.  317.  Fa]ncnent— part,  sec.  360n.  Fenalty— 
or  forfeiture,  statutory,  sec.  340,  subds.  1  and  2.  Periods— sees.  315, 318> 
321 ,  326, 337  and  note,  338  and  note,  339, 340  and  note.  Pleading— mode  of, 
sec.  458:  also,  see  sees.  430, 437, 443, 462;  17  Cal.  569;  25  Cal.  82;  27  Cal. 
274:  28  Cal.  107;  30  Cal.  673:  35  Cal.  122;  45  Cal.  128;  46  Cal.  7;  47  Cal.  291; 
49  Cal.  301;  50  Cal.  525:  and  further,  see  generaUy,  12  Cal.  311;  18  Cal. 
67;  19  Cal.  85;  20  Cal.  211;  22  Cal.  457;  29  Cal.  20;  30  Cal.  65;  31  Cal.  387; 
33  Cal.  121,505:  36  Cal.  187,  625:  38  Cal.  335;  40  Cal.  264;  51  Cal.  264;  52 
Cal.  257,  262;  necessary  to  make  defense  available,  see  Waiver  op 
Statutb.  Possession— adverse,  see  that  head;  constructive,  sec. 
823n;  of  tenant,  sec.  326.  Predecessor— sec.  318n.  Profits— action 
about,  sec.  319;  for  mesne,  sec.  336,  subd.  2.  Promissory  note— sec. 
837n.  Pnblio— squares,  sec.  318n;  statute  against,  sec.  315f>.  Beal  prop- 
erty—sec.  315  et  teq.  Renewal— of  contract,  sec.  360».  Rents— or 
profits,  sec.  319.  Repeals— sees.  9, 18, 362.  Representatives— sec.  353». 
Reward— sec.  337n.  Scope  of  statute— see  supra.  Seduction— sec. 
340,  subd.  8.  Sheriff-rsec.  339n,  and  snbd.  2 :  sec.  340,  subd.  4.  Slanders- 
sec.  340,  subd.  3.  State— sec.  345;  people  of.  sec.  315:  also,  see  sees.  839, 
snbd.  1 ;  340,  subds.  1  and  2 ;  351.  States— other,  limitations  in,  sec  861 ; 
and  see  U.  S.  Government.  Statute— action  upon,  sees.  838,  subd.  1 ; 
and  840,  subds.  1  and  2.  Statute  of  Limitations— In  general,  6  CaL  381, 
480;  7  Cal.  1:  8  Cal.  449;  10  Cal.  305;  16  CU.  93;  21  Cal.  421,  495;  27  Cal. 
145, 278;  35  Gal.  634;  86  CaL  180;  scope  of,  suspension  of,  waiver  of,  see 
those  heads.   Stock— sec.  341n,  and  subd.  2.   Suspension  of  statute— 

generally,  see  AooRuiiro  of  Cause  or  Action,  supra;  absence, 
olsabilily,  death,  see  those  heads:  war,  sec.  354;  appeal,  sec.  855;  in- 
Junction,  sec.  356;  statutory  prohibition,  sec.  356:  discovery,  until, 
sees.  838,  subd.  4;  359,  1573.  Tax— seizure  for,  sec.  341n,  and  subd.  1. 
Title— by  occupancy  orjprescription,  sees.  315i>,  824n :  real  action  aris- 
ing out  of,  sec.  319.   Trespass  upon  realty— sec.  8d8»,  and  subd.  2. 

Trusty  trustees-see  Entrusted  Profertt,  supra,  U.  8.  Oovem- 
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ment— Against, 24  Gal.  257:  4ft  Cal.  51 ;  46  Gal.  661 ;  47  Gal. m.  Van  Ness 
Ordinance— sec.  318».  waiver  of  statate— unless  pleaded,  sec.  434;  2 
CaL  409;  14  Gal.  640;  \9  GaL  476:  23  Gal.  16. 

CHAPTER  II. 

THE  TIME  OF  COMMXOTCINa  ACTIONS  FOU 
THE  RECOVERY  OF  REAL  PROPERTY. 

!315.  Wben  the  people  will  not  sue. 
316.  When  action  cannot  be  brought  by  grantee  from  the  State. 
317.  Wben  actions  by  the  people  or  their  grantees  are  to  be  brought* 

within  Ave  years. 
S  318.  Seizin  witliin  five  years,  when  necessary  in  action  for  real  proi>- 

erty. 
S  319.  Such  seizin,  when  necessary  in  action  or  defense  arising  oat  of 

title  to  or  rents  of  real  property. 
S  320.  Entry  on  real  estate. 
S  321.  Possession,  when  presumed.   Occupation  deemed  under  legal 

title,  unless  adverse. 
S  322.  Occupation  under  written  instrument   or  judgment,  when 

deemed  adverse. 
S  323.  What  constitutes'  adverse  possession  under  written  instrument 

or  judgment. 
§  324.  Premises  actually  occupied  under  claim  of  title  deemed  to  be 

held  adversely. 
S  325.  What  constitutes  adverse  possession  under  claim  of  title  not 

written. 
S  326.  Relation  of  landlord  and  tenant,  as  affecting  adverse  posses- 
sion. 
S  327.  Right  of  possession  not  affected  by  descent  cast. 
1-328.  Certain  disabiUtiea  excluded  from  time  to  commence  actions. 

§  315.  The  people  of  this  State  will  not  sae  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  same,  linless — 

1.  Sach  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
18  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  within  the  space  of  ten  years. 

People  as  party— to  suit,  generally,  sec.  367n. 

Title  by  occupancy— Civil  Code,  sec.  1007. 

PabUc— statute  does  not  run  against,  18  Cal.  619;  24  Cal.  257;  40  CaL 
34:  A3  Cal.  437.  See  also,  U.  S.  GovBRiriCBNT,  tmder  Limitations 
6EjnBKALLT,  sec.  312n. 

Accming  of  cavae  of  action— sec.  312n. 

§  316.  No  action  can  be  brought  for  or  in  respect  to 
real  property  by  any  person  claiming  under  letters  patent 
or  grants  from  this  State,  unless  the  same  might  have 
been  commenced  by  the  people  as  herein  specified,  in  case 
such  patent  had  not  been  Issued  or  grant  made. 
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§  317.  When  letters  patent  or  ^nrants  of  real  property 
issued  or  made  by  the  people  of  this  State,  are  aeclarea 
void  by  the  determination  of  a  competent  court,  an  action 
for  the  recovery  of  the  property  so  conveyed  may  "be 
brought,  either  by  the  people  of  the  State,  or  by  any^  sub- 
sequent patentee  or  grantee  of  the  property,  his  heirs  or 
assigns,  within  live  years  after  such  determination,  l>ut 
not  after  that  period.    [In  effect  July  1st,  1874.] 

§  318.  No  action  for  the  recovery  of  real  property,  or 
.for  the  recovery  of  the  possession  thereof,  can  be  main- 
tained, unless  it  appear  that  the  plaintiff,  liis  ancestor, 
predecessor  or  grantor,  was  seized  or  possessed  of  tbe 
property  in  question,  within  five  years  before  the  con^ 
mencement  of  the  action. 

Generally— 15  Cai.  284;  25  Gal.  593. 

Pleading— see  Limitations  osirBSALLT,  sec.  312ii,aQd  33  CaL  611. 

'^Action  "-defined,  sec.  363. 

Recovery  of  real  property— 13  CaL  522. 

Plaintiff's  predecessor— 2S  Cal.  180;  30  Cal.  229. 

Adverse  posBession- by  grantor,  50  CaL  485;  by  wife,  49  GaL  108;  in 
general,  sec.  321. 

Five  years— within,  18  Cal.  434;  33  Gal.  511. 

Probate  court  sales— sees.  1573, 1806. 

Trespass  upon  realty— sec.  338. 

Possession— presumption  from,  sec.  1963,  sabd.  11. 

Mexican  grants-6  Cal.  381;  7  Cal.  1;  20  CaL  225;  24  CaL  124,300;  26 
Cal.  24;  27  GaL  57;  29  Gal.  580;  31  CaL  225;  33  CaL  456;  34  Cal.  365;  36  Gal. 
632;  3f)  Cal.  262;  40  Cal.  308;  43  Cal.  286;  47  Cal.  570, 668;  48  Gal.  406;  43 
Cal.  12;  50  Gal.  465, 485;  51  Cal.  55, 165, 186. 

Public  squares— 50  Cal.  265. 

Van  Ness  ordinance— 43  Gal.  506;  47  Cal.  269;  50  CaL  275. 

Water  rights-S  Cal.  136;  25  Gal.  504;  27  CaL  360;  32  CaL  26. 

§  319.  No  cause  of  action,  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rents  or 
profits  out  of  the  same,  can  be  effectual,  unless  it  appear 
that  the  person  prosecuting  the  action,  or  making  the  de- 
fense, or  under  whose  title  the  action  is  prosecuted  or 
the  defense  is  made,  or  the,  ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
premises  in  question  witbin  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which  such  action  is 
prosecuted  or  defense  made. 

Oonstmction  of  section— 24  Cal.  303. 

Rents  or  profits— 29  Cal.  330. 

**  Efibctnal  '^-24  CaL  304. 

u  Oommencement  of  the  act  "—34  Cal.  304. 
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§  320.  Ko  entry  upon  real  estate  is  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  commenced  there- 
upon within  one  year  after  making  such  entry,  and  with- 
in five  years  from  the  time  when  toe  riglit  to  make  it  de- 
scended or  accrued. 

§  321.  In  every  suction  for  the  recovery  of  real  prop- 
erty, or  the  possession  thereof,  the  person  establishing  a 
legal  title  to  the  property  is  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  is  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title, 
unless  it  appear  that  the  property  has  been  held  and  pos- 
sessed adversely  to  such  legal  title,  for  five  years  before 
the  commencement  of  the  action. 

Adverse  possesiion-HBecs.  322-325;  8  Gal.  144;  16  Gal.  591;  21  CsL  455; 
22  Gal.  580;  25  Cai.  619;  28  Gal.  175. 611;  30  Gal.  229, 630:  31  Cal.  154, 585;  91 
Cal.  505;  34  Gal.  381;  35  GaL  634;  36  Gal.  126.  535:  37  Gal.  353;  39  Gal.  282; 
40  Gal.  396;  41  Gal.  264, 541 ;  42 Gal.  408, 662;  43  Gal. 250. 506:  44  Gal.  471, 509^ 
559, 646;  45  Gal.  559;  46  Gal.  8, 256:  47  Gal.  259, 485;  48  Gal.  15, 615;  49  GaL 
105, 497;  50  GaL  258;  51  GaL  362, 545;  52  Gal.  257, 282;  53  Gal.  135, 437. 

Title  confeired~by  adyeise  holding,  34  Gal.  381 ;  51  GaL  55. 
Forcible  entiy— one  year,  sec.  1172. 

§  322.  When  it  appears  that  the  occupant,  or  those  un- 
der whom  he  claims,  entered  into  the  possession  of  the 
property  under  claim  of  title,  exclusive  of  other  right, 
founding  such  claim  upon  a  written  instrument,  as  being 
a  conveyance  of  the  property  in  question,  or  upon  the 
decree  or  judgment  oi  a  competent  court,  and  that  there 
has  been  a  continued  occupation  and  possession  of  the 
property  included  in  such  instrument,  decree,  or  judg- 
ment, or  of  some  part  of  the  i>roperty,  under  such  claim, 
for  five  years,  the  property  so  included  is  deemed  to  have 
been  held  adversely,  except  that  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Generally— see  Adverbs  Possession,  sec.  321n. 

Beed  witii  specific  boandaries—see  Gonstructiye  FossESSioir, 
sec.  32311. 

§  323.  For  the  purpose  of  constituting  an  adverse  pos- 
session by  any  person  claiming  a  title  founded  upon  a 
written  instrument,  or  a  judgment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases  : 

1.  Where  it  has  been  usually  cultivated  or  imi)roved; 

2.  Where  it  has  been  protected  by  a  substantial  inclos- 
ure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for 
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the  supply  of  fuel,  or  of  fencing  timber  for  the  purposes 
of  husoandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed  according  to  the 
usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  and  cultivated. 

OonstrnctiTO  po88es8ion~23  CaL  431;  30  CaL  358,408,676;  31  CaL  22»; 
38  Cal.  427, 487, 674;  45  Cal.  559;  50  CaL  26. 
Inclosare— 41  Cal.  571. 

§  324.  Where  it  appears  that  there  has  been  an  actual 
continued  occupation  of  land,  under  a  claim  of  title,  ex- 
clusive of  any  other  right,  but  not  founded  upon  a  writ- 
ten instrument,  judgment,  or  decree,  the  land  so  actually 
occupied,  and  no  other,  is  deemed  to  have  been  held  ad- 
versely. 

Generally— 45  Cal.  559. 

Ftescription— title  hy,  Civil  Code,  sec.  1007. 

§  325.  For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title,  not  founded  upon  a 
written  instrument,  judgment,  or  decree,  land  is  deemed 
to  have  been  possessed^  and  occupied  in  the  following 
cases  only : 

First—Wheie  it  has  been  protected  by  a  substantial  in- 
closure. 

Second — ^Where  it  has  been  usually  cultivated  or  im- 
proved. 

Provided,  however,  that  in  no  case  shall  adverse  posses- 
sion be  considered  established  under  the  provision  of  any 
section  or  sections  of  this  Code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  the 
period  of  five  years  continuously,  and  the  party  or  per- 
sons, their  predecessors  and  grantors,  have  paid  all  (he 
taxes.  State,  county,  or  municipal,  which  have  been 
levied  and  assessed  upon  such  land.  [Approved  AprU 
1st,  1878.] 

so  Cal.  408;  32  Cal.  15;  Thompson  o.  Felton,  May  7th,  1880. 

§  326.  When  the  relation  of  landlord  and  tenant  has 
existed  between  any  persons,  the  possession  of  the  tenant 
is  deemed  the  possession  of  the  landlord  until  the  expira- 
tion of  five  years  from  the  termination  of  the  tenancy,  or 
where  there  has  been  no  written  lease,  until  the  expira- 
tion of  five  years  from  the  time  of  the  last  payment  of 
rent,  notwithstanding  that  such  tenant  may  have  acquired 
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another  title,  or  may  have  claimed  to  hold  adversely  to 
his  landlord.  But  such  presumption  cannot  be  mpide 
after  the  periods  herein  limited. 

Oonstraction  of  section— 44  Cal.  388. 

Tenant  denying  landlord's  title— sec.  1962,  sabd.  4. 

Q«nerall7— 33  Cal.  237;  48  Cal.  614. 

§  327.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  by  a  descent  cast  in 
Qonsequence  of  the  death  of  a  person  in  possession  of  sach 
property. 

§  328.  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the 
possession  thereof,  or  to  make  any  entry  or  defense 
founded  on  the  titlato  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  be,  at  the  time.such  title  first  de- 
scends or  accrues,  either — 

1.  "Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offense,  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
.party  with  her  in  commencing  such  action  or  making  such 

entry  or  defense; 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  In  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of 
such  entry  or  defense,  but  such  action  may  be  commenced, 
or  entry  or  defense  made,  within  the  period  of  five  years 
after  such  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability;  but 
such  action  shall  not  be  commenced,  or  entry  or  defense 
made,  after  that  period. 

Disahilitr— see  Limitations  oiirBBALLT,  see.  312fi. 

Gotenant's  rights— 43  Cal.  66. 

Infant— 51  Cal.  186. 

Married  woman— 42  CaL  408;  husband  as  party,  sec.  370. 
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CHAPTER  in. 

THB  TIME   OF  COMBiiUICiMO-  ACTIONS 

OTHER  THAN  FOR  THE  RECOVER? 

OF  REAL  PROPERTY'. 

S  335.  Periods  of  limitation  prescril>ed. 

I  23».  Within  five  years. 

I  337.  Within  four  years. 

I  338.  Within  ttiree  years. 

S  33.9.  Within  two  years. 

S  340.  Within  one  year. 

I  341.  Within  six  months. 

S  342.  Same. 

§  343.  Actions  for  relief  not  herelnhef ore  provided  for. 

S  344.  Where  cause  of  action  accrues  on  mutual  account. 

I  345.  Actions  by  the  people  subject  to  the  limltatlooB  of  tills  clutpter. 

S  346.  Action  to  redeem  mortfrage. 

S  347.  Same,  when  some  of  mortgagors  are  not  entitled  to  redeem. 

§  335.  The  periods  prescribed  for  the  commencement 
of  actions  other  than  tor  the  recovery  of  real  property, 
are  as  follows : 

§  336.  Within  five  jrears: 

1.  An  action  upon  a  judgment  or  decree  of  any^  court  of 
the  United  States,  or  of  any  State  within  the  United 
States ; 

2.  An  action  for  mesne  profits  of  real  property.  [In 
effect  July  Ist,  1874.] 

Judgment  or  decree— 4  Gal.  250,287;  7  Cal.  747;  16  Gal.  372;  19  Cal. 
97;  20  Gal.  211;  23  Gal.  352,  597;  34  Gal.  997;  Trenouth  v.  Farrington, 
March  3rd,  1880;  Wheeler  v.  Bolton,  March  13th,  1880. 

Foreign  liability— sec.  361. 

§  337.  Within  four  years: 

An  action  upon  any  contract,  obligation,  or  liability, 
founded  upon  an  instrument  in  writing  executed  in  this 
State.    [In  effect  July  1st,  1874.] 

Instrument  in  writing— 14  GaL  137;  24  Cal.  322. 

Promissory  note— 12  Gal.  482;  18  Gal.  378;  29  Gal.  505;  88  Gid.  242, 407; 
45  Gal.  294;  47  Gal.  579:  50  Gal.  456;  Wolf  v.  Marsh,  Mareh  1st,  1880; 
Grant  v.  Burr,  March  12th,  1880. 

Mortgage  notes— see  Mobtoaoss,  under  LiHiTATioirs  OENiub' 
ALLY,  sec.  312n. ;  also,  53  Gal.  375. 

Written  obligations,  generally--^  Gal.  67;  6  Gal.  617;  10  Cal.  126;  17 
Gal.  172:  18  Cal.  482:  20  Gal.  130;  21  Gal.  495;  22  Gal.  556, 620;  23  Cal.  K, 
223 ;  24  Gal.  403 ;  34  Gal.  149, 165 ;  42  Gal.  169, 493 ;  43  Gal.  185. 

Four  years— limitation'  where  no  other  provision,  sec.  M8. 


§  33a  Within  three  years: 

1.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture; 
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2.  An  action  for  trespass  upon  real  property; 

3.  An  action  for  taking,^  detaininfi;,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property; 

4.  An  action  for  relief  on  tbe  ground  of  fraud  or  mis- 
take. The  cause  of  action  in  sucn  case  not  to  be  deemed 
to  have  accrued  until  the  discovery,  by  tbe  aggrieved 
party,  of  .the  facts  constituting  the  fraud  or  mistake. 

Statutory  liability— 18  Cal.  176;  89  Cal.  654;  45  Cal.  12, 611. 

Trespass  npon  real  property— 29  Cal.  330;  31  €al.  154, 487. 

Fraud  or  mistake-^  Cal.  449;  9  Cal.  421;  13  Cal.  552;  18  Cal.  225;  27 
Cal.  -a^i;  29  Cal.  19, 44;  34  Cal.  254;  50  Cal.  299;  52  Cal.  619;  see  also,  seCr 
1573. 

Three  years— probate  matters,  sees.  1573,  1574,  1805,  1806;  against 
eoiporatiOQ  directors  or  stockhelders,  sec.  359. 

§  339.  Within  tTVO  years: 
.  1.  An  action  upon  a  contract,  obligation,  or  liability,  not 
founded  npon  an  instrument  of  writing,  or  founded  upon 
an  instrument  of  writing  executed  out  of  the  Sta^e ; 

2.  An  action  against  a  sheriff,  coroner,  or  constable, 
upon  a  liability  incurred  by  the  doing  of  an  act  in  his 
official  capacity,  and  in  virtue  of  his  office,  or  by  the  omis- 
sion of  an  official  duty,  including  the  non-payment  of 
money  collected  upon  an  execution.  But  this  subdivision 
does  not  apply  to  an  action  for  an  escape; 

3.  An  action  to  recover  damages  for  the  death  of  (9ne 
caused  by  the  wrongful  act  or  neglect  of  another.  [In 
effect  July  1st,  1874.] 

Design  of  section— 50  Cal.  646. 

Verbal  obligation  or  liability— 6  CaL  53;  17  Cal.  594;  20  Cal.  130;  21 
Cal.  351;  22  Cal.  457;  24  Cal.  322;  35  Cal.  122;  49  Cal.  266;  51  Cal.  215, 531; 
Sri  Cal.  42. 

Continnous  employment— 47  Cal.  162. 
Eztra-State  instrament— 4  Cal.  287. 

Action  against  sheriff— see  Sharp  v.  Miller,  March  I8tb,  1880. 
Injxiry  causing  death— 50  Cal.  612. 

Mortgage  debt— see  McTaTOAGES,  under  Lootatioks  oeneh- 
AXXT,  sec.  312ii. 

§  340.  Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  to  an  indi- 
vidual and  the  State,  except  when  the  statute  imposing  it 
prescribes  a  different  limitation; 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in 
a  criminal  action,  for  a  forfeiture  or  penalty  to  the  people 
of  tbe  State ; 

CoDB  Civ.  Froc— 11. 
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3.  An  action  for  libel,  slander,  assaolt,  battery,  false 
imprisonment,  or  seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  "the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  proc- 
ess; 

5.  An  action  against  a  municipal  corporation  for  damr 
ages  or  injuries  to  property  caused  by  a  mob  or  riot.  [la 
effect  January  27th,  1876.] 

One  year-^forclble  entry,  adverse  holding,  sec.  1172;  against  dece- 
dent's representatives,  sec.  353 ;  after  reversal  on  appeal,  sec.  35& ;  entry 
upon  real  property,  sec.  320. 

§  341.  "Within  six  months : 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  waves,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of, 
or  injury  to  any  ^oods,  wares,  merchandise,  or  other  per- 
sonal property  seized,  or  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure; 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  sec.  347  of  the  iCivil  Code.  [In  effect  July  1st, 
1874.] 

Protested  tax  snit— 50  Gal.  303. 

Stock  sold  for  assessment-Olvil  Code,  sec.  847. 

Six  months— against  county,  sec.  342;  by  decedent's  representa- 
tives, sec.  353. 

§  342.  Actions  on  claims  against  a  county,  which  have 
been  rejected  by  the  board  of  supervisors,  must  be  com- 
menced within  six  months  after  the  first  rejection  thereof 
by  such  board. 

'  §  343.  An  action  for  relief  net  hereinbefore  provided 
for,  must  be  commenced  within  four  years  after  the  cause 
of  action  shall  have  accrued.  • 

Relief  not  provided  ior— 17  Cal.586;  52  Cal.42;  Wheeler  v.  Bolton, 
March  13th,  1880. 

Equity,  stale  demandft—see  Aocbuino  of  Gausb  of  AOTioir, 
sec.  3i2f». 

Relief,  generally-^ec.  589n. 

Bank  deposits— no  limitiation,  sec.  348. 

§  344.  In  an  action  brought  to  recover  a  balance  due 
upon  a  mutual,  open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the 
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cause  of  action  is  deemed^ to  have  accrued  from  the  time 
of  the  last  item  proved  in 'the  account  on  either  side. 

Mutual  account— 17  GaL  851 ;  30  Cal.  126, 134;  35  Gal.  122;  51  Gi^  ASl. 

Deemed  to  have  accrued— see  sec.  312n. 

§  345.  The  limitations  prescribed  in  this  chapter  apply 
to  actions  brought  in  the  name  of  the  State,  or  for  the 
benefit  of  the  State,  in  the  same  manner  as  to  actions  by 
private  parties. 

Action  by  people— sec.  315. 

§  346.  An  action  to  redeem  a  mortgage  of  real  prop- 
erty with  or  without  an  account  of  rents  and  profits,  may 
be  brought  by  the  mortgagor,  or  those  claiming  under 
him,  against  the  mortgagee  m  possession,  or  those  claim- 
ing under  him,  unless  ne  or  they  have  continuously  ^main- 
tained an  adverse  possession  of  the  mortgaged  premises 
for  five  years  after  breach  of  some  condition  of  the  mort- 
gage. 

lylortgage,  redemption— see  Limitations  obnbballt,  sec.  312n. 

Bedemption,  generally— sec.  701,  et  seq. 

§  347.  If  there  is  more  than  one  suchi  mortgagor,  or 
more  than  one  person  claiming  under  a  mortgagor,  some 
of  whom  are  not  entitled  to  maintain  such  an  action,  un- 
der the  provisions  of  this  chapter,  any  one  of  them,  who 
is  entitled  to  maintain  such  an  action,  may  redeem  therein 
a  divided  or  undivided  part  of  the  mortgaged  premises, 
according  as  his  interest  may  appear,  and  have  an  ac- 
counting for  a  part  of  the  rents  and  profits,  proportionate 
to  his  interest  in  the  mortgaged  premises,  on  payment  of 
a  part  of  the  mortgage  money,  bearing  the  same  propor- 
tion to  the  whole  of  such  money  as  tne  value  of  his  di- 
vided or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises. 

See  notes  to  last  section.  * 

§  348.  To  actions  brought  to  recover  money  or  other 
property  deposited  -v^ith  any  bank,  banker,  trust  com- 
pany, or  savings  and  loan  society,  there  is  no  limitation. 
[In  effect  July  1st,  1874.] 

Deposits,  generally— see  Entrusted  P&ofbstt,  sec.  S12». 
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CHAPTER  IV#, 

GBNZSRAL  PROVISIONS  AS  TO  THB  TIME 
OF  COMNLENCnxa  ACTIONS. 

S  390.  ^Then  an  action  is  commenced. 

I  851.  Exception,  where  defendant  is  out  of  the  State. 

S  352.  Exception  as  to  persons  under  disabilities. 

S  353.  Provision  whero  person  entitled  dies  before  limitation  expires. 

$  354.  In  suits  l)y  aliens,  time  of  war  to  bo  deducted. 

S  365.  Provision  where  judTmont  has  been  reversed. 

S  358.  Provision  whero  action  is  stayed  by  injunction. 

§  357.  Disability  must  exist  when  right  of  action  accrued. 

I  358.  When  two  or  more  disabilities  exist,  etc. 

I  359.  This  title  not  applicable  to  at'tions  against  directors,  etc.   Uml- 
tatlons  in  such  cases  prescribed. 

360.  Acknowledgment  or  new  promise  most  l>e  in  writing. 

861.  Limitation  laws  of  other  States,  effect  of. 

362.  Existing  causes  of  action  not  wected. 

363.  "Action  "includes  a  special  proceeding. 

^  350.  An  action  is  commenced,  within  the  meaning  of 

this  title,  when  the  complaint  is  filed. 

Action  commeiiced~19  Cal.  577:  21  CaL  351, 367;  34  Cal.  166;  35  CaL 
122. 

Amended  complaint— not  referred  to,  50  Cal.  525;  58  Cal.  102. 

Issnance  of  summons— no  longer  commencement  of  action,  in  gen- 
eral, see  sees.  406, 839;  formerly,  19  Cal.  577. 

§  351.  If,  when  the  cause  of  action  accrues  against  a 
person,  he  is  out  of  the  State,  the  action  may  be  com- 
menced within  the  term  herein  limited,  after  his  return  to 
the  State,  and  if,  after  the  cause  of  action  accrues,  he  de- 
parts from  the  State,  the  time  of  his  absence  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action. 

When  cause  of  action  accrues— sec.  312n. 

Absence- mast  be  alleged,  51  Cal.  264. 

Retnm— 16  Cal.  93. 

Successive  absences— 44  Cal.  280. 

Foreign  corporation— 50  Cal.  258. 

Generally— 6  Cal.  430;  43  Cal.  185. 

§  352.  If  a  person  entitled  to  bring  an  action,  men- 
tioned in  chapter  three  of  this  title,  be  at  the  time  the 
cause  of  action  accrued,  either — 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  un- 
der the  sentence  of  a  criminal  court  for  a  term  less  than 
for  life ;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action; 
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The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencemeut  of  the  action. 
Disabilit7— sees.  312n,  1805, 1806. 
Iniant— sec.  328n. 
Ihsane  person— 27  Gal.  384. 

Mairied  woman->sec.  328n,  36  Cal.  447 ;  50  Cal.  303. 

« 

§  353.  If  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  ^e 
commenced  by  his  representatives,  after  the  expiration  of 
that  time,  and  within  six  months  from  his  death.  If  a 
person  against  whom  an  action  may  be  brought,  die  be- 
lore  the  expiration  of  the  time  limited  for  the  conmience- 
ment  thereof,  and  the  cause  of  action  survive,  an  action 
niay  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ii^  of  letters  testamentary  or  of  administration. 

Snbstitation  of  parties— sec.  385. 

Tvo  clauses  of  section— distlngaLshed,  35  Cal.  645. 

Action  by  representatives— 34  CaL  568;  35  Gal.  634. 

Actions  against  representatives— 10  Cai:  386;  19  Gal.  85,  97;  50  Cal. 

VW. 

Shortening  limitation— not  designied,  19  Cal.  86;  50  Cal.  646. 
^r^age  notes— various,  which  barred,  53  CaL  375. 

§  354.  When  a  person  is  an  alien  subject,  or  citizen  of 
a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited 
'or  the  commencement  of  the  action. 

§  355.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  the  plaintiif 
^  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may 
commence  a  new  action  within  one  year  after  the  re- 
versal. 

§  356.  When  the  commencement  of  an  action  is  stayed 
oy  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  the  action. 

Statatonr  prohibition— banlsruptcy,  see  Hoff  v.  Funkenstein,  March 
ist.1880. 

§  357.  No  person  can  avail  himself  of  a  disability,  un- 
less it  existed  when  his  right  of  action  accrued. 
Accruing  of  cause  of  action— sec.  312n. 
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§  358.  "When  two  or  more  disabilities  coexist,  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not 
attach  until  they  are  removed. 

See  note  to  last  section. 

§  359.  This  title  does  not  affect  actions  against  direct- 
ors or  stockholders  of  a  corporation,  to  recover  a  penalty 
or  forfeiture  imposed,  or  to  enforce  a  liability  created  by 
law;  but  such  actions  must  be  brought  within  three  years 
after  the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  lia- 
bility was  created. 

Gorporaticn  stockholders— 45  Cal.  110. 

§  360.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same 
is  contained  in  some  writing,  signed  by  the  party  to  be 
charged  thereby. 

Fart  paTinent— not  enough,  18  Cal.  483;  21  Cal.  142, 495;  22  Cal.  100. 

Written  acknowledgment— necessary,  5  Cal.  58;  17  CaL574;  21  Cal. 
149;  36  Cal.  184, 192;  50  Cal.  235, 647. 

Renewal  of  contract— generally,  9  Cal.  89;  25  Cal.  292;  39  CaL  434. 

Loan  barred— 51  Cal.  215. 

Renewalof  note— does  not  renew  mortgage;  Wells  v.  Harter,  March 
19tti,  1880. 

§  361.  When  a  cause  of  action  has  arisen  in  another 
State,  or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  cannot  there  be  maintained  against  a  per- 
son by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  against  him  in  this  State,  except  in 
favor  of  one  who  has  been  a  citizen  of  this  State,  and  who 
has  held  the  cause  of  action  from  the  time  it  accrued. 

Other  States— 6  Cal.  430. 

§  362.  This  title  does  not  extend  to  actions  already 
commencecT  nor  to  cases  where  the  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy 
has  fully  run,  but  the  laws  now  in  force  are  applicable  to 
such  actions  and  cases,  and  are  repealed  subject  to  the 
provisions  of  this  section. 

Repeal  of  Limitations— «ee  sees.  9, 18. 

§  363.  The  word  "action,"  as  used  in  this  title,  is  to  be 
construed,  whenever  it  is  necessary  so  to  do,  as  including 
a  special  proceeding  of  a  civil  nature. 
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TITLE  in. 

OF  THS   PARTIXSS   TO   CIVIL   ACTIONS. 

367.  Action  to  be  In  name  of  party  In  Interest. 

368.  Assignment  of  thing  in  action  not  to  prejudice  defense. 

369.  Executor,  trustee,  etc.,  may  sue  wlmout  Joining  the  persons 
beneficially  interested. 

370.  When  a  married  woman  is  a  party^actions  by  and  against. 

371.  Wife  may  defend,  when. 

372.  Infant  to  appear  by  guardian. 

373.  Guardian,  now  appointed. 

374.  Unmarried  female  may  sue,  for  her  own  seduction. 

375.  Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc. 
378.  Father,  etc.,  may  sue,  for  injury  or  death  of  child. 

377.  When  representatives  may  sue  for  death  of  one  caused  by  the 
wrongful  act  of  another. 

378.  Who  may  be  loined  as  plaintiffs. 

379.  Who  may  be  joined  as  defendants. 

380.  Parties  defendant  in  an  action  (o  determine  conflicting  claims 
to  real  property. 

381.  Parties  holding  title  under  a  common  source,  when  may  Join. 

382.  Parties  in  interest,  when  to  be  joined.   When  one  or  more  may 
sne  or  defend  for  the  whole. 

383.  Plaintiff  may  sue  in  one  action  the  different  parties  to  commer- 
cial paper. 

384.  Tenants  in  common,  etc.,  may  sever  in  bringing  or  defending 

385.  Action,  when  not  to  abate  by  death,  marriage  or  other  disability. 
Proceedings  in  such  case. 

386.  Another  person  may  be  substituted  for  the  defendant. 

387.  Intervention,  when  it  takes  place  and  how  made, 

388.  Associates  may  be  sued  by  name  of  association. 

389.  Court,  when  to  decide  controversy  or  to  order  other  parties  to 
be  brought  in. 

§  367.  Every  action  must  "be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  provided  in  section 
three  hundred  and  sixty-nine  ot  this  Code.  [In  effect 
April  15th,  18«0.] 

BEAL  PARTY  IN  INTEREST. 

AaaigneoB— sec.  368. 

Beneficiary— 37  Cal.  537;  46  Gal.  269;  49  Gal.  518. 

Bond8-7  Gal.  551;  10  Gal.  347;  13  GaL  568;  15  Gal.  9;  28  CaL  540;  29 
CaL194. 

^Ohoaes  in  action-9  Gal.  335;  12  Gal.  97;  14  GaL  403;  18  Gal.  126;  22 
CaL  187;  27  Gal.  249;  29  Gal.  150;  31  Gal.  240;  35  GaL  345. 

Corporations— 26  GaL  634;  39  GaL  324. 

Ootenant»-«ec.  381. 

Ooontiea— see  Political  Gode,  sees.  4000-4003;  Penal  Gode,  sec.  1570; 
30  Cal.  629;  32  Gal.  148;  44  Gal.  153, 157. 
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Defendants— see  under  Pabtibs  Qenbrally,  infra. 

Devisees— sec.  1452. 

Eminent  domain—sec.  1237. 

Errors  and  defects— sec.  475. 

Executors,  etc.— sec.  369;  also  see  sees.  1352, 1452, 1581-158S. 

Foreclosure— sec.  726n. 

GtoneraUr-^  Gal.  247:  7  Gal.  551:  9  Gal.  925;  10  Gal.  347;  18  CaL  12$, 
146:  22  Gal.  356, 430 ;  26  Cal.  122 ;  29  Gal.  19 ;  33  Gal.  121 :  35  Gal.  596. 

Heirs— sec.  1452. 

Insurance— abandoned,  6  Gal.  462. 

Owner-i52  Gal.  232. 

People— 29  Gal.  213;  34  Gal.  679;  36  Gskl.  605;  38  Gal.  565;  40  Gal.  15B,  480; 
45  Gal.  7;  50  Gal.  561;  52  Gal.  171;  53  Gal.  644;  also  see  PoUtlcal  Code, 
sec.  4457. 

Flaintiflb— see  under  Pabtibs  oeneballt,  infra. 

Private  person— 43  Gal.  229;  45  Gal.  199. 

Privit7-1  Gal.  50. 

Receivers— sec.  564  et  seq. 

Torts-^  Gal.  456;  22  Gal.  139, 173;  32  Gal.  590. 

Trustees— sec.  369. 

PARTIES  GENERALLY. 

Adding— sec.  389.  Administrator— sec.  369.  Assignment— sec.  368». 
Association— business,  sec.  388.  Bills  of  exchange— sec.  383.  Death 
—sees.  376,  377,  385n.  Defendants  —  sec.  379.  Disability— sec.  385. 
Executor  — sec.  369.  Fictitious  name  —  designating  by,  sec.  474. 
Gruardian— sees.  372n,  373, 375, 376n.  Infant— sec.  372.  fiijury- sec.  876. 
Insane  or  incompetent  person— sees.  372, 373,  and  notes.  Interplead* 
er— sec.  386.  Inteivention— sec.  387.  Joining  all  parties  interested— 
sees.  378,  379,  380.  381, 383,  and  note.  383,  384.  Married  woman— sees. 
370, 371.  Notice  of  assignment— sec.  368,  and  note.  Flaintifiii— sees. 
878,  382.  Promissory  notes— sec.  368  and  note,  383.  Real  party  in 
interest— sec.  367n.  Seduction— sees.  374,  375.  Set-off— sec.  368  and 
note.  Sureties— sec.  383.  Trustee— sec.  369.  Thing  In  action— sec. 
a68n.   Transfer  of  interest— sec.  385n. 

.§  368.  In  the  case  of  an  assignment  of  a  thing  in  ac- 
tion, the  action  by  the  assignee  is  without  prejudice  to 
any  set-off  or  other  defense  existing  at  the  time  of,  or  be- 
fore, notice  of  the  assignment;  but  this  section  does  not 
apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith  and  upon  good  consideration, 
before  maturity. 

Assignment— Account,  7  Gal.  389.  Appeal  bond,  6  Gal.  87.  Gontract, 
31  Gal.  241:  44  Gal.  295.  Glalm,  on  contract,  13  Gal.  62:  29  Gal.  154;  for 
tort,  22  Gal.  142;  for  injury  to  realty,  32  Gal.  592.  Gounter-claim,  7  Cal. 
548.  Debt,  as  consideration  for,  12  Gal.  92;  18  Gal.  82,  127;  21  Gal.  189. 
Generally,  5  Cal.  325;  19  Gal.  646;  20  Cal.  509.  Judgment,  6  Gal.  87;  12 
Gal.  181,357;  22  Gal.  430;  23  Gal.  255, 596;  25  Gal.  539:  33  Gal.  525.  Lease, 
Civil  Code,  sees.  622,  823.  Pleading,  4  Gal.  229;  49  Gal.  347.  Splitting 
demands,  7  Gal.  260;  8  Gal.  536. 
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Thing  in  action— defined,  Civil  Code,  sec.  953.  And  see  Chosbs  ik 
Action,  sec.  367n. 

Set-off— 17  Cal.  290, 515;  21  Cal.  79. 

Notice  of  assignment— 6  Cal.  270;  20  Cvd.  516;  Jones  v.  Cbalfant, 
March  15th,  1880. 

Froxnissory  notes— 8  Cal.  260;  14  CaL  94, 450. 

§  369.  An  62(ecutOT  or  administrator,  or  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  witn  him  the  persons  for  whose 
benelit  the  action  is  prosecuted.  A  person  with  whom,  or 
iu  whose  name,  a  contract  is  made  for  the  benefit  of  an- 
other, is  a  trustee  of  an  express  trust,  within  the  meaning 
of  this  section. ' 

,  E&ecntors  and  administrators— sees.  1452,  1581-3,  1589;  14  Cal.  117; 
15  Cal.  259;  16  Cal.  579;  18  Cal.  II ;  23  Cal.  16. 

^Trustee— 1  Cal.  76, 94;  4  Cal.  197;  18  Cal.  11;  25.  Cal.  29;  26  CaL  25;  32 
Cal.  HI;  34  Cal.  136. 

§  370.  Wlien  a  married  woman  is  a  paHy,  her  husband 
must  be  joined  with  her,  except; 

1.  When  the  action  concerns  her  separate  property,  or 
^er  right  or  claim  to  the  homestead  property,  she  may  sue 
alone; 

2.  When  the  action  is  between  herself  and  her  husband, 
sbe  may  sue  or  be  sued  alone; 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  aesertion  of  her,  or  by  agreement 
in  writing  entered  into  between  tliem,  she  may  sue  or  be 
sued  alone.    [In  effect  July  1st,  1874.] 

Separate  property- 15  Cal.  308;  19  Cal.  128;  31  Cal.  333;  32  Cal.  90;  36 
CaL  447. 

Sole  traders— sec.  1811  et  seq. 

Bomestead-5  CaL  504;  6  Cal.  71;  8  Cal.  66, 74, 347;  9  CaL  96;  10  CaL 
296;  14  Cal.  606.  , 

Between  herself  and  husband— 3  Cal.  321. 

liiving  separate— abandonment,  49  Cal.  34, 308. 

Foreclosure— 53  Cal.  456. 

Scope  of  section— generally,  3  Cal.  83, 312;  9  Cal.  321;  15  CaL  311;  17 
^  578:  18  CaL  336, 526;  22  CaL  457;  35  Cal.  214;  38  CaL  230;  42  Cal.  408; 
*0CaLl26;  63  CaL  456. 

§  371.  If  a  husband  and  wife  be  sued  together  the 
wiie  may  defend  for  her  own  right,  and  if  the  husband 
^^glect  to  defend,  she  may  defend  for  his  right  also. 

Wife  defending-5  Cal.  387;  9  Cal.  315. 

§  372.  When  an  infant,  or  an  insane  or  incompetent 
person  is  a  party,  he  must  appear  either  by  his  general 
S^rdian  or  by  a  guardian  ad  litem  appointed  by  the  court 
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in  which  the  action  is  pending  in  each  case.    A  guardian 
ad  litem  may  be  appointed  in  any  case,  when  it  is  deemed  i 
by  the  court  in  which  the  action  or  proceeding  is  prose- 
cuted, or  by  a  judg^e  thereof,  expedient  to  represent  the  i 
infant,  insane  or  incompetent  person  in  the  action  or  '. 

Sroceeding,  notwithstanding  he  may  have  a  general  gaar- 
ian  and  may  have  appeared  by  him.    [In  effect  April 
15th,  1880.] 
Infant-19  Cal.  210, 629;  31  Cal.  274;  32  GaL  111. 
Minor— rights  and  liabilities  of,  Civil  Code,  sees.  41, 42. 

Guardian  of  minor— sees.  1747-1759;  9  Cal.  638;  16  CaL  504;  20  Cal.  676; 
42  Cal.  484;  and  generally,  see  32  CaL  116,  and  sees.  373, 375, 376, 793, 795. 

Insane  or  incompetent  person— Civil  Code,  sees.  36, 38-41;  goardian 
of,  sees.  1763-1766. 

§  373.  When  a  guardian  ad  litem  is  appointed  by  the 
court,  he  must  be  appointed  as  follows: 

1.  When  the  infant  is  plaintiff,  upon  the  application  of 
the  infant,  if  he  be  of  the  a^e  of  fourteen  years,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant; 

2.  When  the  infant  is  defendant,. upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and 
ap^ly  within  ten  days  after  the  service  of  the  summons, 
or  if  under  that  age,  or  if  he  neglect  so  to  apply,  then 
upon  the  application  of  a  relative  or  friend  of  the  infant, 
or  of  any  other  party  to  the  action; 

3.  When  an  insane  or  incompetent  person  is  party  to  an 
action  or  proceeding,  .upon  the  application  of  a  relative  or 
friend  of  such  insane  or  incompetent  person,  or  of  any 
other  party  to  the  action  or  proceeding.  [In  effect  April 
15th,  1880.] 

Guardian  of  minor— see  note  to  last  section. 
Guardian  of  insane  or  incompetent  person— sec.  372». 

§  374.  An  unmarried  female  may  prosecute,  as  plaint- 
iff, in  an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages,  pecuniary  or  exemplary,  as  are  as- 
sessed in  her  favor. 

Exemplary  damages— see  Civil  Code,  sec.  3294. 

§  375.  A  father,  or  in  case  of  his  death  or  desertion  of 
his  family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  and  the  guardian  for  the  seduc- 
tion of  the  ward,  though  the  daughter  or  ward  be  not  liv- 
ing with  or  in  the  service  of  the  plaintiff  at  the  time  of 
the  seduction  or  afterward,  and  there  be  no  loss  of  service.    ' 

Guardian  ad  litem— sec.  372;  appointment  of,  sec.  373. 

Guardian  and  ward— sec.  376o. 
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§  376.  A  father,  or  in  case  of  his  death  or  desertion  of  liia 
family,  the  mother,  may  maintain  an  action  for  the  injury 
or  death  of  a  minor  child,  and  a  guardian  for  the  injury  or 
death  of  his  ward,  when  such  injury  or  death  is  caused  by 
the  wrongful  act  or  neglect  of  another.  Such  action  may 
be  maintained  against  the.  person  causing  the  injury  or 
death,  or  if  such  person  be  employed  by  another  person 
who  is  responsible  for  his  conduct,  also  against  such  other 
person.    [In  effect  July  1st,  1874.] 

Death— 25  Cal.  434;  and  see  sec.  377». 

Gaaidian  and  ward— sees.  1768-1776,  and  Civil  Code,  sees.  236-257. 

\  §  377.  When  the  death  of  a  person,  not  being  a  minor, 
is  caused  by  the  wrongful  act  or  neglect  of-  another,  his 
beirs  or  personal  representatives  may  maintain  an  action 
lor  damages  again'st  the  person  causing  the  death,  or  if 
such  person  be  employed  by  another  person  who  is  re- 
sponsible for  his  conduct,  then  also  against  such  other 
person.  In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  all  the  cir- 
cumstances of  the  case  may  be  just.  [In  effect  July  1st, 
1871] 

ISaintaining  action— before  Codes,  who  could  sue,  25  Cal.  435. 
Damages-Extent  of,  34  Cal.  153;  44  CaL  46;  45  Cal.  324;  49  Cal.  323. 

§  378.  All  persons  having  an  interest  in  the  subject  of 
tbe  action  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  when  otherwise  provided  in 
this  title. 

Joinder  of  plaintifi^-see  5  Cal.  149;  8  Cal.  77, 514;  10  Cal.  302;  24  Gal. 
1<2: 25  CaL  242;  26  Cal.  337;  31  CaL  420;  33  Cal.  497;  37  CaL  34, 183. 
Cotenants— sec.  381. 
Special  partners— Civil  Code,  sec.  2492. 
Other  parties— bringing  in,  sec.  389. 
Misjoinder  and  non-joinder,  generally— sec.  430n. 

§  379.  Any  person  may  be  made  a  defendant  who  has 
QT  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  question  involved  therein. 
4^d  in  an  action  to  determine  the  title  or  right  of  posses- 
sion to  real  propertjr  which,  at  the  time  of  the  commence- 
jnent  of  the  action,  is  in  the  possession  of  a  tenant,  the 
^^Qdlord  may  be  joined  as  a  party  defendant. 

Second  sentence  of  section— added  by  Code. 

All  Interested  or  neces8ar7  parties— made  defendants,  sec.  382n;  1 
S:*78:  12  Cal.  103;  14  Cal.  279;  17  CaL  262, 467;  22  Cal.  200;  38  Cal.  514; 
'SCaim;  45  Cal.  263. 
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Equity  cases— original  section,  limited  to,  9  Cal.  26S;  bat  see  37  CaL 
389. 

Ejectment— before  Code, 4  Cal.  70;  6  Cal.  33;  9  Cal.  270;  11  Gal.  366;  22 
Cal.  200;  28  Cal.  535;  32  Cal.  488;  under  Code,  53  Cal.  306. 

Joining  landlord— CirU  Code,  sec.  1949;  19  CaL  632;  32  CaL  483;  37 
Cal.  393;  50  Cal.  250. 

Foreclosure— sec.  726. 

Oorporation  stockholders— Const.  Cal.  art.  12,  sees.  3, 4;  Civil  Code, 
sec.  322. 

Trusts— 7  Cal.  92;  30  Cal.  455, 666. 

Suits  against  the  State— Const.  Cal.  art.  20,  sec,  6.  See,  also,  6  Cal. 
25S;  7  Cal.  65. 

Counties— as  parties,  see  sec.  367». 

Executors— not  qualifying,  sec.  1587. 

Defect  of  parties,  etc.— sec.  430n. 

Service  on  portion  of  defendants— sec.  414  and  note. 

Associates— suing  hy  common  name,  sec.  388. 

§  380.  In  an  action  brought  by  a  person  out  of  posses- 
sion of  real  property,  to  determine  an  adverse  claim  of  an 
interest  or  estate  therein,  the  peason  making  such  adverse 
claim  and  jjersons  in  possession  may  be  joined  as  defend- 
ants, and  it  the  judgment  be  for  the  plaintiff,  lie  may  have 
a  writ  for  the  possession  of  the  premises,  as  against  the 
defendants  in  the  action,  against  whom  the  judgment  has 
passed.    [In  effect  July  1st,  1874.] 

Writ  of  possession— sec.  682n. 

Additional  parties— sec.  389. 

Objections  as  to  joinder— sec.  430»,  and  subd.  4. 

§  381.  Any  two  or  more  persons  claiming  any  estate  or 
interest  in  lands  under  a  common  source  of  title,  whether 
holding  as  tenants  in  common,  joint  tenants,  coparceners, 
or  in  severalty,  may  unite  in  an  action  against  any  person 
claiming  an  adverse  estate  or  interest  therein,  for  the  pur- 
pose of  determining  such  adverse  claim,  or  of  establish- 
ing  such  common  source  of  title,  or  of  declaring  the  same 
to  oe  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 
[In  effect  July  1st,  1874.] 

Gotenants,  as  several  parties— sec.  384. 

Joint  tenants— before  this  enactment,  7  Cal.  347. 

Tenants  in  common— before  this  enactment,  5  Osl.  149,  501;  8  Cal. 
187:  13  Cal.  420:  16  CaL  461;  17  CaL  237;  under  this  section,  15  Cal.  371; 
20  CaL  150;  21  Cal.  583;  30  CaL  484. 

Executors,  etc.— joinder  of,  see  sees.  1452, 1561  et  seq,;  20  CaL  620;  21 
Cal.  202;  45  Cal.  631. 

Replevin— by  tenant  in  conunon,  see  replevin,  sec.  426n. 
Connected  interest— 24  Cal.  177. 
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§  382.  Of  the  parties  to  the  action,  those  who  are  united 
in  interest  must  be  joined  as  plaintiffs  or  defendants  ;  but 
if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  being  stated  in  the  complaint ;  and 
when  the  question  is  one  of  a  common  or  general  interest, 
of  many  persons,  or  when  the  parties  are  numerous,  and 
it  is  impracticable  to  bring  them  all  before  the  court,  one 
or  more  may  sue  or  defend  for  the  benefit  of  all. 

Generally— see  16  Cal.  145;  27  Cal.  50;  44  Cal.  392. 

AU  parties  InterestedHoinin?*  26  Gal.  360;  31  Cal.  427;  52  CaL  466; 
S3  Cal.  38. 

Refusal  tb  join  as  plainti£^-6  Cal.  506;  18  Cal.  322. 

Common  or  general  interest— 1  Cal.  55;  7  Cal.  330;  21  Cal.  632. 

Parties,  nnmerons— joinder  impracticable,  1  Cal.  68;  14  Cal.  540. 

Joinder— errors  as  to,  sec.  430n. 

§  383.  Persons  severally  liable  upon  the  same  obliga* 
tion  or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included 
in  the  same  action,  at  the  option  of  the  plaintiff. 

Bee  sees.  414, 578, 579;  6  Cal.  176;  25  Cal.  520;  29  Cal.  429;  48  CaL  234. 

§  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may 
jointly  or  severally  commence  or  defend  any  civil  action 
or  proceeding  for  the  enforcement  or  protection  of  the 
lights  of  such  party. 

Oo-olaimants— unltlntf  as  plalntifEs,  sec.  381. 

BlUning  claim— error  as  to  joinder  of  tenanttr  in  common,  52  Cal.  263. 

§  385.  An  action  or  proceeding  does  not  abate  by  the 
death  or  any  disability  of  a  party,  or  by  the  transfer  of 
any  Interest  therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the 
name  of  the  original  partv,  or  the  court  mav  allow  the 
person  to  w]u>m  the  transfer  is  made  to  be  substituted  in 
the  action  or  proceeding.    [In  effect  July  1st,  1874.] 

Construction  of  section— 51  Cal.  153. 

Sabstitation— of  representatives  or  successors,  5  Cal.  281 ;  20  Cal.  68; 
29  CaL  350;  31  Cal.  333;  32  Cal.  493;  49  Cal.  347:  53  Cal.  3:  £x  parte  Tin- 
knm.  Feb.  24th,  1880;  Jordan  v.  Hubert,  Marett  4tl],  1880. 

Death— suggestion  of,  13  Cal.  901;  21  CaL  449;  Jndson  v.  Love,  35  Cal. 
463;  40  Cal.  sS;  44  CaL  284;  45  Cal.  337. 

Cons  Civ.  Pboc.— l». 
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Appeal— effect  of  deatb  or  cUsabiUty  on,  sec.  03o,  aad  sec.  129  Supreme 
Ct.  rale  14. 
Attachment— death  dissolves,  29  Cal.  367;  47  Cal.  622;  50  CaL  365. 

Transfer  of  interest— sec.  740;  29  Gal.  446;  30  CaL  467;  34  CaL  90;  37 
Cal.  388;  46  Gal.  575;  49  Gal.  203, 347 ;  Walker  v.  Felt,  March  22nd,  1^. 

Snrvival— of  cause  of  action:  l^ectment,  50  CaL  655. 

§  386.  A  defendant  a|[;ainst  whom  an  action  is  i>ending 
upon  a  contract,  or  for  sp^ecific  i>ersonal  property,  may,  at 
any  time  before  answer,  npon  affidavit  that  a  person  not 
a  party  to  the  action  rnake^  against  him,  and  without  any 
collusion  with  him,  a  demakd  upon  the  same  contract,  or 
for  the  same  property,  upon  notice  to  such  person  and  the 
adverse  party,  apply  to  the  dourt  for  an  order  to  substi- 
tute such  person  in  his  plac\  and  discharge  him  from 
liability  to  either  party,  on  his  depositing  m  court  the 
amount  claimed  on  the  contrajij;,  or  delivering  the  prop- 
erty, or  its  value,  to  such  person  fs  the  court  may  direct; 
and  the  court  may,  in  its  oiscretiaii,  make  the  order. 

Interpleader— 6  Cal.  592. 

§  387.  Any  person  may,  before  the  trial,  intervene  in 
an  action  or  proceeding,  who  has  an  interest  in  the  matter 
in  litigation,  in  the  success  of  either  of  the  parties,  or  an 
interest  against  both.  An  intervention  takes  place  when 
a  third  person  is  permitted  to  become  a  party  to  an  action 
or  proceeding  between  other  persons,  either  by  joining 
the  plaintiff  in  claiming  what  is  sought  by  the  complaint, 
or  by  uniting  with  the  defendant  in  resisting  the  claims 
of  the  plaintiff,  or  bv  demanding  anything  adversely  to 
both  the  plaintiff  and  the  defendant,  and  is  made  by  com- 
plaint, setting  forth  the  grounds  upon  which  the  interven- 
tion rests,  filed  by  leave  of  the  court  and  served  upon  the 
parties  to  the  action  or  proceeding  who  have  not  appeared, 
and  upon  the  attorneys  of  the  parties  who  have  appeared, 
who  may  answer  or  demur  to  it  as  if  it  were  an  original 
complaint.    [In  effect  July  1st,  1874.] 

Intenrention— 5Cal.28l,504:  6  Cal.  256.  376;  7  Cal.  35:  8  CaL  570:  10 
CaL  227, 296:  13  CaL  62;  14  Cal.  165:  18  Cal.  378;  21  Cal.  280,  441;  28  Gal. 
143, 393;  29  Cal.  150, 673:  37  Cal.  5aS:  38  Cal.  608;  43  CaL  161;  44  CaL  161; 
47  Gal.  608;  61  CaL  559, 629;  52  CaL  509;  53  Gal.  3, 742. 

Eminent  domain— intervention  in,  sec.  1246. 

Oomplaint— irenerally,  see  sec.  426,  and  notes. 

Demnrrer— sec.  430. 

Answer— sec.  437. 

§  388w  When  two  or  more  persons,  associated  in  any 
business,  transact  such  business  under  a  common  name, 
whether  it  comprise  the  names  of  such  persons  or  not, 
the  asaociatea  may  be  sued  by  such  common  name,  the 
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summons  in  such  cases  being  served  on  one  or  more  of  the 
associates;  and  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates,  in  the  same  manner  as 
if  all  had  been  named  defendants,  and  had  been  sued  upon 
their  joint  liability.        • 

Bnsiness  associates— common  mune,  sec.  414;  8  GsL  247;  5  Cal.  246; 
10  Cal.  445;  22  Cal.  35(>;  30  Cal.  204;  39  Cal.  93.  See  also,  Miurtin  v.  Bis- 
lug,  2  Pac.  Coast  Law  J.  56. 

Mining  companf— Welsh  v.  Kirkpatrick,  30  Cal.  203. 

§  389.  The  court  may  determine  any  controversy  be- 
tween parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights;  but 
when  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court 
must  then  order  them  to  be  brought  in.  And  when,  in  an 
action  for  the  recovery  of  real  or  personal  property,  a  per- 
son not  a  party  to  the  action,  but  Laving  an  interest  in  the 
subject  thereof,  makes  application  to  the  court  to  be  made 
a  party,  it  may  order  him  to  be  brought  in,  by  the  proper 
amendment. 

Fresh  partiea— bringing  In,  5  Cal.  114, 281;  9  Cal.  96, 697;  12  Cal.  213; 
22  Cal.  200;  27'CaL  329:  30  Cal.  490;  38  Cal.  514;  44  Cal.  392;  Sherman  v. 
KeCarthy,  ^arch  3rd,  18S0. 

All  parties  interested— shonld  be  brought  in,  53  Cal.  38.  Also,  see 
sec.  382  ». 

Joining  landlord— sec.  379. 

Partjr,  adding  and  amending  name  of-sec.  473}  1  Cal.  192;  3  GaL 
2»;  7  CiO.  587;  9  Cal.  56;  49  Cal.  270. 


^fo  .^   ^^ 
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TITLE  iV.. 

Of  the  Place  of  Trial  of  Civil  Actions. 

S  392.  Certain  actions  to  be  tried  wliere  tbe  subject  or  some  part  tbere- 
of  is  situated. 

§  303.  Otber  actions,  where  the  cause  or  som&part  thereof  arose. 

S  3 :4.  Place  of  trial  of  actions  aj^lnst  counties. 

I  3f)5.  Other  actions  according  to  the  residence  of  the  parties. 

I  396.  Action  may  be  tried  in  any  county,  unless  the  defendant  de- 
maud  a  trial  in  the  proper  county. 

§  397.  Place  of  trial  may  be  changed  in  certain  cases. 

I  398.  When  Judge  is  disqualified,  cause  to  be  transferred. 

S  399.  Papers  to  be  transmitted.    Costs,  etc.   Jurisdiction,  etc. 

S  400.  Proceedings  after  judgment  in  certain  cases  transferred. 

§  392.  Actions  for  tbe  following  causes  must  be  tried 
in  the  county  in  which  the  subject  of  the  action,  or  some 
part  thereof  is  situated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial,  as  provided  in  this  Code: 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

2.  For  the  partition  of  real  property; 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on 
real  property.  Where  the  real  property  is  situated  partly 
in  one  county  and  partly  in  another,  the  plaintiff  may 
select  either  of  the  counties,  and  the  county  so  selected 
is  the  proper  county  for  the  trial  of  such  action.  [In 
effect  March  2nd,  1876.] 

Oommencement— of  actions  as  to  real  estate,  see  sec.  78. 

Local  action— in  general,  5  Cal.  461;  9  Cal.  642;  13  Cal.  321;  15Cal. 
220;  16  Cal.  432;  51  Cal.  sm. 

Two  counties-O'NeU  v.  O'NeU,  Feb.  20th,  1880. 

*  Riot— Injuries  by,  see  Political  Code,  sec.  4453. 

Partition— generally,  sec.  752  et  seq, 

Foreclosore— sec.  726. 

VENT7E  OENBRAIiLY. 
Action— as  to  real  estate,  where  commenced,  sec.  392fl. 
Bias— of  judge,  sec.  397n,  and  subd.  4. 

Change  of— affidavit  for,  demand  for,  motion  for,  396n;  groimdsof, 
sec.  337  and  notes;  generally,  see  same. 
Oonyenience— of  witnesses,  sec.  397n,  and  subd.  3. 
OonntieB— actions  against  or  between,  sec.  394. 
Impartial  trial— no,  sec.  397n,  and  subd.  2. 
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Local  actions— sec.  392n,  sec.  393. 

Officer— action  against,  sec.  393,  subcl  2. 

Penalty— or  forfeiture,  statutory,  sec.  393,  suM.  1. 

Real  property— actions  concerning,  sec.  392. 

Beaidence— of  defendants,  sec.  895. 

t^ransfer— of  case,  sees.  39&-400. 

Transitonr  actions— sec.  395. 

Two  counties— sec.  392n;  sec.  393,  subd.  1.  ^ 

Wrong  county— sec.  396;  397,  subd  1. 

§  393.  Actions  for  the  following  causes  must  be  tried 
in  the  county  where  the  cause,  or  some  part  thereof,  arose, 
subject  to  the  like  power  of  the  court  to  change  the  place 
of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
by  statute;  except  that,  when  it  is  imposed  for  an  offense 
commitfed  on  a  lake,  river,  or  other  stream  of  water,  sit- 
uated in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river,  or  stream, 
and  opposite  to  tlie  place  where  the  offense  was  commit- 
ted; 

2.  Against  a  public  officer,  or  person  especially  ap- 
pointed to  execute  his  duties,  for  an  act  done  by  him  in 
virtue  of  his  office,  or  against  a  person  who,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
such  officer. 

Act  done  by  public  officer— 9  Gal.  420. 
Local  action,  generally— sec.  392n. 

§  394.  Actions  agaipst  counties  may  be  commenced, 

and  tried  in  any  count^  in  the  judicial  district  in  which 

-  such  county  is  situated,  vi^less  such  actions  are  between 

counties,  in  which  case  thW  may  be  commenced  and  tried 

in  any  county  not  a  party  \hereto. 

§  395.  In  all  other  cases,  the  a<:tion  must  Ibe  tried  in 
the  county  in  which  the  defendants,  or  some  of  them,  re- 
side at  the  commencement  of  the  action;  or,  if  none  of 
the  defendants  reside  in  the  State,  or,  if  residing  in  this 
State,  and  the  county  in  which  they  reside  is  unknown  to 
the  plaintiff,  the  same  may  be  tried  in  an^  county  which 
the  plaintiff  may  designate  in  his  complaint;  and  if  the 
defendant  is  about  to  depart  from  the  State,  such  action 
may  he  tried  in  any  county  where  either  of  the  parties  re- 
side, or  service  is  had ;  subject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial  as  provided  in  this 
Code. 

Oonnty  where  defendants  reside— 15  Cal.  418. 

BMidence  of  corporation— 22  Cal.  537. 
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§  396.  If  the  county  in  which  the  action  is  commenced 
is  not  the  proper  county  for  the  trial  thereof,  the  action 
may,  notwithstanding,  be  tried  therein,  unless  the  de- 
fendant, at  the  time  he  appears  and  answers  or  demurs, 
files  an  affidavit  of  merits,  and  demands,  in  writing,  that 
the  trial  be  had  in  the  proper  county. 

Motion— time  of  makinff,  3  CaL  438:  5  Cal.  117:  9  Cal.  643:  28  CaL  246; 
38CaL660. 

Affidavit  of  merits— Johnsoa  v.  Hyman,  Jan.  Term,  1875,  not  re- 
ported. 

•Demand— does  not  mean  notice  of  moticHi,  Estrada  v.  Orena,  March 
23rd,  1880. 

§  397.  The  court  may,  on  motion,  change  the  place  of 
trial  in  the  following  cases : 

1.  When  the  county  designated  in  the  complaint  is  not. 
the  proper  coimty ; 

2.  When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein; 

3.  When  the  convenience  of  witnesses,  and  the  ends  of 
justice  would  be  promoted  by  the  change ; 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

Change  of  venne— generally,  9  CaL  607,642;  15  Gal.  418;  22  CaL  127; 
28  CaL  245;  32  Cal.  208;  37  Cal.  190;  46  Cal.  248. 
Appeal— from  order  as  to  change  of  venue,  sec.  939,  subd.  3. 
Not  the  proper  county— 13  Cal.  321;  22  CaL  637;  47  Cal.  192. 

Impartial  trial— unlikely,  3  Cal.  410;  6  Cal.  555;  23  CaL  378;  46  CaL 
248. 

Convenience  of  witnesses— 15  CaL  418;  47  Cal.  192i  48  CaL  460;  49 
Cal.  454. 

Bias  of  judge-sees.  1431, 1432;  12  CaL  600;  23  Cal.  168, 592;  24  CaL  31, 
75;  63Cal.25L 

398.  If  an  action  or  proceeding  is  commenced  or  pend- 
ing in  a  court,  and  the  jud^e  or  jastlce  thereof  is  disquali- 
fied  from  acting  as  such,  c^  if  for  any  cause  the  court 
orders  the  place  of  trial  to  do  changed,  it  must  be  trans- 
ferred for  trial  to  a  court  thd  parties  may  agree  upon  by 
stipulation  in  writing,  or  maoe  in  open  court,  and  entered 
in  the  minutes;  or,  if  they  dot  not  so  agree,  then  to  the 
nearest  court  where  the  like  objection  or  cause  for  mak- 
ing the  order  does  not  exist,  as  v>llows: 

1.  If  in  the  District  Court,  to  apother  District  Court; 

2.  If  in  a  County  Court,  to  some  other  County  Court; 

3.  If  in  the  Probate  Court,  to  sodie  other  Probate  Court; 

4.  If  in  a  Justice's  Court,  to  another  Justice's  Court  in 
the  same  county. 

Superseded  courts— flee.  76fi. 
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§  399.  When  an  order  is  made  transferring  an  action  or 
proceeding  for  trial,  the  clerk  of  the  court,  or  justice  of  the 
peace,  must  transmit  the  pleadings  and  paj)ers  therein  to 
the  clerk  or  justice  of  the  court  to  which  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  filing  the  papers  anew, 
must  he  paid  by  the  party  at  whose  instance  the  order 
was  made.  The  court  to  which  an  action  or  proceeding  is 
transferred  has  and  exercises  over  the  same  toe  like  juris- 
diction as  if  it  had  been  originally  commenced  therein. 

§  400.  When  an  action  or  proceeding  affecting  the 
title  to  or  possession  of  real  estate  has  been  brought  in  or 
transferred  to  any  court  of  a  county  other  than  the  county 
in  which  the  real  estate,  or  some  portion  of  it,  is  situated, 
the  clerk  of  such  court  must,  after  final  judgment  there- 
in, certify  nnder  his  seal  of  office,  and 'transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate 
affected  by  the  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file|»docket,  and  record 
the  judgment  in  the  record  of  the  court,  briefly  designat- 
ing it  as  a  judgment  transferred  from court  (naming 

the  proper  court). 
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TITLE  V. 

Of   the    Manner    of    Commencing  Civil 

Actions. 

S  405.  Actions,  how  commenced. 

I  i06.  Complamt,  how  Indorsed.  When  summons  may  be  l8sued«  and 
how  waived. 

S  407.  Summons,  how  issued,  directed,  and  what  to  contain. 

I  408.  Alias  summons. 

I  409.  Notice  of  the  pendency  of  an  action  affecting  the  title  to  real 
property. 

S  410.  Sunmions,  how  served  and  returned. 

1  411.  Summons,  how  served. 

S  412.  Publication  when  defend£uit  is  absent  from  the  State,  con- 
cealed, or  a  foreign  corporation  having  no  agent,  etc. 

I  413.  Manner  of  publication  and  appointment  of  attorney. 

I  414.  Proceedings  where  there  9ie  several  defendants,  and  part  only 
are  served. 

I  415.  Proof  of  service,  how  made. 

S  416.  When  Jurisdiction  of  action  acquired. 

§  405.    Civil  actions  in  the  courts  of  this  State  are 

commenced  by  filing  a  complaint.     [In  effect  July  Ist, 

1874. 

Oommencement— generally,  4  Cal.  280;  lOCal.374;  21  Gal.  351;  2SiCaL 
238;  34  CaL  165.  Deinand  before,  pleading,  sec.  426n.  Pendency  of  ac- 
tion from.  sec.  1049. 

Issuance  of  summons— embraced  before  Amdt.  1874, 18  Cal.  639;  19 
CaL  577.   Compare  as  to  Limitations,  sec.  350  and  note. 

§  406.  The  clerk  must  indorse  on  the  complaint  the 
day,  month,  and  year  that  it  is  filed;  and  at  any  time 
within  one  year  thereafter,  the  plaintiff  may  have  a  sum- 
mons Issuea;  and  if  the  action  be  brought  against  two  or 
more  defendants,  who  reside  in  different  counties,  may 
have  a  summons  issued  for  each  of  such  cdlmties  at  the 
same  time.  But  at  any  time  within  the  year  after  the 
complaint  is  filed,  the  defendant  may,  in  writing,  or  by 
appearing  and  answering  or  demurring,  waive  the  issuing 
of  summons;  or,  if  the  action  be  brought  upon  a  joint 
contract  of  two  or  more  defendants,  anaone  of  them  has 
appeared  within  the  year,  'the  other  or  others  may  be 
served  or  appear  after  the  year,  at  any  time  before  trial. 
[In  effect  July  1st,  1874.] 

One  year— mandatory,  53  Cal.  245;  no  definite  period  before  Amdt. 
1860, 35  Cal.  300. 
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Delay— as  to  issuance  of  summons,  35  Gal.  296;  as  to  senrice  of  sum* 
moDS,  see  sec.  410».   Want  of  prosecution,  generally,  sec.  594n. 

Summons— issuance  of,  generally.  34  Gal.  166;  36  Gal.  585.  Waiver  of 
issuance,  4  Gal.  281.  See  ADKlsSioir,  sec.  415;  APPEARAifCB,  sec. 
1014;  GoirSENT,  sec.  283n. 

Clerk's  indoraement—as  to  ministerial  officers  generally,  see  sec. 
282». 

Libel  and  slander  suits— Security  for  beginning,  see  Stats.  1871-73, 
p.  533. 

Appearance— sees.  476, 1014. 

Alias  summons— sec.  408. 

Residence  of  defendants— in  different  counties,  see  sec.  78  as  to 
Pbogess. 

Joint  contract— see  sec.  414. 

SUMMONS  GENERALLY. 

Alias— sec.  408. 

Amendment  of— sec.  473». 

Commencement  of  action— not  element  of,  sec.  iOte. 

Contents  of— sec.  407n. 

Defendants— see  Several  DBFEimANTS. 

Delay— sec.  410n. 

Issuance  of—sees.  405»,  406  and  note. 

Jurisdiction— by  service,  sec.  416  and  note. 

Libel  and  slander— security  for  suit,  sec.  406n. 

Lis  pendens— sec.  409. 

Person— authorized  to  serve,  sec.  410  and  note. 

Publication- service  by,  sees.  412, 413,  and  notes. 

"Proof  of  service— sees.  410, 415,.  and  notes. 

Service  of— proof ,  supra;  by  publication,  supra:  mode  of,  sec.  411 
uid  notes;  also  sec.  410,  Gopt  Gomplaivt,  note;  by  whom  made,  see 
PsBSOir,  supra;  setting  aside,  416n. 

Several  defendants— part  served,  sec.  414  and  note;  extra  time  for 
service,  sec.  406. 

^  407.  The  summons  must  be  directed  to  the  defendant, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the 
court,  and  must  contain : 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  com- 
plaint is  filed ; 

2.  A  statement  of  the  nature  of  the  action  in  general 
terms; 

3.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  the  county  in  which  the  action  is  brought;  within 
thirty  days,  if  served  elsewhere ; 

4.  In  an  action  arising  on  contract,  for  the  recovery  of 
'money  or  damages  only,  a  notice  that  unless  the  defend- 
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ant  so  appears  and  answers,  the  plaintiff  will  take  judg- 
ment for  the  sum  demanded  in  the  complaint  (stating  it) ; 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  in  the  complaint.  The  name  of 
the  plaintiff's  attorney  must  be  indorsed  on  the  summons. 
[In  effect  March  26th,  1880.] 

Process— generally,  see  see.  78».  * 

Style  of  process— Const.  Cal.  art.  6,  sec.  20;  Political  Ck>de,  sec.  30. 

Title  of  conrt-^  Cal.  192. 

Oontents  of  summons— Subi).  1,  Parties,  44  Cal.  630.  Sttbd.  2.  Char- 
acter of  action,  28  Cal.  151;  41  Cal.  314;  52  Cal.  678.  STTBD.  3,  Time  to 
appear,  1  Cal.  416 ;  5  Cal.  62, 466;  and  particularly  see  44  Cal.  859.  Subd. 
4,  Notice  for  money  default,  2  Cal.  241.  Subd.  5,  Notice  of  application 
for  relief  demanded,  8  Cal.  619;  63  CsO.  253;  generally,  2  CaL  193;  7  Cal. 
684;  18  Cal.  420. 

Abbreviations,  etc'.— sec.  186. 

Amendments— sec.  473. 

§  408.  If  the  summons  is  returned  without  being 
served  on  any  or  all  of  the  defendants,  or  if  it  has  been 
lost,  the  clerk,  upon  the  demand  of  the  plaintiff,  noay 
issue  an  alias  summons,  in  the  same  form  as  the  original. 
[In  effect  February  15th,  1876.] 

Alias  summons— not  too  late,  48  Cal.  464;  and  for  delay  as  to  sum- 
mons, generally,  see  sec.  410n;  when  unnecessary,  40  Cal.  672. 

§  409.  In  an  action  affecting  the  title  or  the  right  of 
possession  of  real  property,  the  plaintiff,  at  the  time  of 
filing  the  complaint,  and  the  defendant,  at  the  time  of 
filing  his  answer,  when  affirmative  relief  is  claimed  in 
such  answer,  or  at  any  time  afterward,  may  record  in 
the  office  of  the  recorder  of  the  county  in  which  the 
property  is  situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  and  the  object  of  the 
action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.  From  the  time  of  filing 
such  notice  for  record  only  shall  a  purchaser*  or  incum- 
brancer of  the  property  affected  thereby  be  deemed  to 
have  constructive  notice  of  the  pendency  of  the  action, 
and  only  of  its  pendency  against  parties  designated  by 
their  real  names.    [In  effect  July  1st,  1874.] 

Lis  pendens— 13  Cal.  307, 691;  15  Cal.  263;  17  Cal.  149;  18  Cal.  102,  205; 
21  Cal.  107:  22  Cal.  200:  23  Cal.  38, 355, 409:  24 Cal.  427:  27  Cal.  60;  28  Gal- 
194;  34  Cal.  611;  36  Cal.  390;  43  CaL  253, 643;  61  Cal.  478. 

AUenation-<-by  person  in  possession,  sec.  747. 
Partition— recording  notice  of  suit,  sec.  755. 

§  410.  The  summons  may  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or  by  any  other 
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person,  oyer  the  age  of  eighteen,  not  a  party  to  the  action. 
A  copy  of  the  complaint  must  be  served  with  the  sum- 
mons, unless  two  or  more  defendants  are  residents  of  the 
same  county,  in  which  case  a  copy  of  the  complaint  need 
only  be  served  upon  one  of  such  defendants.  When  the 
summons  is  served  by  the  sheriff,  it  must  be  returned, 
with  his  certificate  of  its  service,  and  of  the  service  of  any 
copy  of  the  complaint,  where  such  copy  is  served,  to  the 
office  of  the  plerk  from  which  it  issued.  When  it  is  served 
by  any  other  person,  it  must  be  returned  to  the  same  place, 
with  an  affidavit  of  such  person  of  its  service,  and  of  the 
service  of  a  copy  of  the  complaint,  where  such  copy  is 
served.    [In  effect  July  1st,  1874.] 

Service  of  sammons— manner  of,  sec.  411  mid  notes. 

Proof  of  service— 4ec.  415. 

Copy  of  complaint— essential,  II  Gal.  372;  28  Cal.  153;  35  GaL  279;  41 
Gal.  314.  Certified,  formerly  bad  to  be,  51  GsO.  615.  Single,  when  suf- 
ficient, 63  Cal.  787. 

Who  may  serve— sherifE  's  deputy,  not  as  such,  5  Cal.  449.  Any  out- 
side person,  31  Cal.  240.  Who  could  serve  formerly,  34  Cal.  881.  Id 
Justices'  Courts,  sec.  849. 

Sheriff's  return— sec.  415,  subd.  1,  note. 

Affidavit— sec.  415i». 

Setting  aside  service— sec.  414». 

Service  after  return— 40  Cal.  572. 

Delay— in  serving  summons,  29  Cal.  238;  36  Gal.  585;  39  Gsd.  450;  45 
CaL  49;  47  Cal.  614;  48  Gal.  464;  in  Issuing  summons,  sec.  406»;  in  pros- 
ccation.  generally,  sec.  594». 

§  411.  The  summons  must  be  served  by  delivering  a 
copy  thereof,  as  follows: 

1.  If  the  suit  is  against  a  corporation  formed  under  the 
laws  of  this  State,  to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  thereof; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association,  doing  busi- 
ness and  having  a  managmgor  business  agent,  cashier,  or 
secretary  withm  this  ^ate,  to  such  agent,  cashier,  or 
secretary; 

3.  If  against  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  State,  to  sucl\  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or,  if  there  be 
none  within  this  State,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed ; 

1  If  against  a  person  residing  within  this  State,  who 
pas  been  judicially  declared  to  De  of  unsound  mind,  or 
uicapable  of  conducting  his  own  affairs,  and  for  whom  a 
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gnardian  has  been  appointed,  to  sach  person  and  also  i 
lis  guardian; 

5.  If  a^inst  a  county,  city  or  town,  to  the  president  < 
the  board  of  supervisors,  president  of  the  council,  i 
trustees,  or  other  head  of  the  legislative  departmei 
thereof; 

6.  In  all  other  cases,  to  the  defendant  personally.     [1 

effect  July  Ist,  1874.] 

Mode  of  service— statute  the  guide,  U  GaI.  372;  48  Cal.  385;  on  sh€ 
Iff,  Political  Code,  sees.  4190-4192;  by  telegraph,  sec.  1017;  generally 
Cal.  616;  42  Cal.  484. 

SUBDIVISIONS  1, 2.  Oorporations— 6  Cal.  185;  10  Cal.  342, 444 ;  41  Ci 
616.   Association— business,  sec.  388  and  notes. 

Subdivision  3.  Minor— father  suing,  before  Code,  51  Cal.  fil 
guardian  of,  sec.  372. 

Subdivision  4.  Insane  or  incompetent  person— guardian  i 
sec.  372;  where  no  guardian,  53  Cal.  737. 

SUBDIVISION  5.  Oonnties  as  parties— see  Bbax  Pabt'7  in  IS 
TBBBST,sec.367n. 

SUBDIVISION  6.  Personal  service— mode  of,  16  CaL  886;  on  attfli 
ney-in-f  act,  45  Cal.  455.  ' 

§  412.  Where  the  person  on  whom  the  serWce  is  to  li 
made  resides  out  of  the  State,  or  has  departed  from  tb 
State,  or  cannot,  after  due  diligence,  be  found  within  th 
State,  or  conceals  himself  to  avoid  the  service  of  sun 
mons,  or  is  a  foreign  corpoi'ation,  having  no  managing  c 
business  agent,  cashier,  or  secretary  within  the  State,  an 
the  fact  appears  by  affidavit  to  the  satisfaction  of  th 
court  or  a  judge  thereof,  and  it  also  appears  by  such  afi 
davit,  or  by  the  verified  complaint  on  file,  that  a  cause  c 
action  exists  against  the  defendant  in  respect  to  whoi 
the  service  is  to  be  made,  or  that  he  is  a  necessary  c 
proper  party  to  the  action,  such  court  or  judge  may  mak 
an  order  that  the  service  be  made  by  the  publication  Q 
the  summons.    [In  effect  March  26th,  1880.] 

Section  generally— 4  Cal.  304;  6  Cal.  201;  8  Cal.  449;  12  Gal.  663;  i 
Cal.  641;  47  Cal.  144. 

SER^IOB  BY  PUBLIOATIOW. 

Affidavit— for,  12  Cal.  285;  23  Cal.  85;  26  CaL  149;  30  Cal.  611;  31  Gli 
342;  47  Cal.  144;  50  Cal.  498. 

Order— for,  sec.  413;  cannot  direct  issuance  of  summons,  20  Cal.  81. 
Supplemental  complaint-27  Cal.  300. 
Fictitious  person— against,  45  Cal.  689. 
Justice's  Oonrt— expressly  api^ed  to,  sec.  849. 
Jurisdiction— see  sec.  33n. 

Non-resident— against,  personal  Judgment  on,  53  Cal.  635. 
Oonsfitutionality— 9  Cal.  Ill;  39  CaL  439;  44  CaL  359.    But  see  Be: 
Cher  V.  Chambers, 53  Cal.  635. 
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Dixoct  attack— strict  cimstrnction  on,  12  Cal.  100;  47  Gal.  145. 

Collateral  attack— favorable  constractlon  as  to  Saperior  Conrts,  33 
Cal.  530;  Hahn  v.  KeUy,  34  CaL  391 ;  37  GaL  458:  44  GaL  359;  49  Gal.  374. 
and  see  iNTXNDMSifTS,  sec.  53n.    Strict  construction,  27  Cal.  300;  31 

?H.U2;  50  Gal.  502;  Belcher  v.  Gbambers,  53  Cal.  635,  overmUng  Hahn 
KeUy,  supra. 

§  413.  The  order  must  direct  the  publication  to  be 
;  jDade  in  a  newspaper,  to  be  designated,  as  most  likely  to 
■  ^ve  notice  to  the  person  to  be  served,  and  for  such  length 
fit  time  as  may  be  deemed  reasonable,  at  least  once  a 
week;  but  publication  against  a  defendant  residing  out  of 
the  State,  or  absent  therefrom,  must  not  be  less  than  two 
months.  In  case  of  publication,  where  the  residence  of  a 
non-resident  or  absent  defendant  is  known,  the  court  or 
judge  must  direct  a  copy  of  the  summons  and  complaint 
to  be  forthwith  deposited  in  the  post-office,  directed  to 
the  person  to  be  served,  at  his  place  of  residence.  When 
publication  is  ordered,  personal  service  of  a  copy  of  the 
snminons  and  complaint  out  of  the  State  is  equivalent  to 
publication  and  deposit  in  the  post-office,  and  in  either 
case  the  service  of  the  summons  is  complete  at  the  expira- 
tion of  the  time  prescribed  by  the  order  for  publication, 
pn  effect  July  1st,  1874.] 

i    Section  generally-^  Gal.  465;  9  Gal.  107,616;  26  CaL  149;  45  Gal.  30; 
lapplicat^e  to  Justice's  Court,  sec.  849. 
\    Designated  newspaper— 23  Cal.  85. 
I    Period  of  publication— 12  Gal.  100;  31  Gal.  173;  32  Gal.  347. 
'   Pablication'on  Sundays— 32  Cal.  347. 
:,  Proof  of  publication— sec.  415,  subd.  3». 

'    Completion  of  publication— time  to  £uiswer  after,  5  Gal.  465;  judg- 
ment by  default,  sec.  585,  subd.  3.    * 

§  414.  When  the  action  is  against  two  or  more  defend- 
ants, jointly*  or  severally  liable  on  a  contract,  and  the 
i  summons  is -served  on  one  or  more  but  not  on  all  of  them, 
the  plaintiff  may  proceed  against  the  defendants  served  in 
the  same  manner  as  if  they  were  the  only  defendants. 

Skection  generally— see  sees.  579,  989;  also,  sees.  383, 388,  and  3  Cal. 
467, 6  Cal.  176, 607;  7  Cal.  443;  12  Cal.  351 :  13  Gal.  558;  17  Cal.  564;  18  Cal. 
109,  402 ;  29  Gal.  429 ;  30  Cal.  534 ;  35  Cal.  602 ;  39  Cal.  93. 

Joint  defendants— one  served,  10  Cal.  511 ;  Tay  v.  Hawley,  39  Cal.  93; 
KeUy  V.  Bandlnl,  50  Gal.  530;  as  to  -partners,  see  sec.  388;  2  Gal.  89;  51 
Cal.  184. 

§  415.  Proof  of  the  service  of  summons  and  complaint 
tDust  "Be  as  follows : 
I     1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 
^  3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
Code  Giv.  Pboc— 18. 
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his  foreman  or  principal  clerk,  showing  the  same;  and  an 

affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the 

post-office,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant  in  case  of 

service  otherwise  than  by  publication;  the  certificate  or 

affidavit  must  state  the  time  and  place  of  service. 

Return  of  senrice  of  sammoxis— intendments  as  to,  see  sec.  53fi; 
sufficiency  on  collateral  attack,  34  Gal.  391 ;  45  Cal.  455;  51  Ca^  615. 

Subdivision  l.  Sheriff's  certificate -3  Gal.  266;  5  GaL  449;  6  CaL 
85;  23  Gal.  401 ;  45  Gal.  455;  sheriff 's  return,  generally,  sec.683». 

Subdivision  2.  Affidavit— 11  Gal.  372;  28  Gal.  152. 
Subdivision  3.  AfBdavit  of  pnblicatioxi— 23  Cal.  85;  27  Gal.  296;  S3 
Gal.  505;  proof  of  publication,  generally,  sees.  2010, 2011. 

Subdivision  4.  Admission  of  service— 9  Cal.  321:  11  Gal.  307:  35 
Gal.  528.  Time  and  place— 3  Gal.  192;  6  Gal.  295;  28  Cfal.  153.  Setting 
aside  service— 50  Gal.  185.  Section  in  general— 7  Gal.  279;  9  Cal.  616; 
31  Gal.  238;  34  Cal.  403, 612;  37  Cal.  458;  43  CaL  385. 

§  416.  From  the  time  of  the  service  of  the  summons 
and  of  a  copy  of  the  complaint  in  a  civil  action,  where 
service  of  a  copy  of  the  complaint  is  required,  or  of  the 
completion  of  the  publication  when  service  by  publication 
is  ordered,  the  court  is  deemed  to  have  acquired  jurisdic- 
tion of  the  parties,  and  to  have  control  of  all  the  subse- 
quent proceedings.  The  voluntary  appearance  of  a  de- 
fendant is  equivalent  to  personal  service  of  the  summons 
and  copy  of  the  complaint  upon  him.  [In  effect  July  1st, 
1874.] 

An  act  concerning  service  of  summons  upon  absent  de- 
fendants by  publication,  approved  March  15th,  1872,  is  re- 
pealed.   [In  effect  March  20th,  1874.] 

Section  generally— 7  Gal.  62, 584;  30  Gal.  439;  34  CaL  391, 579;  40  Gal« 

640;  41  Gal.  41. 

Admission  of  service— sec.  416. 

Appearance— sec.  1014. 

Waiver  of  summons— sec.  406. 

Jurisdiction— generally,  sec.  33f>;  acquired  how,  Ibid.;  of  the  per* 
son,  Ibid. 


TITLE  VI. 

Of  the  Pleadings  in  CivU 

Chap.  I.    The  pleadings  in  general. 
n.    The  complaint. 
m.    Demurrer  to  the  complaint. 
rv.    The  answer. 
V.    Demurrer  to  answer. 
yi.    Verification  of  pleadings. 
yil.    General  rules  of  pleadins. 
Viii.    Variance— Mistakes  in  pleadings  and  amend- 
ments. 
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CHAPTER  L 

THB  PUBADinrOB  IN  OEZniRAXi. 

S  420.  Beflnltlon  of  pleadings. 

\  421.  This  Code  prescribes  The  form  and  mles  of  pleadings. 

S  422.  What  pleadings  are  allowed. 

§  420.  The  pleadings  are  the  formal  alleeations  by  tbe 
parties  of  their  respective  claims  and  defenses,  for  the 
judgment  of  the  court. 

§  421.  The  forms  of  pleading  in  civil  actions,  and  the 
rules  by  which  the  sumciency  of  the  pleadings  is  to  be 
determined,  are  those  prescribed  in  this  Code. 

One  form  of  actioa-Hsec.  307  and  note. 

Fonns  of  pleading— 10  Cal.  S58;  17  CaL  497.' 

General  mles  of  pleading— sec  452  et  seq. 

Abolition  of  old  systems- 12  Cal.  147;  31  CaL  158. 

CODE  FLEADnra. 

Leading  cases— 10  Cal.  22;  Green  v.  Palmer,  15  Cal.  414;  16  CaL  248; 
82  CaJ.  450;  37  Cal.  250;  Haskell  v.  HaskeU,  March  5th,  1880. 

Forms  adopted— 14  CaL  82;  24  Cal.  463;  and  see  sees.  407, 421. 

Abbreviations  and  numerals— sec.  186. 

Rules— sec.  452  e<  «e2.;  15  CaL  415. 

Liberal  oonstmction— sees.  452, 473, 475. 

Fictions— disapproved,  16  CaL  243;  22  CaL  570. 

Common  counts— see  Indebitatus  Assumpsit,  sec.  426a. 

Ordinary  language— 16  CaL  244. 

Oonciseness— required,  15  Cal.  418;  In  complaint,  sec.  426,  snbd.  2. 

Repetition— forbidden,  15  Cal.  418. 

Facts,  allegation  of— Solely  and  wJiottv,  2  Cal.  86, 256, 468;  8  Cal.  121, 
205, 229;  9  Cal.  615;  10  Cal.  555;  14  Cal.  459:  15  Cal.  414, 415;  30  Cal.  320;  39 
Cal.  539:  42  CaL  475;  43  Cal.  522;  Hi  CaL  616;  50  Cal.  298;  and  see,  as  to 
complaint.  Indebitatus  Assumpsit,  sec.  426n.  Jfcuerial  only,  sec. 
463;  15  Ctd.  416;  19  Cal.  476.  UlHmate.not  probative.  6  Cal.  171;  11  CaL 
166^168;  15  Cal.  417;  16  CaL  244. 577;  22  CaL  566;  23  Cal.  165;  31  CaL  271; 
32  CaL  455;  39  Cal.  317:  47  Cal.  488;  48  Cal.  450;  Harris  v.  HlUegass,  March 
30th,  1880;  Conner  v.  Bludworth,  April  26th,  1880. 

Time-89  CaL "^4;  40  CaL  855;  44  Cal.  2^. 

Law,  oonduaions  of— not  to  be  averred,  12  Cal.  534;  15  CaL  414,415; 
21  CaL  119;  29  CaL  453;  31  Cal.  72. 271:  44  Cal.  264;  46  Cal.  17;  61  Cal. 2M); 
but  see  34  CaL  46: 47  Cal.  488;  and  see  indebitatus  Assumpsit  under 
Complaint  in  Pabtioulajl  Cases,  sec.  426fi. 


f 
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§  422.  The  only  pleadings  allowed  on  the  part  of  the 
plaintiff  are— 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant— 

1.  ^e  demurrer  to  the  complaint; 

2.  The  answer. 
Undor  Fraotioo  ▲ct-49  OftL  ML 


H 
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CHAPTEE  H. 


S  42S.  Complaint,  first  pleading. 

S  426.  Complaint,  wbat  to  contain. 

I  427.  What  causes  of  action  may  be  joined. 

§  425.  The  first  pleading  on  the  part  of  the  plaintiff  is 

the  complaint.. 

§  426.  The  complaint  must  contain — 

1.  The  title  of  the  action,  the  name  of  the  court  and 
county  in  which  the  action  is  brought,  and  the  names  of 
the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 

Oomplaint,  generally-^ee  Cons  PLSADnra,  sec.  421». 

oohtents  of  oomfiiAZnt. 

SuBDrvisioN  1.  Title— defective,  sec.  1046.  Oonrt— see  3  CaLlSS. 
Venne— generally,  sees.  392-4W.  Parties —generally,  sees.  967-380; 
names  of,  sees.  388, 474;  13  Cal.  75;  and  see  44  Cal.  630. 

SUBDivisioir  2.  Facta— how  alleged,  see  Codb  Pi.BAl>nro,  sec 
421n.  Oonciae  and  ordinary  langoage— see  Codb  PLBAnnro,  sec. 
421n. 

SUBDIVISION  3.  Belief— sec.  560n.  Damage*— see  Cokplaxht  nr 
Pasticulab  Casbs,  inftxi,  and  sec.  657,  suhd.  6n.  Oroas-complaint 
— 6ec.  442. 

OOMFLAINT,  IN  PARTIOULAB  OASES. 

Acconnt— Items,  omitting,  sec.  454 ;  stated,  9  CaL  360;  and  see  13  CaL 
427.  Acootinting— sttlt  for,  17  CaL  178;  Quackenbush  v.  Sawyer,  March 
29th,  1880:  in  partnerships,  2  Ctfl.  86:  3  CaL  294;  4  Cal.  320;  6  Cal.  574;  35 
CaL  434;  43  CM,  11 ;  48  Cal.  171:  50  Cal.  77.  Admini8trator-6  Cal.  393:  10 
CaL  559;  12  Cal.  314:  28  Cal.  182;  38  Cal. 21 ;  50  Cal. 456;  see, also, sees. 377, 
1562.  Ajnendment— sec.  47S»;  also  see  sees.  432,  472.  Aaaeasment, 
street— see  Taxes.  Assignee— of  bankrupt,  48  CaL  450;  generally,  see 
AssiGKMsnT,  sec.  368f».  Assumpsit— see  Indebitatus  Assuhpsit, 
and  Contbaot.  Bond— 4  CaL  15;  30  CaL  629;  52  Cal.  504.  Oommon 
counts— see  Indebitatus  Assumpsit.  Oontract— .^rerffi«n<,  sees. 
447-g:  26  Cal.  294, 302;  37  Cal.  253;  38  Cal.  603;  61  CaL  210.  Breach,  30  CaL 
570:  48  Cal.  472;  50  CaL  520;  53  Cal.  461.  Conditions  precedent,  sec.  457;  50 
CaL  350.  ConnderoHon—l^  Cal.  461:  17  Cal.  101:  34  CaL  147.  Fraudi, 
Statute  0^-29  Cal.  599:  43  Cal.  463, 509:  46  Cal.  267:  51  CaL  210.  Jmpliei 
tort  waived,  3  CaL  468;  12  Cal.  90;  18  Cal.  626;  ^  CaL  246;  35  GaL  Ui;  4i 
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Gal.  380, 496.  Money t  for 1 50  Gal.  530.  Performance,  of  conditions  prece- 
dent,  see  that  head;  part,  52  CaL  591 ;  generally.  48  Gal.  472.  Wagering, 
Penal  Code,  sec.  60:  43  Gal.  615.  Oonver8ion--43  Gal.  S6;  50  Gal.  616;  m 
Gal.  SOS;  53  Gal.  713;  Pajme  v.  Elliot,  March  I8th,  1880;  and  see  KS* 
PLEYiN,  and  Tboybb.  Oorporations— sec.  471 ;  5  CaL  300;  9  GaL  456; 
11  Gal.  25S;  37  Gal.360,541.  Damages— averring  generally,  1  Gal. 479;  19 
GaL  28;  22  Gal.  221;  41  Gal.  535;  50  Gal.  280:  extent  of  claim,  see  2  Gal.  256; 
35  CaL  306:  37  Gal.  283:  49  Gal.  627;  and  sec.  580:  special,  where,  1  Cal.  54; 
7  GaL  89:  10  GaL  28;  28  GaL  102;  30  Gal.  97;  34  Gal.  158;  38  GaL  6.90;  41  GaL 
565;  47  CftL  165.  Defect— curing,  sec.  473;  51  Gal.  175.  Demand— attor- 
ney, by,  16  Gal.  77;  averment  of,,  see  form  of  allegation  of;  conver- 
8ion,l  Cal.  160;  11  Gal.  303;  12  Gal.  495;  22  Gal.  164;  ^23  GaL  360:  30  Gal. 
190;  38  GaL  583;  50  Gal.  367:  deed,  25  Gal.  266;  47  GaL  71 :  detention,  un- 
lawful, see  conversion;  ejectment,  16  Gal.  90;  33  CaL  290;  46  CaL  538: 
extent  of.  23  Gal.  370;  form  of  allegation  of,  22  Gal.  251:  33  GaL  509: 
f^mid,  36  CaL  165:  monev  claims,  6  Cal.  29;  7  Cal.  422;  22  Cal.  278;  23  CaL 
69:  personal  property, for;  see  conversion:  promissory  notes,  12  CaL 
479;  22 Cal.  278;  48  Gal.  150;  49  GaL  467;  51  GaL  239:  stockholder,  39  CaL 
320;  sureties,  15  GaL  9;  torts,  see  conversion;  trustees,40CaL614;  ven- 
dor's lien,  50  Gal.  23.  Detaifaer— unlawful,  sec.  1166;  generally,  sees. 
115^1179.  Dlvorce-^l^l  Cal.  543,  and  see  under  note  to  sec.  76  subd.  4. 
Ejectment-sec.  455;  15  GaL  23;  Payne  v.  Treadwell,  16  Cal.  223;  18  CaL 
478:  19  Cal.  113;  24  Cal.  260;  38  Cal.  216:  39  CaL  585;  41  CaL  595;  46  CaL  8; 
47  Gal.  21, 263;  48  Cal.  638;  50  Cal.  258, 603 :  as  to  Dbmaitd,  see  that  head. 
Eminent  domain— 53  Gal.  223.  Equity— see  Bblibf,  sec.  580n ;  50  CaL 
105,202, 422;  and  see  Specitxo  Pebfobhavcb,  Tbust.  Estoppel— 
generally,  sec.  1908».  Ezecntor— see  Adxinistbatob.  Fees— of 
sheriff,  49  Gal.  421.  Forcible  entry— see  DBTAiiirBB,  Uitlawpui.. 
Foreclosore— setting  aside,  49  CaL  676;  action  generally,  sec.  726. 
Fraud— facts  setting  forth,  7  CaL  206;  10  Cal.  411:  21  Gal.  642;  23  Cal.  77; 
27  CaL  163:  30  GaLOOO;  35  Gal.  714;  37  GaL  355;  39  Cal.  123:  50  CaL  202; 
Payne  v.  Elliott,  BCarch  I8th,  1880:  combination  for,  25  Cal.  556.  Goods 
sold— to  wife,  53  Cal.  74;  generally,  see  Indbbitatus  Assumpsit. 
bidebitatas  assumpsit— sufficiency  of  count  In,  10  Cal.  337;  13  CaL  171; 
18  Cal.  330;  WUkhis  v,  Stidger,  22  Cal.  232;  Abadie  v.  CarUlo,  33  CaL  172; 

49  CaL  141;  De  la  Guerra  v.  Newhall,  May  15th,  1880:  generally,  6  GaL 
108;  10  CaL  337;  14  GaL  147;  41  Cal.  19.  Indemnity— offer  of,  28  Cal.  562. 
Injunction— 53  Cal.  416;  preventive  relief,  genendly,580»;  prellminair 
injunction,  sec.  527,  and  generally,  sec.  525  et  seq.   Lijury— 48  CaL  409; 

50  CaL  460;  51  Gsd.  116:  also,  see  Nbgliobitob.  Insurance- fire,  own- 
ffshlp  of  policy,  47  CaL  416.  Intenrention— sec.  387.  Judgment- 
action  on,  sec.  456;  12  CaL  181;  28  CaL  549;  41  Cal.  314;  50  CaL  525;  suit  to 
set  aside,  49  GaL  676:  gold  coin,  allegations  for,  sec.  667.  Landlord— 2 
Cal.  515.  Libel— sec.  460;  4T  Gal.  207.  Malicious  prosecution— 18  CaL 
83;  50  CaL  115.  Mining  stocks— see  cases  under  CoirVBBSioir  and 
Spkcipio  PEBFOBMAiroB.  Mistake— 48  Gal.  276.  Moneyhad  and  re- 
ceived—33  CaL  650.  Negligence— 3  Cal.  109;  48  Cal.  221, 409.  Parties— 
generally,  sec.  367  ^  seq.  Partnership  suits- see  Aocountiito.  Peo- 
ple—by, 25  GaL  242;  and  see  under  Bbai.  Pabtt  ix  Intbbest,  sec. 
367».  Personal  property— taking,  49  GaL  612;  and  see  Tboveb. 
IVomissory  note— 28  Gal.  245;  33  Gal.  569;  35  Gal.  118;  36  GaL  299;  43 
CaL  395:  as  to  Dbmaitd,  see  that  head.  Redeem— suit  to,  50  GaL  549. 
Seferezice— pleading  by,  50  Gal.  298.  Relief— limits  of,  sec.  580  and 
notes.  Replevin— 47  Gal.  5.  Sheriff— against,  see  Fbbs.  Slander- 
sec.  4C0.  Specific  performance--^  Cal.  432;  and  generally,  see  Spb- 
ciPio  Belief,  sec.  580».  Statute— 3  Gal.  236;  9  Gal.  434.  and  see 
Taxes:  pleading,  generally,  sees.  458,  459.  Successorship-49  CaL 
947;  and  generally,  see  sec.  385.   Supplemental  complaint— sec.  464. 
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Taxes— 49  CaL  150. 623;  51  Cal.  217.  Tend«r^-5S  CaL  597.  Tifle— quiet- 
ing. 35  Cal.  30;  38  Cfal.  679;  53  Gal.  395;  and  generally,  see  sees.  738, 1050. 
Tort— joint,  53  Cal.  654.  TreBpa8S-49  Cal.  617;  51CaL  303;  63  Cal.  141. 
TroTer-48  Cal.  152;  49  Cal.  617;  50  Cal.  367, 616:  Payne  v.  Elliott,  Blarcli 
18th,  1880.  T^st— 50  Cal.  107.  Usage  of  trade— sec.  1870,  sabcL  12;  46 
CaL  209.  Vendor's  lien— 8  Cal.  398.  v  erification— sec.  446.  Work  and 
labor-Downing  v.  Graves,  April  Sth,  1880. 

§  427.  Tbe  plaintiif  may  unite  several  causes  of  action 
in  the  same  complaint,  where  they  all  arise  out  of — 

1.  Contracts,  express  or  implied ; 

2.  Claims  to  recover  specific  real  property,  with  or  with- 
out damages  for  the  withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  same ; 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property; 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated;  but  an  action  for  malicious 
arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the 
person. 

Uniting  canses  of  acHon-^Generally—i  Cal.  224;  7  CaL  138;  9  Gal. 
642;  17  Cal.  261;  23  CaL  197;  Wilson  v.  Castro,  31  Cal.  428;  46  Gal.  109;  jB 
Cal.  171.  Stating  separately,  14  Cal.  146,  543;  15  Cal.  151;  18  Cal.  576;  S3 
Cal.  197.  Improper  joinder,  and  objection  to,  sec.  430,  sabd.6:  31  CaL 
428;  50  Cal.  523;  51  Cal.  489;  53  Cal.  250. 

Subdivision  1.  Oontracts— 10  Cal.  233.299;  22  Cal.  457;  24  Gal.  379: 
25  Cal.  266;  28  Cal.  105;  42  Cal.  245;  46  Cal.  270;  48  Cal.  478;  50  Cal.  652. 

SuBDivisioir  2.  Real  property— A  Cal.  291;  5  CaL  225;  14  CaL  25:  15 
Cal.  152. 

SuBDivisiOK  3.  Replevin— generally,  sec.  WBet  seq. 

SUBDIVISION  4.  l^stees— 28  Cal.  6S2. 

SUBDivisioir  5.  Libel  or  slander— pleading,  sec.  460. 

Subdivision  6.  Personal  injuries— 4  Cal.  27. 

SUBDIVISION  7.  Injuries  to  property— 3  CaL  440;  12  CaL  555;  32  CaL 
585, 590 ;  43  Cal.  180. 
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CHAPTEB  in. 

DEMX7RRER  TO  THS  COMFLAIirr. 

S430.  When  defendant  may  demur. 

S  431.  Demnrrer  must  speclfT,  etc.  May  be  taken  to  part.  May  an- 
swer and  demnr  at  same  time. 

S  432.  What  proceedings  are  to  be  had  when  complaint  amended. 

I  433.  Objection  not  appearing  on  complaint,  may  be  taken  by  an- 
swer. 

S  434.  Objections,  when  deemed  waived. 

§  430.  The  defendant  may  demur  to  the  complaint 
within  the  time  required  in  the  summons  to  answer,  when 
it  appears  upon  the  face  thereof,  either— 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the 
samejMurties  for  the  same  cause;  or, 

4.  Ijiat  there  is  a  ^fect  or  misjoinder  of  parties  plaintiff 
or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or,' 

6.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  caus^  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or 

micertain.  

DESCOBBEB  aENEBALLY. 

Offioe-admits  facts,  8  Cal.  397:  19  Gal.  128;  24  Gal.  602;  38  GaL  337;  and 
diotdd  not  state  them,  24  Oal.  239:  to  whole  or  part,  sec.  431 ;  raises  is- 
lae  of  law,  sees.  589, 692. 

Limits— not  too  general,  1  Gal.  448;  4  GaL  330;  10  Gal.  237;  24  Gal.  382: 
28CaL  294:  47  GaL  90, 608;  49  Gal.  560:  erounds,  specifying,  sec.  431 ;  not 
to  prayer,  10  Gal.  299;  28  GaL  228;  38  Gal.  230:  not  for  change  of  venue, 
13  CaL  321 ;  and  see  sec.  396. 

Sustained— when,  SO  Gal.  276, 520, 588;  Hartman  v.  Olvera,  December 
29th,  1879, 4  Fac.  G.  L.  J.  452. 

Service  of— sec.  465. 

Hotioe— of  ruling  on,  tim«  runs  from  service  of,  sec.  476. 

As  appearance— sec.  1014. 

Healing  on— sees.  598, 594. 

Xodgment  oa— sec.  636. 

GROUNDS  OF  DEIAUBBER. 

SUBDrviSlOS  1.  No juri8diGtion-6 GaL 386;  16 GaL 432;  49Cal. 351 ; 
IS  CaL  267,  Baiting  at  any  stage  of  the  proceedings,  see  Non-Waiysb, 
iec.434n> 
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Subdivision  2.  Disability  of  plaintiff— nee  Pabtibs,  sec.  .967  et 
$eq.;  4f)Cal.455. 

SUBDiYisiON  3.  Another  action  pending— generally,  14  Cal.  42;  27 
Cal.  105, 358;  2n  Cal.  314;  32  Cal.  628;  86  Cal.  132;  41  Cal.  62. 

Subdivision  4.   Joinder  of  parties— f^eneraUy,  sees.  378,  381,  382* 
SS3.  414,  578,  579:  estoppel  on  objection  as  to,  4  OaL  197;  40  Cal.  106:' 
waiver  of  objection  as  to,  sec.  434.  ' 

Non-joinder— of  plaintiffs,  sec.  382;  3  CaL  270,  465;  8  Cal.  516,  but 
see  sec.  384;  12  Cal.  126;  21  Cal.  164;  30  Cal.  96:  of  defendants,  8i  Cal,  74; 
11  Cal.  366;  17  Cal.  503;  23  Cal.  245;  30  Cal.  455;  38  Cal.  24;  44  CaL  396;  53 
Cal  ''96 

I^iisjoinder— of  plaintiffs, sees.  378, 381, 382, 434;  6  CaL  471 ;  10  CaL  303, 
347;  21  Cal. 633;  26Cal.337;  29Cal.639;  40Cal.l65:  50CaL459:  of  defend- 
ants, 5  Cal.  313:  30  Cal.  586;  Wilson  v.  Castro,  31  Cal.  426;  44  Cal.  319; 

48  Cal.  234 ;  53  Cal. 665;  "  Debris "  case,  53  Cal.  721 ;  Hooper  v.  Flood,  Feb- 
ruary 28th,  1880. 

Subdivision  5.  Misjoinder  of  causes  of  action— 7  Cal.  133 ;  10  Csl. 
217;  43  Cal.  180:  47  Cal.  87;  50  Cal.  523,  652;  51  CaL  431,  511 ;  52  CaL  2.70; 
Haskell  v.  Haskell,  March  5th,  1880:  generally,  see  sec.  427,  and  notes. 

Subdivision  6.  Insufficiency  of  complaint— 10  Cal.  347,  559;  12 
Cal.  314;  15  Cal.  414;  18  Cal.  75;  19  Cal.  M,  481;  20  Cal.  211;  22  Cal.  457;  26 
Cal.  294;  29  Cal.  45;  Kent  v.  Snyder.  30  Cal.  672:  42  Cal.  279;  47  Cal.  87;' 

49  Cal.  455.  560;  50  Cal.  127, 298:  52  Cal.  142, 473, 504;  53  Cal.  74, 267;  Has- 
kell V.  Haskell.  March  5th,  1880:  Conner  v.  Bludworth,  April  26th, 
1880.   liaising  at  any  time,  see  Non-Waiveb,  sec.  434n. 

Subdivision  7.  Ambig;nity— 25  Cal.  82;  29  Cal.  156;  86  Cal.  195;  39 
Cal.  618;  41  Cal.  595, 657;  43  Cal.  191;  45  Cal.  21,125;  47  CaL  488;  50  CaL 
132,639;  53  Cal.  435. 

§  431.  The  demurrer  must  distinctly  specify  the 
grounds  upon  which  any  of  the  objections  to  the  com- 
plaint are  taken.  Unless  it  do  so,  it  may  be  disregarded. 
It  may  be  taken  to  the  whole  complaint  or  to  any  of  the 
causes  of  action  stated  therein,  or  the  defendant  may  de- 
mur and  answer  at  the  same  time. 

Specifying  grounds— 6  Cal.  386;  25  Cal.  82;  30  Cal.  666;  39  CaL  401 ;  44 
Cal.  43;  50  Cal.  121;  52  Cal.  356;  and  see  DbxuRREB  aENS&Ai;<LT. 
lAmitSt  not  too  general,  sec.  430». 

Whole  or  Fart— 31  Cal.  103;  47  Cal.  603,  and  sec.  430n  as  to  generality. 

Demurrer  with  answer— 31  Cal.  101;  32  Cal.  208:  answer  aifter  de- 
murrer, as  waiver,  1  Cal.  206,470, 481. 

§  432.  If  the  complaint  is  amended,  a  copy  of  the  i 
amendments  must  be  tiled,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  filed,  and 
a  copy  of  the  amendments,  or  amended  complaint,  must 
be  served  upon  the  defendants  affected  thereby.  The  de- 
fendant must  answer  the  amendment  or  the  complaint,  as 
amended,  within  ten  days  after  service  thereof,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  de- 
fault may  be.  entered  upon  failure  to  answer,  as  in  other 
cases.     [In  effect  March  9th,  1880.] 

Amendment— generally ,  sees.  472, 473 ;  to  eomplaint,  sec.  473n,  28  Cal. 
C73. 


Tims  to  BnBwn-21  Ml.  1»;  K  CM.  IKi  )3  OH.  191:  Mu  dan, 
Setanll— 30  0*1.  IK;  geaendir,  »c- W9. 
§  433.  ■When  any  of  the  m 
.  430  do  not  appear  upon  th"  ' 
iection  ma;  be  taken  hy  a: 

§  434.  If  no  objection  be  taken,  either  by  demurrer  or 
Botiwer,  the  defendant  must  be  deemed  to  Iiave  waived 
Ihe  same,  excepting  only  the  objection  to  the  jiutisdictioD 
of  the  court,  and  the  objection  that  the  complaint  does  not 
state  facta  sufficient  to  constitute  a  cause  of  action. 

r  ioni  ■  -<leal»l,sec.l63i*Cal.llii8C»L 

Ml  At  MecUoQ  must  be  ralMd  below, 

IC  tL,  S1.«1I)UC*J.  lUi  StdenE.Dn- 

Mil  ».<  lAbain,  June  Mil,  1881.    Cauun/ 

m  IC  lOOTnii  »Oii.N:;«CaLl!T. 

D'  I.19T.2U;  UI^HIl  nCBLBB;  ftUiLM;  U 

Ci  i;  SI  CaL  ITS.  Mad»r,  dsftcKiu  «■  Improper, 

IC  1^:7  Cai.aui  IDOL  iF:  31  OaTm^sg^ 

tS  l»ba.Xf,  MCtLSB;  MCaLKI;  BiXlai.2ei. 
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CHAPTER  rv. 


S  437.  Answer,  what  to  contain. 
I  438.  When  counter-claim  may  be  set  up. 
s  439.  When  defendant  omits  to  set  up  counter-claim. 
§  440.  Counter-claim  not  barred  by  death  or  assignment. 
S  441.  Answer  may  contain  several  grounds  or  defense.   BefendaBt 
may  answer  part  and  demur  to  part  of  complaint. 

§  437.  The  answer  of  the  defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counter-claim.  If  the  complaint  be  verif  ■-.''.  '  ^ 
denial  of  each  allegation  controverted  must  be  sp-  •'j!^\ 
and  be  made  positively,  or  according  to  the  inform  lon 
and  belief  of  the  defendant.  If  the  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to  enable 
him  to  answer  an  allegation  of  the  complaint,  he  may  so 
state  in  his  answer,  and  place  his  denial  on  that  ground. 
If  the  complaint  be  not  verified,  a  general  denial  is  sufil- 
cient,  but  only  puts  in  issue  the  material  allegations  of 
the  complaint,    tlii  effect  July  1st,  1874.] 

Contents  and  character  of  answer— 4/'er  demurrer  overruled,  45 
Cal.  272.  Classification  of  defenses,  Piercyr.  Sabin,  10  CaL  22,  803;  21 
Cal.  50.  Election  as  to  defenses,  22  Qal.eil;  30  Cal.  200.  Oenerally,  Bees. 
431  to  434, 441, 452;  1  Cal.  18, 194, 362, 368.  Narroumess,  18  Cal.  461;  27  Cal. 
669.  Prohibited  defenses,  36  Cal.  378 ;  46  Cal.  100.  Several  answers,  33  Cal. 
92 ;  34  Cal.  47.    Waiver  by,  1  Cal.  206, 471, 481 ;  50  Cal.  185. 

Subdivision  1.  Greneral  denial— see  subd.  2.  and  Dekiai.b,  infra. 
Specific  denial— see  subd.  2,  and  Deitials,  infra.  Material  allega- 
tions—see subd.  2,  and  Denials,  infra. 

Subdivision  2.  Grenerally- 1  Cal.  362,371;  4  Cal.  233;  9  CaL  74;  21 
Cal.  11,430;  30  Cal.  173,439;  31  Cal.  225;  32  Cal.  620:  35  Cal.  274:  40  Cal. 
100,425.  New  matter— see  t;7/ra.  Defenses— broadly,  see  classification 
of,  under  Contents  and  Charaotbb  of  Answer,  supra;  strictly, 
see  New  Matter,  under  Confession  and  avoidance.  Oonnter- 
claim— see  New  Matter,  infra.  Verification  of  pleadings— sec. 
446  et  seq.  Specific  denial— see  Denials,  infra.  Information  and 
belief— see  Denials,  infra.  Greneral  denial— ^ee  Denials,  infra. 
Material  allegatLons— see  Denials,  infra;  conclusions  of  law,  not  to 
be  denied,  see  same;  denials  on  information  and  belief,  see  same. 

DENIALS. 

Admissions,  as  afifecting— generally,  18  Cal.  434;  87  Cal.  165:  by  at- 
torney, sec.  283,  subd.  1,  note;  5  Cal.  80. 


L 
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Ooncliuioiis  of  law,  of-lmproper.  9  Cal.  38;  14  Gal.  112;  17  Gal.  071; 
18  Gal.  330;  21  Gal.  215;  23  Cal.  338;  33  Cal.  128;  35  Cal.  452;  51  Gal.  541. 
OonjonctiTe— liLStijaicient,  see  Spbcifio  Dkbtial,  when  insofllclenU 
DamaG^es— controverting  allegation  of,  12  Cal.  231 ;  22  Cal.  223. 

General— 2  Cal.  494, 510;  11  CaL  09:  14  Cal.  508:  18  Cal.  891 ;  22  Gal.  229; 
23  Gal.  401 ;  Am.  Co. «.  Bradford,  27  Cal.  3b7 :  82  Gal.  176, 578;  44  Cal.  294; 
50  CaL  26;  63  Cal.  293;  defenses  to  be  specially  pleaded,  see  New  BIat^ 
TEB,  infra. 

Information  and  belief,  on— 9  Cal.  59, 453;  13  Cal.  869;  17  Cal.  306;  23 
Cal.  338;  Brown  v.  Scott,  25  CaL  194;  29  Cal.  191;  Vassault  v.  Austin,  32 
CaL  606;  83  Cal.  211 ;  86  Cal.  230;  38  CaL  163. 

Material  allegations  only,  of— sees.  462,463;  8  Cal.  280;  15  Cal.  411; 
32  Gal.  450;  36  Gal.  233;  48  Cal.  539;  compare  FACTS,  ALLSGATIOK  OF, 
under  Gods  Plxadiito,  sec.  42bi.    ■ 

Specific— definition,  9  Cal.  453:  form,  27  GaL  479;  40  CaL  62:  insnffl' 
eient.  when,  1  Gal.  196;  10  Gal.  372;  12  Gal. 407:  14  Cal.  92,508;  15  Cal.6a8; 
leCia.  380;  17  CaL  126:  18  Gal.  333;  22  Cal.  168, 231 ;  23  CaL339;  25  Cal.  180; 
26  Cal.  292, 417;  28  Gal.  666;  29  Cal.  531.  664,  641;  30  GaL  211;  31  Cal.  115, 
185.232:  32  Cal.  109;  37  Gal.  328;  38  Cal.«287, 557;  41  GaL  411;  43  Gal.  369; 
80  Cal.  610:  61  Cal.  541:  sufficient,  when,  20  Gal.  603;  22  Gal.  661:  27  Gal. 
r.*.  ?f>  ^fd.  638;  82  Gal.  463;  86  Cal.  149;  40  Cal.  62;  46  Gal.  666;  49  Gal.  71; 
^^610.615,620. 

|r  jsiency  of— «ee  under  Speoifio  Denials,  supra,  and  9  Gal.  33, 

39, 4.  J;  18  GaL  433, 461;  28  Cal.  170;  29  CaL  189:  31  GaL  331;  34  GaL  161;  85 
Cal.  634;  36  Cal.  230;  46  Gal.  655;  50  Cal.  615;  51  GaL  571. 

NEW  MATTER. 

Obamcter  of— genendly,  10  Gal.  22, 303:  13  GaL  430;  52  Gal.  99, 154; 
does  not  waiTO  denial,  62  Gal.  665;  and  see  utoonsistent  Defenses, 

Oonfession  and  avoidance— 21  Cal.  50;.  61  GaL  671;  ,aad  see  Ghab- 
AOTss  OF  New  Katteb,  supra. 

Deemed  controTerted— sec.  462.     * 

Oounter-olaim— seesec.  438n;  also,  sees.  489-442. 

Specially  pleading-8  Cal.  690;  9  Cal.  75;  10  Gal.  660;  12  GaL  634;  13 
CaL 640;  14  Gal. 416;  42 Gal.  174;  46^Gal.483;  60Gal.67;  62 Gal. 263, 427, 436, 
491. 

ANSWEB  aEinSBALLT. 

Admissions— see  Denials,  supra,  and  sec.  462;  also.  sec.  447. 
Amendments  of— sees.  472,  473n.  Appearance  by— sec.  1014.  Ohar- 
aeter  of— see  Contents  and  Ghabaoteb  of,  supra.  Oonstraction 
of— sec.  462.  Oonditions  precedent— sec.  457.  Contents  of— see  <ui>r». 
Oomiter^laim— sec.  437,  subd.  2;  also,  sees.  438,  439-442.  Oross-com- 
pUdnt— sec.  442.  Defenses— as  including  denials,  see  Classifleatian  af, 
under  Contents  and  Ghabaoteb  of  Answeb,  supra;  more  strict- 
ly, see  sec.  437.  subd.  2 ;  New  MATTEB^upra,  and  sec.  462.  Denials- 
see  supra.  Disclaimer— sec.  739n.  Errors— disregarding,  sec.  476. 
Estoppel— sec.  1906.  General  rules  of  pleading— sec.  452  et  seg. 
Judginent  on  pleadings— sec.  685n.  New  matter— see  supra.  Fait- 
ieB-«ec.9Neiseq.  Sendee— sec.  466.  Sham  and  ixrelevant— sec.  458. 
Striking  out— sec.  463n.  Supplemental— eec.  464.  Time— extensloii 
of,  sec.  1064.  Verification— sec.  446  e^««9.  WaiTex^-«ec.  434. 
Gods  Civ.  Pboo.— 14. 
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Accord  and  satisfaction— 40  Gal.  97.  Account,  items  of— demaad- 
Ing,  sec.  454.  Attachment— lustlflcation  mider,  22  Gal.  651;  51  GaL  S24; 
53  Gal.  261.  Claim  and  deliTery— return  asked*  sec.  667.  Contract— 
conditions  precedent  in,  see  Answsb  gekbballt;  by  firm,  22  Cid. 
-357.  Ejectment-sees.  739, 741;  36  GaU  633;  47  Gal.  21, 146, 437;  48  CaL 
587 ;  60  Gal.  26, 258. 310;  51  GaL  178. 196, 545;  53  Gal.  405, 435,  and  see  Equi- 
table Dbfbnsb,  sec.  438n.  Frand— 5  GaL  161;  48  Gal.  152.  Instm- 
ment— written,  effect  of  setting  forth,  sees.  448, 449.  Joinder— defect- 
ive or  improper,  45  Gal.  264;  49  GaL  155.  Judgment— sec.  456;  39Cal.. 
539;  53  Gal.  135;  and  see  Jtjstivioation  under  process,  infra.  Justi- 
fication—under  process;  execution,  7  GaL  554;  10  Gal.  304:  19  Gal.  112, 
622:  attachment,  see  that  head.  Land  contest— -49  Gal.  356.  label— 
sec.  461.  License— 45  Gal.  485.  Limitations,  statute  of— pleading,  see 
sec.  312n;  setting  up  in  answer,  35  GaK  122;  47  GaL  293;  52  GaL  257, 262. 
Mortgage-45  Gal.  580.  Payment— 17  Gal.  571;  21  Gal.  74;  30  Gal.  174. 
Promissory  note— 21  Gal.  74;  50Gal.6L  Replevin— 50  GaL  615;  52  CaL 
286.  Slander— fiec.  461.  Statute— private,  pleading,  sec.  459.  lYet- 
pass— 32  GaL  578;  49  GaL  598.      Undne  influence— see  MOSTGAOX. 

§  438w  The  connter-claim  mentioned  in  the  last  section 
must  be  one  existing  in  favor  of  a  defendant  and  a^^ainst 
a  plaintiff,  between  whom  a  several  judgment  misht  be 
had  in  the  action,  and  arising  out  of  one  of  tl^e  following 
causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiffs 
claim,  or  connected  with  the  subject  of  the  action; 

2.  In  an  action  arising  upon  contract;  anjr  other  csmse 
of  action  arising  also  upon  contract,  and  existing  at  ^e 
commencement  of  the  action. 

Section— construction  of,  26  Gal.  305. 

Subdivision  l.  See  TsAirsAOTioir,  under  GouirTXB-oi«Ai]c, 
i^fra. 

SUBDivisioir  2.   See  Gontbact,  under  Gountebolaim,  infra. 

OOUNTEE.OLAIM. 

Action,  subject  of— connected  with;  see  Tbansaotion,  infra. 

Contract-Arising  out  of,  18  Cal.  171;  26  Gal.  SOS;  80  Gal.  252;  41  GaL  66. 

Cross-demands— deemed  compensated,  sec.  440. 

Dismissal— none  where,  sec.  581,  subd.  1. 

Distinguishable— from  cross-complaint,  34  GaL  122;  88  Cal.  584;  41 
CaL  137. 

Equitable  defense— by  way  of;  requisites,  19  Cal.  299;  30  GaL  443;  44 
Cal.  362;  ejectment,  19 Gal.  671:  42  Gal.  346, 392, 452;  46  GaL  530;  47  CaL 
146;  50  CaL  bl»  310;  52  GaL  154;  63  GaL  405. 

Parties— between  which  allowable,  4  GaL  229;  14  Cal.  233;  19  Gal.  668; 
20  Gal.  281;  23  Gal.  627;  36  Gal.  301;  41  Gal.  56. 

Pleading-19  CaL  150;  49  Gal.  165;  specially,  9  CaL  75. 
Separate  suit— must  be  maintainable  on,  3  GaL  882;  8  Gal.  405;  14  CaL 
223;  19  CaL  147, 656;  20  Cal.  281;  23  Gal.  627. 
Set-off-<generaUy,  see  CBOSS-DXiCAirDB,  sec.  366ni  and  19  Cal.  354; 
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legal,  43  GaL  630;  eqiiitable,  7  Gal.  548;  11  Cai.  101;  and  see  Sepabatb 

StJIT. 

Subject  of  action— connected  with,  see  Traits  aotion. 

Sufficiency  of— valid,  51  Gal.  223;  iDsni&cient,  41  GaL  661;  49  Gal.  163; 
51  GaL  639;  52  Gal.  154;  53  Gal.  31. 

Test  of— see  Sepabatb  Suit. 

Transaction— relating  to,  35  Gal.  274;  39  GaL  389;  45  Gal.  10;  49  Gal. 
1*8;  63  Gal.  3L 

WaiTor— sec  439;  85  Gal.  274. 

§  439.  If  the  defendant  omit  to  set  up  a  connter-olaim* 
in  the  cases  mentioned  in  the  first  subdivision  of  the  last 
section,  neither  he  nor  his  assignee  can  afterward  main- 
tain an  action  against  the  plaintiff  therefor. 

Waiver  of  connter-clalm— <7(t>n<ra,  before  this  section,  6  Gal.  453;  23 
CU.  629;  26  GaL  308. 

§  4AO,  When  cross-demands  have  existed  between  per- 
sons under  such  circumstances  that,  if  one  had  brought 
an  action  against  the  other,  a  counter-claim  could  have 
been  set  up,  the  two  demands  shall  be  deemed  compen- 
sated, so  far  as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death 
of  the  other.    [In  effect  July  1st,  1874.] 

Oross-demands^when  deemed  compensated*  47  Gal.  78. 

§  441.  The  defendant  may  set  forth  by  answer  as  many 

defenses  and  counter-claims  as  he  may  have.    They  must 

be  separately  stated,  and  the  several  defenses  must  refer 

to  the  causes  of  action  which  they  are  intended  to  answer, 

in  a  manner  by  which  they  may  be  intelligibly  distin- 

guisbed.*    The  defendant  may  also  answer  one  or  more  of 

the  several  causes  of  action  stated  in  the  complaint,  and 

demur  to  the  residue. 

Inconsistent  defenses— 13  Gal.  623;  Bell  v.  Brown,  22  GaL 678;  25  Gal. 
31;  30  Cal.  192;  34  Gal.  39;  43  Gal.  264;  52  GaL  665. 

§  442.  Whenever  the  defendant  seeks  affirmative  relief 
against  any  party,  relating  to  or  depending  upon  the  con- 
tract or  transaction  upon  which  the  action  is  brought,  or 
affectine  the  property  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  &ame  time,  or  by  per- 
mission of  the  court  subsequently,  a  cross-complaint. 
The  cross-complaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  demur  or  answer 
thereto  as  to  the  original  complaint.  [In  effect  July  1st, 
1874.] 

Oross-complaint— requisites  of ,  24  Gal.  141;  38  Gal.  585;  40  Gal.  110; 
41  Gal.  137 ;  44  Gal.  381 ;  49  Gal.  55 :  snfficlency  of,  51  GaL  491 ;  52  Gal.  154 ; 
53  Gal.  435:  dismissal,  none  where,  sec.  581,  subd.  2:  53  Gal.  31 :  tmstee, 
against.  51  Gal.  491;  for  injmiction,  47  Gal.  549;  in  ejectment,  48  GaL  386; 
K  GaL  154;  63  GaL  435. 
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CHAPTER  V. 
DBMURRXSR  TO  ANS^TTBR. 

§  443.  THieii  plaintiff  may  demiur  to  answer. 
S  444.  Grounas  of  demurrer. 

§  443.  The  plaintiff  may,  within  the  same  length  of 
time  after  service  of  the  answer  as  the  defendant  is 
allowed  to  answer  after  service  of  summons,  demur  to  th« 
answer  of  the  defendant,  or  to  one  or  more  of  the  seversJ 
defenses  or  counter-claims  set  up  in  the  answer.  [In 
effect  July  1st,  1874.] 

Demorrer  to  answer— 13  Cal.  623;  25  CaL  31;  and  compare  sec.  480». 

Waivez^as  to  sufElciency  of  answer,  34  Cal.  106;  50  Gal.  417;  and  com- 
pare sec.  434. 

Demnrrer—service  of,  sec.  465;  extension  of  time  for,  sec.  1054;  to 
complaint,  see  sec.  430». 

§  444.  The  demurrer  may  be  taken  upon  one  or  more 
of  the  following  grounds: 

1.  That  several  causes  of  counter-claim  have  been  im- 
properly joined ; 

2.  That  the  answer  does  not  state  facts  sufOicient  to  con- 
stitute a  defense  or  counter-claim ; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  un- 
certain. 

Grrounds  of  demnrrer— see  sec.  430;  subds.  5, 6, 7,  and  notes. 
SUBDivisioir  2.   Gteneral  demurrer— what  amounts  to,  48  CaL  36. 
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CHAPTER  VI. 
VBRIFICATION  OF    PUQADZNGS. 

S  446.  Veilflcatioii  of  pleadings. 

S  447.  Cop7  of  written  instrument  contained  in  complaint  admitted, 

unless  answer  is  verified. 
S  448.  When  defense  is  founded  on  written  instrument  set  out  in 

answer,  its  execution  admitted,  unless  denied  by  plaintiff, 

under  oath. 
§  449.  Exceptions  to  rules  prescribed  by  two  preceding  sections. 

§  446.  Every  pleading  must  be  subscribed  by  the  party 
or  nis  attorney;  and  when  the  complaint  is  verified,  or 
when  the  State,  or  any  officer  of  the  State,  in  his  official  ca- 
pacity, is  plaintiff,  the  answer  must  be  verified,  unless  an 
admission  of  the  truth  of  the  complaint  might  subject  the 
party  to  a  criminal  prosecution,  or  unless  an  officer  of  the 
State,  in  bis  official  capacity,  is  defendant.  In  all  cases  of 
a  verification  of  a  pleading,  the  affidavit  of  the  party 
Quist  state  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true;  and  where  a  pleading  is  verified,  it 
must  be  by  the  affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  county  where  the  attorney  resides, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  ver- 
ifying the  same.  When  the  pleading  is  verihed  by  the 
attorney,  or  any  other  person  except  one  of  the  parties, 
he  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 
made  by  one  of  the  parties.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof. 

Pleading  subscribed— by  whom,  8  Cal.  572;  30Cal.  192:  printed  sig- 
Bature,  49  Cal.  413. 
Unverified  complaint— permits  general  denial,  6  Cal.  640. 

ITnTerified  answer— effect  of,  9  Cal.  423:  18  Cal.  416;  objection  to,  6 
Cal.  67;  10  Cal.  464;  41  Cal.  298. 

Verified  answer— insufficient  averments  of,  13  Cal.  87;  52  Cal.  171. 
And  see  Spsoifio  denials,  when  insufficient,  sec.  437n. 

Information  and  belief— form  of  verification  on,  9  CaL  453;  17  Cal. 
251;  19  Cal.  30;  46  Cal.  403. 

Several  parties— where,  19  Cal.  35;  47  Cal.  249. 

Oath-admUilstration  of,  13  Cal.  643;  17  Cal.  123. 

Amendment— by  verifying,  6  Cal.  62;  10  Cal.  464;  20  Cal.  632. 
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§  447.  When  an  action  is  brought  upon  a  written  in- 
strument, and  the  complaint  contains  a  copy  of  snch  in- 
strument, or  a  copy  is  annexed  thereto,  the  genuineness 
and  due  execution  of  such  instrument  are  deemed  admit- 
ted, unless  the  answer  denying  the  same  be  verified. 

Written  instrament— setting  forth  copy,  13  Cal.  62;  14  CaL  112;  31 
Cal.  66;  33  Cal.  83;  36  CaL  299. 

Fromissory  notoB— 1  Oal.  199, 194;  4  Cal.  202;  38  Cal.  960;  signature  by 
printed  fac-simile,  48  Gal.  565. 
Admission  of  ezecntion— 31  CaL  73;  32  Cal.  88;  33  Cal.  473. 
Reference— pleading  by,  24  CaL  78;  50  Cal.  298. 

§  448.  When  the  defense  to  an  action  is  founded  on  a 
written  instrument,  and  a  copy  thereof  is  contained  in  the 
answer,  or  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  are  deemed  admitted,  unless 
the  plaintiff  file  with  the  clerk,  within  ten  days  after  re- 
ceiving a  copy  of  the  answer,  an  affidavit  denying  t-he 
same,  and  serve  a  copy  thereof  on  the  defendant,  [la 
effect  July  Ist,  1874.] 

Oxiussion  of  affidavit— denying  execution,  49  Cal.  38. 

§  449.  But  the  execution  of  the  instrument  mentioned 
in  the  two  preceding  sections  is  not  deemed  admitted  by 
a  failure  to  deny  the  same  under  oath,  if  the  party  desir- 
ing to  controvert  the  same  is,  upon  demand,  refused  an 
inspection  of  the  original.  Such  demand  must  be  in  writ- 
ing, served  by  copy,  upon  the  adverse  party  or  his  attor- 
ney, and  filed  with  the  papers  in  the  case.  [In  effect 
AprU  16th,  1880.] 

Inq>ection  of  writings<-order  for,  sec.  1000. 
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CHAPTER  Vn. 

GENERAL  RX7LES  OF  PLEADINO. 

$  452.  Pleadings  to  be  liberally  construecL 

$  458.  Sbam  and  irrelevant  answers,  etc.,  may  be  stricken  oat. 

S  454.  How  to  state  an  acconnt  In  pleadings. 

S  495.  Description  of  real  property  in  a  pleading. 

S  4S8.  Jiu^ments,  how  pleaded. 

I  457.  Conultlons  precedent,  bow  to  be  pleaded. 

§  456.  Statute  of  Limitations,  how  pleaded. 

I-  459.  Private  statutes,  bow  pleaded. 

I  4G0.  Libel  and  slander,  how  stated  in  complaint.   Not  necessary  to 

allege  or  prove  special  damages. 
S  461.  Answer  In  such  cases. 
S  4G3.  AllM;atlon  not  denied,  when  to  be  deemed  true.   When  to  be 

deemed  controverted. 
$  483.  A  material  allegation  defined. 
S  464.  Supplemental  complaint  and  answer. 
§  466.  Pleadings  subsequent  to  complaint  must  be  filed  and  served. 

• 

§  452.  In  the  construction  of  a  pleading,  for  the  pur- 
pose of  determining  its  effect,  its  allegations  must  be  lib- 
erally construed,  with  a  view  to  substantial  justice  be- 
tween the  parties. 

Pleadings,  constnxction  of— see  1  Cai.  167;  32  Gal.  176, 639;  40  CaL  33; 
48CaL610;  90  Gal.  238. 

Liberal  oonstnxction— 48  Gal.  221, 610;  and  see  sees.  473, 475;  but  see 
49  Gal.  612;  52  Gal.  99. 

Strict  constmction— formerly,  1  Gal.  361;  3  Gal.  322;  5  GaL  50;  9  Gal. 
SO:  10  GaL  322;  14  Gal.  42, 108;  23  Gal.  112;  26  Gal.  418;  29  Gal.>16;  30  Gal. 
«72;  49  Gal.  612 ;  52  Gal.  99;  but  see  28  Gal.  684. 

Substantial  ju8tice~l  GaL  98;  28  Gal.  684. 

§  453.  Sham  and  irrelevant  answers,  and  irrelevant 
and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  dis- 
cretion, impose. 

Section  generally— 22  Gal.  966;  34  Gal.  161;  43  GaL  180, 369. 

Striking  OQt-«enerally ,  13  GaL  623 ;  15  Gal.  414 ;  25  Gal.  37 ;  28  Gal.  299 ; 
10  €^565;  and  compare  sec.  433:  not  at  chambers,  30  GaL  560:  notice 
«tf  motixm,  specifying  grounds,  33  Gal.  173. 

Sham  and  irrelevant  answers— pretended  defenses,  10  Gal.  22:  18 
Cal.  387;  32  Gal.  571:  36  Gal.  300;  40  Gal.  166, 444:  affidavit  of  good  fi^th, 
^feats  objection,  l8  GaL  387 :  general  denial,  striking  out,  51  GaL  313; 

Xirelerant  and  redundant  matter— 11  Gal.  104;  15  CaL  414;  16  GaL 
8n,n8;  28  CaL  679;  30  CaL  194, 965;  58  GaL  255. 
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• 

§  454.  It  is  not  necessary  for  a  party  to  set  forth  in  a 
pleoding  the  items  of  an  account  therein  alleg^ed,  but  he 
must  deliver  to  the  adrerse  party,  within  five  days  after 
a  demand  thereof  in  writing,  a  copy  of  the  account,  or  be 
precluded  from  ji^ving  evidence  thereof.  The  court  or 
judge  thereof  may  order  a  further  account  when  the  one 
delivered  is  too  general,  or  is  defective  in  any  particular. 
[In  effect  March  9th,  1880.] 
Accotint— setting  forth,  1  Cal.  437;  32  Cal.  63ii 
Bill  of  particulars-17  Cal.  280;  32  GaL  638;  46  GaL  30. 

§  455.  In  an  action  for  the  recovery  of  real  property, 
it  must  be  described  in  the  complaint  with  such  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it. 

De8cription-5  Cal.  42;  6  Cal.  155;  16  Cal.  433;  19  CaL  300;  21  Cal.  140; 
30  Cal.  467. 

§  456.  In  pleading  a  judgment,  or  other  determination 
of  a  court,  officer,  or  board,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction. 

Pleading  jndgxnent,  or  other  determination— 12  Cal.  181,283;  35  Cal. 
448;  53  Cal.  135. 

Judgment— 17  Cal.  518;  36  Cal.  117;  and  see  Justiflcation. under  Proc- 
ess, note  on  Answer  In  Particular  Cases,  sec.  437;  "  Riven  ibr  made,"  82 
Cal.  407. 

Determination  of  board— 47  Cal.  488. 

§  457.  In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  is  not  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  his 
part,  and  if  such  allegation  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  the  facts  showing 
such  performance. 

Oonditions  precedent— interpretation  of,  see  Civil  Code,  sec.  1437;  6 
Cal.  341;  17  Cal.  276, 588;  24  Cal.  632:  34  Cal.  670;  50  Cal.  350,575:  allegt^ 
tion  of,  6  Cal.  258;  30  Cal.  486;  35  Cal.  448;  49  Cal.  566;  general  averment, 
in  contract  only,  52  Cal.  350. 

Particular  instances— attorney  paid,  3  Cal.  110 :  deed,  demand,  tend- 
er, etc.,  25  Cal.  266;  35  Cal.  661 ;  40  Cal.  438 ;  41  Cal.  420, 532 ;  45  CaL  30S ;  46 
Cal.  8;  47  Cal.  72:  insurance  poUcy,  Are,  44  Cal.  264;  47  Cal.  4L6:  statu- 
tory conditions,  section  does  not  cover,  24  CaL  630:  85  Cal.  448;  89  CaL 
490;  52  CaL  350:  taxes,  street  assessments,  etc.,  22  Cal.  133;  47  Cal.  456; 
48  GaL  427, 561. 

§  458.  In  pleading  the  Statute  of  Limitations,  it  is  not 
necessary  to  state  the  facts  shoMring  the  defense,  but  it 
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may  be  stated'geneially  that  the  cause  of  action  is  barred 

by  the  provisions  of  section (giving  the  number  of  the 

section  and  subdivision  thereof,  if  it  is  so  divided,  relied 
upon)  of  the  Code  of  Civil  Procedure;  and  if  such  allega- 
tion be  controyerted,  the  party  pleading  must  establish, 
on  the  trial,  the  facts  showing  that  the  cause  of  action  is 
so  barred. 

See  Limit ATioirs  Generally,  pleadinir,  sec.  312f»:  before  Code, 
17  Cal.571;  27  Cal.278:  specially  pleading,  47  Cal.  291:  replication  as- 
somed,  49  Cal.  301. 

§  459.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

§  460.  In  an  action  for  libel  or  slander,  it  is  not  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the 
Sorpose  of  showing  the  application  to  the  plaintiff  of  the 
ef amatory  matter  out  of  which  the  cause  of  action  arose; 
but  it  is  sufficient  to  state,  generally,  that  the  same  was 
pablished  or  spoken  concerning  the  plaintiff;  and  if  such 
allegation  be  controverted,  the  plaintiff  must  establish, 
on  the  trial,  that  it  was  so  published  or  spoken. 

OoUoqniam-^  CsH.  58;  41  Cal.  378;  47  Cal.  207;  51  Cal.  75. 

Innnendo-41  Cal.  378. 

§  461.  In  the  actions  mentioned  in  the  last  section,  the 
deiendant'may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damages ;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence 
the  mitigating  circumstances. 

Libel  8iiit->answer  in,  9  Cal.  529;  10  CaL  371. 

Thith--41  CaL  379;  47  Cal.  258;  50  Cal.  631 ;  51  Cal.  75. 

Iffitigating  circnmstance8---41  Cal.  379:  47  CaL  252. 

FkiTileged  commnn  i  cation— 47  CaL  624. 

§  462.  Every  material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true;  the  statement  of  auy  new  mat- 
ter in  the  answer,  ih  avoidance  or  constituting  a  defense 
or  counter-claim,  must,  on  the  trial,  be  deemed  contro- 
verted by  the  opposite  party. 

Admissions  and  replications— 8  Cal.  275;  12  Cal.  403;  15  CaL  638;  19 
Gal. 28;  81  Cal.  231:  32  Cal.  450;  34  CaL  160:  40  Cal.  110;  41  CaL  133,279;  44 
CaL  100;  48  CaL  483:  49  Cal.  301 ;  52  CaL  565. 

463.  A  material  allegation  in  a  pleading  is  one  essen- 
the  claim  or  defense,  and  which  could  not  be 
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Stricken  from  the  pleading  without  leaTing  it  insuffi- 
cient. 

ICcterial  allogaition-deliiied,9  CaL490;  15  CaL411;  48  Gal.  439:  in 
complatait,8ee  Facts,  allxoatiov  ov,  under  Code  Pleading,  sec. 
421»:  answer,  denials  of,  in,  see  sec  437j». 

§  464.  The  plaintiff  and  defendant,  respectively,  may 
be  allowed,  on  motion,  to  make  a  supplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occurring 
after  the  former  complaint  or  answer. 

Oomplaint,  supplemental— 6  CaL  483;  14  Cal.  675;  15  Cal.  308;  50  GaL 

Answer,  supplemental— 27  CaL  247;  30  CaL  472;  41  CaL  221;  47  Cal. 
437;  Harding  v,  Minear,  April  6th,  1880. 
Amending  pleadings— see  sec.  472. 

§  465.  All  pleadings  subsequent  to  the  complaint  must 
be  filed  with  the  cle»:,  and  copies  thereof  served  upon 
the  adverse  party  or  his  attorney.  [In  effect  July  1st, 
1874.] 

Extension  of  time— for  fOlng  and  serving,  47  Cal.  86. 

Amended  complaint— must  be  served,  53  CaL  293. 

Servioe  of  papers— sec.  1011  et  *eq. 
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CHAPTER  VnL 

VARIANCB-MISTAKES  IN  FlaSADZNGS 
AND  AMENDMEirrS. 

S  469.  Material  vartances,  how  provided  for. 
\  470.  Immaterial  variance,  how  provided  for. 

1 471.  What  not  to  be  deemed  a  variance. 

1 472.  Amendments  of  coarse,  and  effect  of  demurrer. 

1 473.  Amendments  by  the  court.   Enlarging  time  to  plead  and  reliev- 

ing from  Judgments,  etc. 
S  474.  Suing  a  party  bv  a  fictitious  name,  when  allowed. 
S  475.  No  error  or  defect  to  be  regarded  unless  it  affects  substantial 

rights. 

§  469.  Ko  variance  between  the  allegation  in  a  jplead- 
ing  and  the  proof  is  to  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits.  Whenever 
it  appears  that  a  party  has  been  so  misled,  the  court  may 
order  the  pleadings  to  be  amended,  upon  such  terms  as 
may  be  just.    [In  effect  July  1st,  1874.J 

Bffaterial  variance— 32  CaX.  11;  45  Cal.  193, 515. 

Inunaterial  variance— sec.  470. 

Variance,  fatal— seel  471. 

§  470.  Where  the  variance  is  not  material,  as  provided 
in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  imme- 
diate amendment,  without  costs. 

Taziance— material,  sec.  469;  fatal,  sec.  471>  and  note;  curable,  sec. 
47ln. 

§  471.  Where,  however,  the  allegation  of  the  claim  or 
defense  to  which  the  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
vanance,  within  the  last  two  sections,  but  a  failure  of 
proof. 

Ftoof— generally,  sees.  1824, 1869. 

Proof,  failure  of— dismissal  for,  sec.  581,  subd.  5:  generally,  see 
Fatal  Vasiaitob,  infra. 

Variance— fotal,  3  Cal.  191;  &  Cal.  503:  10  Cal.  332;  22  Cal.  515;  33  Cal, 
lU;  35  Cal.  191:  41  Cal.  SAi  45  Cal.  38, 617;  49  Cal.  347;  51  Cal.  605:  cura- 
ble. Bees.  469. 470;  7  Cal.  136:  20  Cal.  590;  28  CaL  265;  30  Cal.  364;  31  CaL 
TS;  32  CaL  14, 89;  36  Cal.  94,168;  39  QJ.  891;  41  Cal.  657. 
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§  472.  Any  pleading  may  be  amended  once  by  the 
party  of  course,  and  without  costs,  at  any  time  before 
answer  or  demurrer  filed,  or  after  demurrer  and  before  the 
trial  of  the  issue  of  law  thereon,  by  filing  the  same  as 
amended,  and  serving  a  copy  on  the  adverse  party,  who 
may  have  ten  days  thereafter  in  which  to  answer  or 
demur  to  the  amended  pleading.  A  demurrer  is  not 
waived  by  filing  an  answer  at  the  same  time;  and  when 
the  demurrer  to  a  complaint  is  overruled,  and  there  is  no 
answer  filed,  the  court  may,  upon  such  terms  as  may  be 
just,  allow  an  answer  to  be  filed.  If  a  demurrer  to  the 
answer  be  overruled,  the  facts  alleged  in  the  answer  must 
be  considered  as  denied,  to  the  extent  mentioned  in  sec' 
tion  462.    [In  effect  July  1st,  1874.] 

Pleading,  amendment  of— complaint,  10  Cal.  410;  14  GaL  202;  30  GaL 
76;  34  Cal.  167:  answer,  see  infra. 

Complaint,  amended— filing,  sec.  432;  28  Cal.  246:  serving,  53  CaL 
293:  generally,  sec.  473n. 

Declining  to  amend— effect  of,  see  Waives  under  AiCEimiCEirT, 
sec. 473». 

• 

AaBwer— Amendment  of,  sec.  473n.  With  demurrer ^  waiver  formerly, 
1  Cal.  206,  470:  at  same  time,  sec.  431.  After  demurrer  overruled,  nO' 
tice,  sec.  476:  terms,  12  Cal.  440;  23  Cal.  127 ;  28  CaL  672;  38  Cal.  639. 

§  473.  The  court  may,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  allow  a  party  to  amend  any 
pleading  or  proceeding  by  adding  or  striking  out  the 
name  or  any  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect;  and 
may,  upon  like  terms,  enlarge  the  time  for  answer  or  de- 
murrer. The  court  may  likewise,  in  its  discretion,  after 
notice  to  the  adverse  party,  allow,  upon  such  terms  as  may 
be  just,  an  amendment  to  any  pleading  or  proceeding  in 
other  particulars;  and  may  upon  like  terms  allow  an 
answer  to  be  made  after  the  tune  limited  by  this  Code; 
and  may,  also,  upon  such  terms  as  may  be  just,  relieve  a 
party  or  his  legal  representative  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect;  pro- 
videdj  that  ap{>lication  therefor  be  made  within  a  reasona- 
ble time,  but  in  no  case  exceeding  six  months  after  such 
judgment,  order,  or  proceeding  was  taken.  When  from 
any  cause  the  summons  in  an  action  has  not  been  person- 
ally served  on  the  defendant,  the  court  may  allow,  on 
such  terms  as  may  be  just,  such  defendant  or  his  legal 
representative^  at  any  tmie  within  one  year  after  the  ren< 
dition  of  any  jud^ent  in  such  action,  to  answer  to  the 
merits  of  the  original  action.    When,  in  an  action  to 
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recover  the  possession  of  personal  property,  the  person 
making  any  affidavit  did  not  truly  state  the  value  of  the 
prox>ei^,  and  the  officer  taking  the  property,  or  the  sure- 
ties on  any  bond  or  undertaking,  is  sued  for  taking  the 
same,  the  officer  or  sureties  may  in  their  answer  set  up  the 
true  value  of  the  property,  and  that  the  person  in  whose 
behalf  said  affidavit  was  made  was  entitled  to  the  posses- 
sion of  the  same  when  said  affidavit  was  made,  or  that  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the 
court  shall  disregard  the  value  as  stated  in  the  affidavit, 
and  give  judgment  according  to  the  right  of  possession  of 
said  property  at  the  time  the  affidavit  waa  made.  [In 
effect  March  9th,  1880.] 

Party,  name  of— eee  under  Asieztdment,  ir^fra. 

Mistake  in  other  respect— see  same. 

Extension  of  time— 5  Cal.  62. 

Other  partictdars— see  under  AMSSjmxsT  infra,  topics  Ajtsweb, 
CiOKPlJLEirT,  Defaitlt,  JTmaHENT,  etc. 

Judgment,  order,  etc.— relief  from,  see  nnder  Ameitdmeitt  infra, 
topics  Default,  Equity,  JunoicEirT,  etc. 

Snrprise,  etc.— see  mider  AHEimiiEirT,  topic  OPEzriEro  Default  ; 
also,  sec.  657,  subd.  3,  and  28  CaL  335. 

Sommons— not  personally  senred,  6  Cal.  101 ;  and  see  imder  Axxim- 
xzHT,  topic  OPEKnro  Default. 

Claim  And  delivery— affidavit  on,  sec.  610. 

AMENDMENT. 

Answer-^  Gal.  119;  16GaL153;  17  GaL 285;  22  GaL  ISO, 358;  29  Cal.  637; 
90  CaL  318;  31  CaL  185;  38  CaL  72;  40  CaL  445;  47  CaL  174, 416, 606. 

Clerical  errors— 19  GaL  127;  and  see  sec.  475  and  note. 

Complaint— sees.  432, 472;  3  GaL  75;  5  Gal.  224;  6  CaL  413;  15  CaL  145; 
23  CaL  78:  27  Gal.  35;  28  Cal.  673;  30  GaL  77;  32  GaL  136, 339:  37  Cal.  282; 
45  CaL  128, 616:  48  CaL  171;  50  CaL  525, 549;  53  CaL  38;  KWv*McKil>- 
ben,  Feb.  22na,  1880, 5  Pac.  G.  L.  J.  38. 

Ooxiditions  of— see  Tebhs. 

Costs— bill  of,  correcting,  3  GaL  115:  as  terms  of  amendment,  49  Cal. 
308;  and  see  Teems. 

De£s«lt,  opening— conditions,  see  Tesms:  grounds  for,  2  CaL  248; 
6  Cal.  101 ;  9  Cal.  130;  16  Cal.  377;  18  Gal.  455:  19  CaL  114, 605, 632:  20  Cal. 
138:  34  Gal.  235:  37  CaL  247:  40  Cal.  97, 154;  41  Gal.  17, 314:  43  Cal.  254:  46 
Cat  63;  47  Cal.  86,  619;  49  Cal.  83:  motion  for,  16  Cal.  160:  43  CaL  263: 
allowing  for.  6  CaL  80:  6  GaL  174;  7  CaL  280;  9  Gal.  137:  20  Cal.  138;  21 
Cal.  806;  23  CaL  129:  Bailey  v.  Taafe,  29  Cal.  423;  83  Cal.  325;  34  Cal.  80; 
45  CaL  54;  61  Cal.  118;  63  GaL  69:  time  for,  see  Term  of  Court. 

Discretion— of  conrt  below  as  to,  see  sec.  128,  subd.  8 ;  sec.  657,  gener- 
al note;  2  CaL  194,409;  3  GaL  115:  4  Gal.  229:  9  Cal.  58:  13  GaL  m\  16 
Cal.  153;  20  Cal.  138:  22  Gal.  127;  27  GaL  238:  29  CaL  74;  40  CaL  445;  Page 
V.  Williams,  June  10, 1880, 5  Pac.  C.  L.  J.  490. 

Equity,  control  over  judgment  in— vacating  for  fraud,  13  CaL  656; 

Code  Grv.  Pboc— IS. 
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21  Gal.  442:  relief,  wben  none  at  law,  8  CaL  UO:  5  GaL  407;  6  GaL 22;  7 
Cai.  33;  14  GaL  157;  20  Gal.  114:  foredoaure,  see  Hobtoasx. 

Ezecntion— 58  Cal.  S57. 

GeneraUy— 2  GaL  194;  3  GaL  lU;  7  GaL  135;  14  GaL  201;  17  CaL  28S;  40 
GaL 445;  41  GaL  17«812;  48 GaL 258:  45 Gal. 58;  47 GaL 527;  48 Gal. 562;  49 
GaL  346;  and  see  disobbtios,  .iubtiob,  Tjrtbbat.tty,  and  Tbbmb, 
in/ra. 

Immaterial— see  Justiob. 

JndgmenX—Correctian  of,  see  NUBO  pbo  Tu3ro,and  6  GaL  492:  45 
Gal.  64;  53  GaL  88.  Amendment  of  pleadings  after,  81  GaL  195:  40  GaL  445. 
47  Gal.  608:  48  Gal.  171.  ReLieJfromi  vacaaDff.seeDBFAl7LT^PXBnra, 
and  5  Gal.  80;  47  Gal.  619;  49  GaL  266:  50  Gal.  160;  53  GaL  197:  modtfy- 
ing,  47  Gal.  259;  49  Gal  233:  equity,  control  over,  see  Equitt. 

Jiistice-H3a1>stantla],in  fortheranoe  of,  5  Gal.  119;  17  GaO.  285;  22  GaL 
231;  30  GaL  321;  38  GaL 75;  46  GaL  327;  47  GaL  428. 

Liberality— as  to,  2  GaL  194;  18 Gal.  349;  23  Gal.  81;  88  GaO.  168. 

LimitationB^-statute  of,  amendment  by  pleading,  see  FLXAi>lBra, 
mider  Liuitations  Qbbeballt,  sec.  3I2n. 

Mistake— relief  from,  see  Default,  oPBurnra,  and  Judgksbt; 
also,  £ichardson  v.  Mussey,  Feb.  23rd,  1880, 5  Fac.  C.  L.  J.  70. 

Mortgage— and  foreclosure,  16  GaL  461 ;  49  GaL  678;  82  GaL  656. 

Nunc  pro  tunc— entry,  9  Gal.  851;  27  Gad.  491;  and  see  Bboobd, 
Tbbm  op  Goubt. 

Oversights— of  comisel,  38  GaL  168. 

Party,  name  of— see  Amxbdicbbt  under  Fartiea  generaUy,  sec 
367n,  also  1  GaL  172, 175, 191. 410:  2  Gal.  237;  9  GaL  56;  18  GaL  70, 598;  15 
Gal.  9 ;  48  GaL  434;  49  CaL  306;  50  Cal.  258;  61  GaO.  153;  58  Gal.  88. 

Pleading— sec.  472n. 

Process— 2  Cal.  193;  53  CaL  557. 

Record— see  JuDGMBNT,  and  Tbbm  of  Goubt;  also,  8  GaL2SS:  4 
Gal.  331;  9  CaL  173, 351;  19  Gal.  127;  20  GaL  682;  27  GaL  491;  46  GaL  U8. 

Referee— no  power  to  allow,  when,  2  GaL  197. 

Return— of  officer,  28  GaL  81. 

Term  of  court— After  expiration  of,  formerly,  see  Adjoubhxxztt, 
sec.  33,  note  on  Jubisdiotion  and  Tbbhs.  sec.  78nj_  aOso,  2  GaL  583; 
3  Gal.  255;  4  Gal.  106, 280:  5  GaL 407:  9  GaL  173;  19  GaL m, 708;  20  CaL  109, 
632;  25  Cal.  17;  28  Cal.  335;  30  GaL  197;  51  CaL  118. 

Terms— allowance  on,  generally,  49  CaL  306:  for  opening  defoult,  21 
Cal.  443;  36  CaL  288;  41  CS.  17;  48 Gal.  562;  49  GaL  33, 101. 

Verifylng-Amendment  by,  see  sec.  446f». 

Waiver— by  amending,  14  GaL  25 :  by  declining  to  amend,  24  GaL  683; 
36  CaL  112;  50  Gal.  499:  by  resisting  amendment,  10  GaL  847:  of  amcoid- 
ment  by  answering,  42  CaL  227. 

§  474.  When  the  plaintiff  is  ignorant  of  the  name  of  a 
defendant,  he  must  state  that  fact  in  the  complaint,  and 
such  defendant  may  be  designated  in  any  pleading  or  pro- 
ceeding by  any  name,  and  when  his  true  name  is  discov- 
ered the  pleadmg  or  proceeding  must  be  amended  accord- 
ingly. 

Fictitious  name  used— 2  Cal.  562;  14  Gal.  119:  27  GaL  99;  40  GaL  480; 
42  Cal.  227, 577;  45  CaL  692;  50  Cal.  205, 585;  McC^reery  v.  £verding,  Feb. 


171  YAmAKCB— MI8TAXSS.  §§  475-6 


I     14thJ880,5Pac.C.L.J.9;  Sherman  v.  HcCartby,  March  Srd,  1880, 5  Pac. 
1      C.L.J.58. 

§  475.  The  court  must,  in  every  stage  of  an  action,  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rights  of  the  parties, 
and  no  judgmeni;  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect. 

Amendment— sec.  473n. 
'    Errors  not  prejudicial— see  sec.  667,  snhd.  In,  and  9  Gal.  269;  16  Cai. 
874;  20  Cal.  586:  31  Cal.  883:  32  Cal.  11, 145;  48 CaL  346, 354;  51  GaL  175;  52 
ClO.  171, 338;  53  Gal.  491. 557. 

§  476.  When  a  demurrer  to  any  pleading  is  sustained 
or  overruled,  and  time  to  amend  or  answer  is  given,  the 
time  so  given  runs  from  the  service  of  notice  of  the  decis- 
ion or  order.    [In  effect  July  1st,  1874.] 

dompntation  of  time— sec.  12n. 

Time  to  answer— sees.  432, 472, 473. 

Notice,  service  of— sec.  1010  et  seq. 

Ovenmling  demoirer— Notice  of,  incorporating  in  record,  52  Cal. 
318. 


TITLE  Vn. 

Of  the  Provisional  Remedies    in    CM! 

Actions. 

Chap.     I.  Arrest  and  Bail. 

H.  Claim  and  delivery  of  Personal  Property, 

m.  Injunction. 

IV.  Attachment. 

V.  Receivers. 

VI.  Deposit  in  Court. 
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CHAPTEB  X 
ARRBBT  AND  BAIL. 


nflff,  and  copy  to 


Airen— parHea  pri" 


§  47S.  The  defendant  maf  be  arrested,  as  hereinafter 
piescribed,  intlie  followli^  casea: 

1.  In  an  actioD  for  the  recovery  of  money  or  damages 
on  a  cause  of  action  arising  upon  contract,  ezpreSB  or 
implied,  when  the  defendant  is  about  to  depart  from  the 
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property  embezzled,  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use,  by  a  public  officer,  or  an  officer  o€ 
a  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
derk,  in  the  course  of  his  employment  as  such,  or  by  any 
other  person  in  a  fiduciary  capacity;  or  for  misconduct  or 
neglect  in  office,  or  in  a  professional  employment,  or  for 
a  willful  violation  of  duty; 

3.  In  an  action  to  recover  the  possession  of  x>er8onat 
property  unjustly  detained,  when  the  property,  or  anv 
part  thereof,  has  been  cpncealed,  removed,  or  disposed  o^ 
to  prevent  its  being  found  or  taken  by  the  sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought;  or  in  concealing  or  disposing  of  the 
property  for  the  taking,  detention,  or  conversion  ot  which 
the  action  is  brought; 

6.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors.    [In  effect  July  1st,  1874.] 

Arrest— generally,  2  Cal.  609;  8  Cal.  377;  8  Cal.  87. 

SXTBDinsiozr  l.  Oontraot,  express  or  impUed-4ee  Civil  Code, 
sees.  1620, 16*21.  * 

Subdivision  2.  Agenf  s  misappropriation— 1  CmI.  346:  8  CaL  CM. 

Subdivision  3.   Claim  and  delLver7— generally,  see  sec.  509  et  »eq* 

SUBDIVISION  4.   Frand—l  CaL  440;  6  Cal.  61, 240. 

§  480.  An  order  for  the  arrest  of  the  defendant  must 
be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought.    [In  effect  March  9th,  1880.] 

§  481.  The  order  may  be  made  whenever  it  appears  to 
the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  four  hundred 
and  seventy-nine.  The  affidavit  must  be  either  positive 
or  upon  information  and  belief;  and  when  upon  informi^ 
tion  and  belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.  If  an  order  of  arrest 
be  made,  the  affidavit  must  be  filed  with  the  clerk  of  the 
court.    [In  effect  July  1, 1874.] 

Order-generally,  3  Cal.  377;  6  CaL  57, 818;  10  CaL  411. 

AffldaTit— requisites  of,  2  CaL  607. 

§  482.  Before  making  the  order,  the  judge  must  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with 
sureties  in  an  amount  to  be  fixed  by  the  judge,  which 
must  be  at  least  five  hundred  dollars,  to  the  effect  that 
the  plaintiff  will  pay  all  costs  which  may  be  adjnd|[ed  to 
the  defendant,  and  all  damages  which  he  may  sustam  by 
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reason  of  the  arrest,  if  the  same  be  wrongf  al,  or  without 
sufficient  cause,  not  exceeding  the  sum  specified  in  the 
undertaking.  The  undertaking  must  be  filed  with  the 
clerk  of  the  court.    [In  effect  July  Ist,  1874.] 

Undertaking— generally,  sees.  941n,  1057;  also  see  sees.  259,  sabd.  S, 
and  581,  subd.  1. 

§  483.  The  order  may  be  made  at  the  time  of  the  issu- 
ing of  the  summons,  or  any  time  afterwards  before  judg- 
ment. It  must  require  the  sheriff  of  the  county  where  the 
defendant  may  be  found,  forthwith  to  arrest  him  and  hold 
him  to  bail  in  a  specified  sum,  and  to  return  the  order  at 
atime  therein  mentioned,  to  the  clerk  of  the  court  in  which 
the  action  is  pending. 

Order  of  arrest— when  may  be  made,  6  Gal.  320. 

§  484.  The  order  of  arrest,  with  a  copy  of  the  affidavit 
upon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  of  the  affidavit,  and  also,  if  desired,  a  copy  of  the 
order  of  arrest. 

§  485.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant  and  keeping  him  in  custody  until  dis- 
charged by  law. 

• 

§  486.  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  m  the 
order  of  arrest. 

§  487.  The  defendant  may  give  bail  by  causing  a  vrrit- 
ten  undertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount 
mentioned  in  the  order  of  arrest,  that  the  defendant  will 
at  all  times  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  such 
SA  may  be  issu^  to  enforce  the  judgment  therein,  or  that 
thev  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  may  be  recovered  in  the  action. 

Bail— effect  of,  as  waiver.  6  Cal.  59:  qoaliflcations  of,  sees.  494, 1057 ; 
sureties,  complaint  against,  45  Cal.  252. 

§  488  At  any  time  before  judgment,  or  within  ten 
days  thereafter,  the  bail  may  surrender  the  defendant  in 
their  exoneration;  or  he  may  surrender  himself  to  the 
sheriff  of  the  county  where  he  was  arrested. 

Surender  of  defendant— 5  Cal.  93;  8  Cal.  552. 

§  489.  For  the  i>nrpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally 
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charged,  may  themselres  arrest,  or,  by  a  written  axttbor- 
ity  indorsed  on  a  certified  copy  of  the  undertaking,  may 
empower  the  sheriff  to  do  so.  Upon  the  arrest  of  defend- 
ant by  the  sheriff,  or  upon  his  aelivery  to  the  sheriff  by 
the  bail,  or  upon  jiis  own  surrender,  the  bail  are  ex:oneT- 
ated,  if  such  arrest,  delivery,  or  surrender  take  place  be-  j 
fore  the  expiration  of  ten  days  after  judgment;  but  if  ; 
such  arrest,  delivery,  or  surrender  be  not  made  -writhin 
ten  days  after  judgment,  the  bail  are  finally  charged  on 
their  undertaking,  and  bound  to  pay  the  amount  of  the 
judgment  within  ten  days  thereafter. 

Bail— UabiUty  of,  6  Cal.  57. 

Judgment— within  ten-days  after,  8  Cal.  554. 

§  490.  If  the  bail  neglect  or  refuse  to  pay  the  judg- 
ment within  ten  days  after  they  are  finally  charged,  an 
action  may  be  commenced  against  such  bail  tor  the 
amount  of  the  original'judgment. 

§  491.  The  bail  are  exonerated  by  the  death  of  the  de- 
fendant, or  his  imprisonment  in  a  State  Prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himself 
amenable  to  tne  process. 

§  492.  Within  the  time  limited  for  that  purpose,  the 
sheriff  must  tile  the  order  of  arrest  in  the  office  of  the 
clerk  of  the  court  in  which  the  action  is  pending,  with 
his  return  indorsed  thereon,  together  with  a  copy  of  the 
undertaking  of  the  bail.  The  original  undertaking  he 
must  retain  in  his  possession  until  filed,  as  herein  pro- 
vided. The  plaintiff,  within  ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
sheriff  is  exonerated  from  liability.  If  no  notice  he 
served  within  ten  days,  the  original  undertaking  must 
be  filed  with  the  clerk  of  the  court. 

493.  "Within  five  days  after  the  receipt  of  notice,  the 
sheriff' or  defendant  may  give  to  the  plaintiff,  or  his. attor- 
ney, notice  of  the  justification  of  the  same,  or  other  bail 
(specifying  the  places  of  residence  and  occupations  of  the 
latter),  before  a  judge  of  the  court,  or  county  clerk,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  new 
undertaking.    [In  effect  March  9th,  1880.] 

§  494.  The  qualifications  of  bail  are  as  follows : 
1.  Each  of  them  must  be  a  resident  and  householder,  or 
freeholder,  within  the  state. 
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2.  Sach  must  be  worth  the  amount  specified  in  the  order 
of  the  arrest,  or  the  amount  to  which  the  order  is  reduced, 
as  provided  in  this  chapter,  ov^r  and  above  all  his  debts 
and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion; but  the  judge  or  county  clerk,  on  justification,  may 
allow  more  than  two  sureties  to  justify  severally,  in 
amounts  less  than  that  expressed  in  the  order,  if  the 
whole  justification  be  equivalent  to  that  of  two  sufficient 
baiL     IXn  effect  July  1st,  1874.] 

Qaalifications— of  bail,  sec.  1057. 

§  495.  For  the  purpose  of  justification,  each  of  the  bail 
must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined 
on  oath,  on  the  part  of  the  j^laintiff,  touching  his  suffi- 
ciency, in  such  manner  as  the  judge  or  clerk,  in  his  discre- 
tion, may  think  proper.  The  examination  must  be  re- 
duced to  writing,  and  subscribed  by  the  bail,  if  required 
by  the  plaintiff. 

Justification— sec.  259,  suM.  3;  10  Cal.  189. 

§  496.  If  the  judge  or  clerk  find  the  bail  sufficient,  he 
Tnnst  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed,  and  the 
sheriff  is  thereupon  exonerated  from  liability. 

Oonrt  commissioners— power  as  to  bail,  sec.  259,  subd.  3. 

§  497.  The  defendant  may,  at  the  time  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  the  amount 
mentioned  in  the  order.  In  case  the  amount  of  the  bail 
be  reduced,  as  provided  in  this  chapter,  the  defendant 
may  deposit  such  amount  instead  of  giving  bail.  In 
either  case,  the  sheriff  must  give  the  defendant  a  certifi- 
cate of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 

Deposit  in  court— sees.  572-^74, 2104. 

§  498l  The  sheriff  must,  immediately  after  the  deposit, 
pay  the  same  into  court,  and  take  from  the  clerk  receiv- 
'  ing  the  same  two  certificates  of  such  payment,  the  one  of 
which  he  shall  deliver  to  the  plaintiff  s  attorney,  and  the 
other  to  the  defendant.  For  any  default  in  making  such 
payment,  the  sameproceedings  may  be  had  on  the  official 
bond  of  the  sheriff  to  collect  the  sum  deposited,  as  in 
other  cases  of  delinquency. 
Sh»iff-penalt7  tot  non-payment,  Pollticstl  Code,  sec.  4181. 

§  499.  If  money  is  deposited,  as  provided  in  the  two 
last  -sections,  bail  may  be  given,  and  may  justify  upon 
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notice,  at  anj  tixne  before  judgment ;  and  on  the  filing 
the  undertakinff  and  justification  with  the  clerk,  th^ 
money  deposited  must  be  refunded  to  the  defendant. 

§  500.  Where  money  has  been  deposited,  if  it  remaii 
on  deposit  at  the  time  of  the  recovery  of  a  judgment  ii 
favor  of  the  plaintiff,  the  clerk  must,  under  the  directioi 
of  the  court,  apply  the  same  in  satisfaction  thereof,  anc 
after  satisfying  the  judgment,  refund  the  surplus,  if  anyi{ 
to  the  defendant.  II  the  judgment  is  in  favor  of  the  de 
f  endant,  the  clerk  mUst,  under  like  direction  of  the  court| 
refund  to  him  the  whole  sum  deposited  and  remainin[ 
unapplied. 

§  501.  If,  after  being  arrested,  the  defendant  escape  oi 
is  rescued,  the  sheriff  is  liable  as  bail;  but  he  may  dis-l 
charge  himself  from  such  liability  by  the  giving  bail  at 
any  time  before  judgment. 

§  502.  If  a  judgment  is  recovered  against  the  sheriff, 
upon  his  liabilitv  as  bail,  and  an  execution  thereon  is 
returned  unsatisfied  in  whole  or  in  part,  the  same  pro- 
ceedings may  be  had  on  his  official  bond  tor  the  recovery 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  delin- 
quency. 

§  503.  A  defendant  arrested  may,  at  any  time  before 
the  trial  of  the  action,  or  if  there  be  no  trial,  before  the 
entry  of  judgment,  apply  to  the  judge  who  made  the 
order,  or  the  court  in  which  the  action  is.  pending,  upon 
reasonable  notice,  to  vacate  the  order  ot  arrest  or  to^ 
reduce  the  amount  of  ball.  If  the  application  be  made' 
upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiffs  may  oppose  the  same  by  affida- 
vits or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made.    [In  effect  July  1st,  1874.] 

Defendant's  waiver— 6  Cal.  57. 

Motion  to  vacate  arrest— 1  Cal.  347;  3  Gal.  378. 

§  504.  If,  upon  such  application,  it  appears  that  there 
was  not  sufficient  cause  for  the  arrest,  the  order  most 
be  vacated ;  or  if  it  appears  that  the  bail  was  fixed  too 
high,  the  amount  must  oe  reduced. 

Discharge— no  rearrest  after,  2  CaL  609. 
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CHAPTER  n. 
CLAIM    AND   DELIVER?  OF   PERSONAL 


S  009.  I>eliYer7  of  personal  property,  wben  it  may  be  claimed. 

S  510.  Affldavit  and  its  reqiusltes. 

1 511.  Beqnisitlon  to  sbenS  to  take  and  deliver  the  property. 

S  512.  Secmlty  on  the  part  of  the  plaintlfl  and  proceedings  m  serving 

the  order. 
S  513.  Exception  to  sureties  and  proceedings  thereon,  or  on  foilore  to 

except. 
S  514.  Defendant,  when  entitled  to  redelivery. 
1 515.  Jostlflcation  of  defendant's  sureties. 
S  516.  Qualiflcation  of  sureties. 

1 517.  noperty,  how  taken,  when  concealed  in  building  or  tnclosure. 
S  518.  Proper^,  how  kept. 
I  519.  Clafin  of  property  by  third  person. 
§  520.  Notice  and  affidavit,  when  and  where  to  be  filed. 
S  521.  Actions  on  undertaking. 

§  509.  The  plaintiff  in  an  action  to  recover  the  posses- 
sion of  personal  property  may,  at  the  time  of  issumff  the 
BommonB,  or  at  any  time  before  answer,  claim  the  deliv- 
ery of  such  property  to  him,  as  provided  in  this  chapter. 

Recovery  of  possession— of  personalty.  Code  remedy  for,  27  CaL 
«5;  38  CaL  583;  68  CaL  433. 

Claim  and  delivery-optional,  38  CaL  588;  generally,  3  CaL  469;  11 
^  262;  14  Gal.  410;  22  Cal.  139;  27  CaL  451;  28  CaL  605;  34  CaL  645;  8S 
Ott.  110- 38  CaL  507, 588. 

§  51CX  Where  a  delivery  is  claimed,  an  affldavit  most 
oe  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant; 

3.  The  alleged  cause  of  the  detention  thereof,  accord-  • 
ing  to  his  best  knowledge,  information,  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff,  or 
if  so  seized,  that  it  is  by  statute  exempt  from  such  seizure. 

5.  i^e  actual  value  of  the  property. 

JjudcBt^  conrta-sec.  510  et  *eq.;  made  apidlcable  to,  sec,  870. 
SuBDiviaios  5.  Valne— incorrectly  stated  in  affidavit,  see.  473. 
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§  511.  The  plaintiff  or  his  attorney  may,  therenpoii 
by  an  Indorsement  in  writing  upon  the  affidavit,  requir^ 
the  sheriff  of  the  county  where  the  property  cUumed  xiia4 
be,  to  take  the  same  from  the  defendant. 
Indorsement— 3  Cal.  469. 

§  512;  Upon  a  receipt  of  the  affidavit  and  notice,  witl 
a  written  undertaking,  executed  by  two  or  more  safficienT 
sureties,  approved  by  the  sheriff,  to  the  effect  that  they 
are  bound  to  the  defendant  in  double  the  value  of  the 
property,  as  stated  in  the  affidavit  for  the  prosecution  of 
the  action,  for  the  return  of  the  property  to  the  defend- 
ants, if  return  thereof  be  adjudged,  and  tor  the  payment 
to  him  of  such  sum  as  may,  from  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  must  forthwith  take  the 
property  described  in  the  affidavit,  if  it  be  in  the  posses- 
sion of  the  defendant  or  his  agent,  and  retain  it  in  his 
custody.  He  must,  without  delay,  serve  on  the  defend- 
ant a  copy  of  the  affidavit,  notice,  and  undertaking,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found, 
or  to  his  agent  from  whose  possession  the  property  is 
taken,  or  if  neither  can  be  found,  by  leaving  them  at  the 
usual  place- of  abode  of  either,  with  some  person  of  suit- 
able age  and  discretion,  or  if  neither  have  any  knotim 
Slace  of  abode,  by  putting  them  in  the  nearest  post-office, 
irected  to  the  defendant. 

Seizure  of  property— 3  Gal.  112;  24  CaL  147. 

Undertaking— liabiUty  on,  4  Gal.  114;  7  Gal.  390;  8  Cal.  448;  21  Gal 
280;  49  Cal.  902:  title  not  affected  hr,  11  Gal.  277:  retom  adjudged,  sees 
627, 667 :  dismissal  discharges,  sec.  561,  saM.  1. 

Sheriff's  duties— Political  Code,  sees.  4185, 4188,  and  generally,  sees 
4175-4193. 

Value— incorrectly  stated  in  affidavit,  sec.  473. 

§  513.  The  defendant  may,  within  two  days  after  the 
service  of  a  copy  of  the  affidavit  and  undertaking,  give 
notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  ofthe 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived 
all  objection  to  them.  When  the  defendant  excepts  je 
sureties  must  justify  on  notice  in  like  manner  as  upon 
bail  on  arrest;  and  the  sheriff  is  responsible  for  the  suffi- 
ciency of  the  sureties  until  the  objection  to  them  is  either 
waived  or  until  they  justify.  If  the  defendant  e  dpt  to 
the  sureties,  he  cannot  reclaim  the  property  as  provided 
in  the  next  section. 

Justification  of  sureties— 10  CaL  189. 

§  514.  At  any  time  before  the  delivery  of  the  property 
to  the  plaintiff,  the  defendant  may,  if  he  do  not  except  to 
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he  sureties  of  the  plaintiff,  require  the  return  thereof, 
iX>on  giving  to  the  sheriff  a  written  undertaking,  executed 
>y  two  or  more  sufficient  sureties,  to  the  effect  that  they 
ire  bound  in  double  the  value  of  the  property,  as  stated 
n  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
be  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  pay- 
Dent  to  him  of  such  sum  as  may,  for  any  cause,  be  recov- 
ered against  the  defendant.  If  a  return  of  the  {)roperty 
^  not  so  required  within  five  days  after  the  taking  and 
lervice  of  notice  to  the  defendant,  it  must  be  delivered  to 
pie  plaintiff,  except  as  provided  in  section  519. 

[  Defendant's  sureties— liability  of,  7  Cal.  568;  also  compare  sec.  512n; 
■dd  as  to  undertakings  generally,  see  sec.  941;  qualifications  of  sure- 
pes,  sec.  1057. 

[  §  515.  The  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  or  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk,  in  the  same 
poanner  as  upon  bail  on  arreist;  and  upon  such  justifica- 
^on  the  sheriff  must  deliver  the  property  to  the  defend- 
lant.  The  sheriff  is  responsible  for  the  defendant's  sure- 
lies  until  they  justify;  or  until  the  justification  is  com- 
pleted or  waived,  and  may  retain  the  property  until  that 
time;  if  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  must  deliver  the  property 
to  the  plamtiff. 
Seesec.  513n. 

I.  §  516.  The  qualification  of  sureties  must  be  such  as 
ire  prescribed  by  this  Code,  in  respect  to  bail  upon  an 
rder  of  arrest. 

■  'Sureties— quaUflcations  of,  sec.  1057. 

I  §  517.  If  the  property  or  any  part  thereof  be  con'cealed 
I  in  a  building  or  inclosure,  the  sheriff  must  publicly  de- 
mand its  delivery;  if  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession^  and,  if  necessary,  he  may 
ca}^Tb  his  aid  the  power  of  his  county. 
Fv^^^  and  remaining  sections,  see  Shbbivv's  Dutibs,  8ec.512n. 

§  518.  When  the  sheriff  has  taken  property,  as  In  this 
chapter  provided,  he  must  keep  it  in  a  secure  place,  and 
debveiv'^^  to  the  party  entitled  thereto,  tipon  receiving  his 
fees  for  taking  and  his  necessary  expenses  for  keeping 
the  bame. 

§  519.  If  the  property  taken  be  claimed  by  any  other 
person  than  the  defendant  or  Ms  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  posses- 
CODB  Crv.  Pboo.— le. 
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sion  thereof,  stating  the  grounds  of  such  title  or  right, 
and  serve  the  same  upon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property  or  deliver  it  to  the  plaintiff, 
unless  the  plaintiff,  on  demand  of  him  or  his  agent,  in- 
demnify the  sheriff  against  such  claim,  by  an  undertak- 
i^St  ^7  ^^o  BufiBlclent  sureties;  and  no  claim  to  such  proi>- 
erty  by  any  other  person  than  the  defendant  or  his  agent 
is  valid  a^inst  the  sheriff  unless  so  made. 

J\  520.  The  sheriff  must  file  the  notice,  undertaking,  and 
davit,  with  his  proceedings  thereon,  with  the  clerk  of 
the  court  in  which  the  action  is  pending,  within  twenty 
days  after  taking  the  property  mentioned  therein. 

§  521  of  said  Code  is  repealed.  [En  effect  July  1st,  187i.] 
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GHAPTEB  m. 
INJUNCTION. 

885.  Injimctlaa,  wliat  it  Is  and  who  may  grant  it. 

026.  "When  it  may  be  granted. 

887.  At  what  time  It  may  be  granted,  and  what  ia  reqaired  to  ob- 
tain it. 

828.  Injimction  after  answer. 

529.  Security  upon  injunction. 

590.  Order  to  show  cause  why  injunction  should  not  be  granted. 

531.  Injunction  to  suspend  business  of  a  corporation,  now  and  by 
whom  granted. 

saa.  Motion  to  vacate  or  modify  injunction. 

533.  "When  to  be  vacated  or  modified. 

§  525.  An  iinunction  is  a  writ  or  order  requiring  a  per- 
son to  refrain  from  a  particular  act.  It  may  be  granted 
by  the  court  in  whicli  tne  action  is  brought,  or  by  a  judge 
thereof;  and  when  made  by  a  judge,  it  may  be  enforced 
as  an  order  of  the  court,    [in  effect,  March  9th,  1880.] 

Injnxiotion  generally— form  of,  10  Gal.  347 :  definition,  see  Writ,  sec. 
51n,  and  Obdbb,  sec.  1003:  scope  and  function  of,  see.  526fi:  kinds  of, 
see  tf|/f'a.*  receiver  at  siune  time,  28  CaL  577,  sec.  064 :  disobedience  to, 
is  contempt,  sees.  1209, 1210:  limitations,  how  aftected  by,  sec.  356:  pro* 
ceedings  to  obtain,  sees.  827  to  531 :  vacating  or  modifying,  sees.  532, 633. 

Injanction,  kinds  of—provisional  or  preliminary,  also  called  tem- 
porary, sec.  825  et  seq.,  sec.  526,  subds.  2  and  3,  including  interim  injunc- 
tion, sec.  530n:  permanent  or  final,  (includibg  Umitea  and  perpetual) 
sec.  826,  subd.  1. 

Oonrts  and  jndges>-power  to  grant  Injunction,  on  any  day,  sees.  76, 
134:  at  chambers,  sec.  166;  court  commissioners  not  empowered  to 
issue,  sec.  289,  subd.  1. 

Oounty  judge— auxiliary  power  of,  before  amdt.  1880, 6  Cal.  88. 449; 
12  CaL  441;  23  CaL  464;  27  Cal.  151. 

§  526.  An  injunction  may  be  granted  in  the  following 
taaes: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  the  act  complained  (»,  either  for  a  limited 
period  or  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the  liti- 
gation would  produce  waste,  great  or  irreparable  injury 
to  theplaintlff. 

3.  wben  it  appears  during  the  litigation  that  tiie  defend- 


IPTs  rights,  reapectiDc  the  subjeot  of  the  su 
ing  to  render  tbe  judgment  iuefiectual. 

Injunction,  icope,  sad  function  of— <>< 
nnlLmlCeOaito.ICaLm:  1at«c steps  to  ac 
4!)Si  S4  C»L  Tili  «ipeU«|«  sopenislon  ovi 
Cal,  IM;  W  Cul.  ifij  laaS:  M:  Parroti 
prompt BppIlcacIanfar.MCml.M;  pirtlci 
ti^  7§4 :  wbtB  win  Isnw  to  pievrnt  tlOUt 

(muitetl,!  GBL4«,fiMi  S^.«,27f :  T  Cat. 
17:1, 2-23!  UCsLlM',  nCHl.Tli  4;Cal.  I», 
Where  vteieiM  or  wmrceMiarv,  wlU  not  fw 
Col.MT!  »Cal.ll»!  HCsLMSi  MCaLTI 
Cid.ni;  4}CaL6«:  4SC*LeW:4>Cir!ei 
4Ca].31:  SC>Le!;^CaL!«,»,Vl.lU.»Uj 
Cat. 76;  UcaLlM;MCaJ.lU,M:. 
SDBDiviaion  1.   Final  lajnnctian— see  PE> 

SBBDrjiHioss  2  and  J.   toeparablc  injiiiT— 3 


boat  to  do,  or  is  procoring 
in  Tiolatian  of  the  plaint- 


.«S,7i^  andsee'treBpass.in?™. 

Tales— eatolnlne  tolleetlon,  enits,  sales,  etc.,  2  Cal.  B3;  SCaL41;  II 
CsL.3«l.3«0l  hCal.  373,999, !Mj  ]3CtiJ.i;Ji  ieCaL3(r7|  36  C)l].70;  «6  ^ 
41G;  IT  Cal.  M;;  MCaLU;  l9CaLS4;  M  Cal.  (OS. 

FraDd-13  Cal.  3U;  39  Cal.  H;  49  Cal.  94,  £79. 

T^epaas-fi  Cal.  108;  7Cal.3?«;  14Cit.Mii  llCaLKfi;  IS  Cal.  1061  VI 
CaL373i  19CaL909,«l3,U3;  27  Cal.  Mi;  32  Cal.sn^;  K  Cal,  470;  37  Cal- 
2SJ:  4]C9a.  369;  M  Cal.  339;  s2Cal.  SB;  and  see  Waste,  sabds.  Sand). 

g  527.  The  InjuiiGtion  may  be  granted  at  the  time  of 
iasuing  the  aammons  upon  the  complaint,  and  at  any  time 
afterward,  tefore  jadgmeot,  upon  affidavits.  Tho  com- 
plaint In  tbe  one  caae,  and  tbe  affldavlta  In  tho  otber,  muat 
show  satisfactorily  that  sufficient  eronndsesiBt  therefor. 
No  injunction  can  be  granted  on  the  complaint  unlesa  it 
is  verified.  When  granted  on  the  complaint,  a  copy  of  the 
eomplaint  and  vermcation  attached  must  be  served  with 
the  Injunction ;  when  granted  upon  afBdavit.  a.  copy  of  the 
affidavit  raust  be  served  with  the  injunction. 

impUlnt-for  Injunction,  52  Cal.  363;  M  Cal.  K;  M  Cal.  291,  4ie: 
.    ...     ..  _..   ,„    ,    advance  o(  filing,  12  Cal,  107. 
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order  to  show  cause;  but  in  sncli  case  the  defendant  may 
be  restrained  until  the  decision  of  the  court  or  judge 
granting  or  refusing  the  injunction. 

Injnxu^tion  after  answer— 6  Cal.  449;  22  Cal.  362;  85  CaL  52. 

Restraining  ordex^-see  Interim  Ii^junction,  sec.  590n. 

§  529.  On  granting  an  injunction,  the  court  or  judge 
must  require,  except  when  the  people  of  the  State,  a 
county,  or  municipal  corporation,  or  a  married  woman  in 
a  suit  against  her  husband,  is  a  party  plaintiff,  a  written 
undertaKing  on  the  part  of  the  plaintm,  with  sufficient 
sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to 
be  speciiied,  as  such  party  may  sustain  by  reason  of  the 
injunction,  if  the  court  finally  decide  that  the  plaintiff 
was  not  entitled  thereto.  Within  five  days  after  the  serv- 
ice of  the  injunction,  the  defendant  may  except  to  the 
sirfficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them.  When 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the  de- 
fendant of  not  less  than  two  nor  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  justify, 
or  if  others  in  their  place  fail  to  justify  at  the  time  and 
place  appointed,  the  order  granting  an  injunction  shall  be 
dissolved.    [In  effect  April  15th,  1880.] 

UndeT^Hdnga—Generally,  sec.  941n;  returned  on  dtsmlssid,  sec.  681, 
sulMl.  1.  i^ure^teff,  quallflcations  of,  sec.  1057;  justification  of,  sec.  495, 
also  sec.  259,  subd.  3. 

Undertaking  on  injunction— order  inoperative  until  given,  1  Cal. 
396;  12  Cal.  106:  liability  on,  4  Cal.  384;  10  Cal.  351;  13  Cal.  585, 588;  15  Cal. 
11:  18  CaL  625;  28  Cal.  542;  37  Cal.  34:  45  Cal.  302:  Bustamente  v.  Stew- 
art, July  2d,  1880,  5.  Fac.  C.  L.  J.  592;  generally,  see  2  CaL  245;  3  CaL 
216 ;  6  CaL  399 ;  25  CaL  169, 

§  530.  If  the  court  or  judge  deem  it  proper  that  the  de- 
fendant, or  any  of  several  defendants,  should  be  heard 
before  granting  the  injunction,  an  order  may  be  made  re- 
quiring cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  Injunction  should  not  be  granted;  and  the  defend- 
ant may,  in  the  meantime,  be  restrained. 

Interim  injtmction— rf«/ratningr  ort^,  period  of ,  13  Cal.  585;  15  CaL 
109 :  bond,  see  1  Cal.  397;  12  Cal.  106;  also,  see  generally,  18  CaL  206.   . 

§  531.  An  Injunction  to  suspend  the  general  and  ordi- 
nary business  of  a  corporation  cannot  be  -granted  except 
by  the  court  or  a  judge  thereof;  nor  can  it  be  granted 
without  due  notice  of  the  application  therefor  to  the 
proper  officers  or  managing  agent  of  the  corpora  cion,  ex- 
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cept  when  the  people  of  this  State  are  a  party  to  the  pro- 
ceeding. 
Oowts  and  jndges— power  to  grant  Injunction,  see  see.  SSBSn. 

§  532.  If  an  injupction  be  granted  without  notice,  the 
defendant,  at  any  time  before  the  trial,  may  apply,  upon 
reasonable  notice  to  the  judge  who  g^ranted  the  injunction, 
or  to  the  court  in  which  the  action  is  brought,  to  dissolve 
or  modify  the  same.  The  application  may  be  made  upon 
the  complaint  and  the  affidavit  on  which  the  injunction 
was  granted,  or  upon  affidavit  on  the  part  of  the  defend- 
ant, with  or  without  the  answer.  If  the  application  be 
made  upon  affidavits  on  the  part  of  the  defendant,  but 
not  otherwise,  the  plaintiff  may  oppose  the  same  by  affi- 
davits or  other  evidence,  in  addition  to  those  on  which  the 
injunction  was  granted. 

Dissolution,  generallf— practice  on,  35  CaL66:  on  appeal,  w]i6n,4 
Cal.  70:  reyivlng  order  on,  15  GaL  88:  formerly  before  eovaatj  Jn<tee,  29 
Cal.4«4;  and  see  sec.  SSSn:  without  notice,  when,  sec.  937;  12  Cal.  440: 
where  continuance  unnecessary,  44  Gal.  185;  see,  also,  8  GaL  268;  9  GaL 
553;  12  Gal.  441;  22  GaL  479;  29  dtl.  124. 

Dissolution  on  complaint  and  answer— 6  Gal.  482;  23  Cal.  82;  38 
Gal.  637;  39  Gal.  166;  42  Gal.  457;  45  Gal.  186;  52  Gal.  277. 

Dissolving  on  affidavits— 15  GaL  116;  35  Gsa.  52;  89  GaL  511;  44  CaL 
184;  49  Gal.  359;  Parrott  v.  Floyd,  April  17th,  1880. 

§  533.  If  upon  such  application  it  satisf  actorily  appear 
that  there  is  not  sufficient  ground  for  the  injunction,  it 
must  be  dissolved;  or  if  it  satisfactorily  appear  that  the 
extent  of  the  injunction  is  too  great,  it  must  be  modified. 

Seesec.6S2n. 
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CHAPTER   rv. 

;hment. 


S  537.  Attacbment,  when  and  in  \vhat  cases  may  iBsne. 

S  538.  Affldavit  for  attachment,  what  to  contain. 

§  539.  Undertaking  on  attachment. 

S  540.  Writ,  to  whom  directed  and  what  to  state. 

S  541.  Sluures  of  stock  and  debts  due  defendant,  how  attached  and  dis- 
posed of. 

S  542.  How  real  and  personal  property  shall  be  attached, 

S  543.  Attorney  to  eive  written  instructions  to  sheriff  what  to  attaeh. 

S  544.  Garnishment,  when  garnishee  liable  to  plaintiff. 

I  545.  Citation  to  garnishee  to  appear  before  a  court  or  judge. 

S  546.  Inventory,  now  made.    Party  refusing  to  g^ve  memoraaduni 
may  be  compelled  to  pay  costs. 

S  547.  Perishable  property,  how  sold.   Accounts  without  suit  to  be 
collecteQ. 

S  548.  Property  attached  may  be  sold  as  imder  execution,  if  the  Intm*- 
est  of  the  parties  require. 
!>4S,  When  property  claimed  oy  a  third  party,  how  tried. 

550.  If  plaintiff  obtains  judgment,  how  satisfied. 

551.  When  there  remains  a  balance  due,  how  collected. 
When  suits  may  be  commenced  on  the  undertaking. 
If  defendant  recover  Judgment,  wliat  the  sheriff  is  to  deliver. 
Proceedings  to  release  attachment,  before  whom  taken. 
Attachment,  in  what  cases  it  may  be  released  and  upon  what 

terms. 
When  a  motion  to  discharge  attachment  may  be  made,  and  upon 

what  grounds. 
When  motion  made  on  affldavit,  it  may  be  opposed  by  affidavit. 
When  writ  must  be  discharged. 
When  writ  to  be  returned. 

§  537.  The  plaintiff,  at  the  time  of  issuing  the  stun- 
mous,  or  at  any  time  afterward,  may  have  the  propertry 
of  the  defendant  attached,  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered,  unless  the  de- 
fendant give  security  to  pay  such  judgment,  as  in  this 
chapter  providedi  in  the  following  cases: 

1.  In  an  action  upon.a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  payable  in  this  State,  and  is  not  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  originally  so  secured, 
such  security  has,  without  any  act  of  the  plaintiff,  or  the 
person  to  whom  the  security  was  given,  become  valueless; 

2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  State,  {tn  effect 
July  Ist,  1874.] 
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notice,  at  anv  time  before  judgment ;  and  on  the  filing  of  ^ 
the  nndertakinff  and  justification  With   the  clerk,  the 
money  deposited  must  be  refunded  to  the  defendant. 

§  500.  Where  money  has  been  deposited,  if  it  remain 
on  deposit  at  the  time -of  the  recovery  of  a  judgment  in 
favor  of  the  plaintiff,  the  clerk  must,  under  the  airection 
of  the  court,  apply  the  same  in  satisfaction  thereof,  and 
after  satisfying  the  judgment,  refund  the  surplus^  if  any, 
to  the  defendant.  If  the  judgment  is  in  favor  ox  the  de- 
fendant, the  clerk  miist,  under  like  direction  of  the  courts  ; 
refund  to  him  the  whole  sum  deposited  and  remaining  : 
unapplied. 

§  501.  If,  after  beine  arrested,  the  defendant  escape  or 
is  rescued,  the  sheriff  is  liable  as  bail;  but  he  may  dis- 
charge himself  from  such  liability  by  the  giving  bail  at 
any  time  before  judgment. 

§  502.  If  a  judgment  is  recovered  against  the  sheriff, 
upon  his  liability  as  bail,  and  an  execution  thereon  is 
returned  unsatisfied  in  whole  or  in  part,  the  same  pro-  J 
ceedings  may  be  had  on  his  official  bond  for  the  recovery  \ 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  delin- 
quency. I 

§  503.  A  defendant  arrested  may,  at  any  time  before 
the  trial  of  the  action,  or  if  there  be  no  trial,  before  the 
entry  of  ju^ment,  apply  to  the  judge  who  made  the 
order,  or  the  court  in  which  the  action  is.  pending,  upon 
reasonable  notice,  to  vacate  the  order  oi  arrest  or  to^ 
reduce  the  amount  of  bail.  If  the  application  be  made* 
upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiffs  ma^  oppose  the  same  by  affida- 
vits or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made.    [In  effect  July  1st,  1874.] 

Defendant's  waiver— 6  Cal.  57. 

Motion  to  vacate  arrest— 1  Cal.  347;  3  Gal.  378. 

§  504.  If,  upon  such  application,  it  appears  that  there 
was  not  sufficient  cause  for  the  arrest,  the  order  most 
be  vacated;  or  if  it  appears  that  the  bail  was  fixed  too 
high,  the  amount  must  oe  reduced. 

Discharge— no  rearrest  after,  2  Gal. 
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CHAPTER  n. 
CLuAIM   AND   DELIVER7  OF   PERSONAL 


$  909.  I>eUrenr  of  personal  property,  when  it  may  be  claimed. 

I  510.  Affidavit  and  its  requisites. 

I  611.  Iteqnlsition  to  sheruE  to  take  and  delirer  the  property. 

I  512.  Security  on  the  part  of  the  plaintifC  and  proceedings  in  serring 

S  513.  Xbcception  tosureties  and  proceedings  thereon,  or  on  failure  to 
except. 
Defendukt,  when  entitled  to  redelirery. 
Justtftcation  of  defendant's  sureties. 
Qualification  of  sureties. 

Roperty,  how  taken,  when  conceited  in  hnUdlng  or  Inclosure. 
Property,  how  kept. 
Claim  of  property  by  third  person. 
Notice  and  amdavit,  when  and  where  to  be  filed. 
Acttons  on  undertaking. 

§  509.  The  plaintiff  in  an  action  to  recover  the  posses- 
sion of  personal  property  may,  at  the  time  of  issumg  the 
smnmons,  or  at  any  time  before  answer,  claim  the  deliv- 
ery of  such  property  to  him,  as  provided  in  this  chapter. 

Recovery  of  poBsesidon— of  personalty.  Code  remedy  for,  27  CaL 
165;  38  CaL  583;  53  CaL  433. 

Claim  and  deliyery— optional,  38  CaL  588;  generally,  3  CaL  469;  11 
CaL262;  14  Cal.410;  22Cal.l39;  27CaL461;  28CaL606;  34CaL645;36 
CaL  110;  88  Cia.  507, 583. 

§  510.  Where  a  delivery  is  claimed,  an  affidavit  most 
be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing: 

1.  T&t  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
posBession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
feiKUmt; 

3.  The  alleged  cause  of  the  detention  thereof,  accord- 
ing to  his  best  knowledge,  information,  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaiatiff,  or 
if  so  seized,  that  it  is  by  statute  exempt  from  such  seizure. 

5.  9?he  actual  value  of  the  property. 

Xnstioea^  conrta— sec.  510  et  seq.;  made  applicable  to,  sec,  870. 
8iJBi>ivi8ios  5.  Valae— incorrectly  stated  in  affidaylt,  sec.  473. 
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S ether  with  the  interest  and  profit  thereon,  and  ail  debts 
ne  such  defendant,  and  all  other  property  in.  this  State 
of  such  defendant  not  exempt  from  execution,  may  l>e 
attached,  and  if  judgment  be  recovered,  be  sold  to  satisfy 
the  judgment  and  execution. 
Stocks  or  shares— how  attached,  sec.  642,  sabd.  4. 
Debts  and  credits,  etc.— how  attached,  see.  Hi,  sobd.  5. 
Qamishment  geaerally— sees.  M3-545. 

8  542.  The  sheriff  to  whom  the  writ  is  directed  and 
deuvered  must  execute  the  same  without  delay,  and  if 
the  undertaking  mentioned  in  section  five  hundred  and. 
iorty  be  not  given,  as  follows : 

1.  Keal  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached 
by  filing  with  the  recorder  of  the  county  a  copy  of 
the  writ,  together  with  a  description  of  the  propertj 
attached  ana  a  notice  that  it  is  attached,  and  by  leaving 
a  similar  copy  of  the  writ,  description,  and  notice  witn 
an  occupant  of  the  property,  if  there  is  one;  if  not,  then 
by  posting  the  same  in  a  conspicuous  place  on  the  prop^ 
erty  attacned. 

2.  Real  property,  or  any  interest  therein,  belonging  to 
the  defendant,  and  held  by  any  other  person,  or  standing 
on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached  by  filing  with  the  recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property  and  a  notice  that  such  real  property  and 
any  interest  oi  the  defendant  therein,  held  by  or  standing 
in  the  name  of  such  other  person,  (naming  him)  are  at- 
tached, and  by  leaving  with  the  occupant,  if  any,  and 
with  such  other  person  or  his  agent,  if  known  and  within 
the  county,  or  at  the  residence  of  either,  if  within  the 
county,  a  copy  of  the  writ,  with  a  similar  description  and 
notice.    If  there  is  no  occupant  of  the  property,  a  copy 
of  the  writ,  together  with  such  description  and  notice, 
must  be  posted  m  a  conspicuous  place  upon  the  property. 
The  recorder  must  index  such  attachment  when  filed,  m 
the  names  both  of  the  defendant  and  of  the  person  by 
whom  the  property  is  held,  or  in  whose  name  it  stands  on 
the  record^ 

3.  Personal  property,  capable  of  manual  delivery,  must 
be  attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of 
any  corporation  or  company  must  be  attached  by  leaving 
with  the  president  or  other  head  of  the  same,  or  the  sec- 
retary, cashier,  or  other  managing  agent  thereof,  a  cqpy  , 
of  the  writ,  and  a  notice  stating  that  the  stock  qr  Int^i^t 
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e  sureties  of  the  plaintiff,  require  the  return  thereof, 

>n  giving  to  the  sheriff  a  written  undertaking,  executed 

two  or  more  sufficient  sureties,  to  the  effect  that  they 

e  bound  in  double  the  value  of  the  property,  ^s  stated 

the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 

e  plaintiff,  if  such  delivery  be  adjudged,  and  for  thepay- 

ent  to  him  of  such  sum  as  may,  tor  any  cause,  be  recov- 

ed  against  the  defendant.    If  a  return  of  the  property 

not  so  required  within  five  days  after  the  taking  and 

rvice  of  notice  to  the  defendant,  it  must  be  delivered  to 

e  plaintiff,  except  as  provided  in  section  519. 

efendant's  sureties— liability  of,  7  Cal.  568:  also  compare  sec.  5I2n; 
d  as  to  undertakings  generally,  see  sec.  941;  qualifications  of  sure- 
«,  sec.  1057. 

§  515.  The  defendant's  sureties,  upon  notice  to  the 

Plaintiff  of  not  less  than  two  or  more  than  five  days, 

ust  justify  before  a  judge  or  county  clerk,  in  the  same 

nner  as  upon  bail  on  arrest;  and  upon  such  justifica- 

ion  the  sheriff  must  deliver  the  property  to  the  defend- 

t.    The  sheriff  is  responsible  for  tne  defendant's  sure- 

ies  until  they  justify;  or  until  the  justification  is  com- 

leted  or  waived,  and  may  retain  the  property  until  that 

e;  if  they,  or  others  in  their  place,  fail  to  justify  at  the 

ime  and  place  appointed,  he  must  deliver  the  property 

'jtp  the  plamtiff. 

See  sec.  513n. 

§  516.  The  qualification  of  sureties  must  be  such  as 
4re  prescribed  by  this  Code,  in  respect  to  bail  upon  an 
rder  of  arrest. 
Sureties— qualifications  of,  sec.  1057. 

§  517.  If  the  property  or  any  part  thereof  be  coricealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly  de- 
mand its  delivery;  if  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession j  and,  if  necessary,  he  may 
caJ'^^b  his  aid  the  power  of  his  county. 

Fui^^ils  and  remaining  sections,  see  Shebifv's  Duties,  secSlSn. 

§  518.  When  the  sheriff  has  taken  property,  as  in  this 
chapter  provided,  he  must  keep  it  in  a  secure  place,  and 
delivei^^  to  the  party  entitled  thereto,  Upon  receiving  his 
fees  for  taking  and  his  necessary  e:q>enses  for  keeping 
the  bame. 

§  519.  If  the  property  taken  be  claimed  by  any  other 
person  than  the  defendant  or  his  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  posses- 
Cobb  Crv.  Fboc.— le. 
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Slaintiff  for  the  amount  of  such  credits,  property,  or 
ebts,  until  the  attachment  be  discharged,  or  any  judg- 
ment recovered  by  him  be  satisfied. 

Oamishment,  effect  of-8  Cal.  540;  9  GaL  265;  18  CaL  164;  21  CaL  122; 
22  Cal.  667;  also,  see  2  Cal.  33;  6  Cal.  118, 294;  U  Cal.  342;  34  CaL  601;  35 
Cal.  878, 392. 

Similar  inroyiBion  bb  to  ezecntion— sec.  716. 

§  545.  Any  person  owing  debts  to  the  defendant,  or 
haying  in  his  possession  or  under  his  control  any  credits 
or  other  personal  property  belonging  to  the  defendant, 
may  be  required  to  attend  before  the  court  or  judge,  or  a 
referee  appointed  by  the  court  or  judge,  and  be  examined 
on  oath  respecting  the  same.  The  defendant  may  also  be 
required  to  attend,  for  the  purpose  of  givins  inf onnation 
respecting  his  property,  and  may  be  exammed  on  oath. 
The  court  or  judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  be  de- 
livered to  the  sheriff  on  such  terms  as  may  be  just,  having 
reference  to  any  liens  thereon  or  claims  against  the 
same,  and  a  memorandum  to  be  given  of  all  other  per- 
sonal property,  containing  the  amount  and  description 
thereof. 

Q-amishee-Mnrder  for  examination  of,  9  CaL  262;  examination  of ,  4 
Cal.  409;  discharge  of,  3  Cal.  253;  answer  of,  5  Cal.  118;  Uablli^  of,  6 
CaL  16;  11  CaL  SO. 

]>efendant— scope  of  examination  of,  51  Cal.  316. 

Compare— proceedings  supplementary  to  execation,  sees.  714-721. 

§  546.  The  sheriff  must  make  a  full  inventory  of  the 
property  attached,  and  return  the  same  with  the  writ^  To 
enable  him  to  make  such  return  as  to  debts  and  credits 
attached,  he  must  request,  at  the  time  of  service,  the 
party  owing  the  debt  or  having  the  credit  to  give  him  a 
memorandum,  stating  the  amount  and  description  of 
each;  and  if  such  memorandum  be  refused,  he  must  re- 
turn the  fact  of  refusal  with  the  writ.  The  party  refusing 
to  give  the  memorandum  may  be  required  to  pay  the 
costs  of  any  proceedings  taken  for  the  purpose  ox  obtain- 
ing information  respecting  the  amounts  and  description 
of  such  debt  or  credit. 

Sheriff's  retam-5  Cal.  58;  6  Cal.  85;  8  CaL  21;  11  Cal.  238;  43  CaL  577. 

Sheriff's  dnties-sec.  540fi,  96  CaL  105. 

§  547.  If  any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  the  same  in  the  manner  in  which 
such  property  is  sold  on  execution.  The  proceeds  and 
other  property  attached  by  him  must  be  retained  by  him 
to  answer  any  judgment  that  may  be  recovered,  in  the 
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action,  unless  sooner  subjected  to  execution  upon  another 
judgment,  recovered  previous  to  the  issuing  oi  the  attach- 
ment. Debts  and  credits  attached  may  be  collected  by 
him,  if  the  same  can  be  done  without  suit.  The  sheiiff's 
receipt  is  a  sufficient  discharge  for  the  amount  paid. 
Sale  on  attachment— «ec.  548n. 

Ji  548.  Whenever  property  has  been  taken  by  an 
cer  under  a  writ  of  attachment,  and  it  is  made  to  ap- 
pear satisfactorily  to  the  court  or  a  judge  thereof,  that 
the  interest  of  the  parties  to  the  action  will  be  subserved 
by  a  sale  thereof,  the  court  or  judge  may  order  such  prop- 
erty to  be  sold  in  the  same  manner  as  property  is  sold 
under  an  execution,  and  the  proceeds  to  oe  deposited  in 
the  court,  to  abide  the  jadgment  in  the  action.  Such 
order  can  be  made  only  upon  notice  to  the  adverse  party 
or  his  attorney,  in  case  such  partjr  has  been  personally 
served  with  a  summons  in  the  action.  [In  enect  March 
9th,  1880.] 
Sale  on  attachment— 49  Gal.  297. 

§  549.  If  any  personal  property  attached  be  claimed 
by  a  third  person  as  his  property,  the  sheriff  may  sum- 
mon a  jury  of  six  men  to  try  the  validity  of  such  claim, 
and  such  proceedings  shall  be  had  thereon,  with  the  like 
effect,  as  in  case  of  a  claim  after  levy  upon  execution. 

Sheriff's  juy— see  sec.  689;  8  Cal.  227. 

Indenmi^hond— 8Cal.227;  34  Cal.  629;  notice  to  sureties  on,  see. 
1055. 

§  550.  If  judgment  be  recovered  by  the  plaintiff,  the 
sheriff  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  defendant  or 
a  claimant  as  hereinbefore  provided,  or  subjected  to  exe- 
cution on  another  judgment,  recovered  previous  to  the 
issuing  of  the  attachment,  if  it  be  sufficient  for  that  pur- 
pose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  cred- 
its collected  bv  him,  or  so  much  as  shaU  be  necessary  to 
satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 

have  been  issued  on  the  judgment,  he  must  sell  under  the 

execution  so  much  of  the  property,  real  or  personal,  as 

may  be  necessary  to  satisfy  the  oalance,  if  enough  for 

that  purpose  remain  in  his  nands.    Notices  of  the  sales 

must  be  given,  and  the  sales  conducted  as  in  other  cases 

of  sales  on  execution. 

Sheriff's  duties  as  to  sale— sec.  540»;  8  Cal.  570;  9  CsJ.  538;  14  Cal. 
666;  25  Cal.  542. 

CoDB  Civ.  Pboc— it. 
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Disposition  of  proceeds— liability  of  ofllcer.  Political  Code,  sec. 

4181;  6Cal.l96;  10  Gal.  486;  28Cal.286:  creditor's  rlglits,  21  CaL  172:  and 
l^enerally,  see  6  CiO.  376;  30  Cal.  114. 

Sales  on  ezecntion-«ec8. 682>709. 

§  551.  If,  after  selling  all  the  property  attached  by 
him  remaining  in  his  hands,  and  applying  the  proceeds, 
together  with  the  proceeds  of  any  debts  or  credits  col- 
lected by  him,  deducting  his  fees,  to  the  payment  of  the 
judgment,  any  balance  snaU  remain  due,  the  sherift  must 
proceed  to  collect  such  balance  as  upon  an  execution  in 
other  cases.  Whenever  the  judgment  shall  have  been 
paid,  the  sheriff,  upon  reasonable  demand,  must  deliver 
over  to  the  defendant  the  attached  property  remaining^  in 
his  hands,  and  any  proceeds  of  the  property  attached  un- 
applied on  the  judgment. 

Sarplns— 7  Gal.  144;  and  see  sec.  540». 

Payment  of  j  adgment— 45  Gal.  616. 

§  552.  If  the  execution  be  returned  unsatisfied  in 
whole  or  in  part,  the  plaintiff  may  prosecute  any  under- 
taking given  pursuant  to  section  live  hundred  and  forty, 
or  section  five  hundred  and  fifty-five,  or  he  may  proceed 
as  in  other  cases  upon  the  return  of  an  execution. 

Ootmter-bond  to  prevent  attachment— sec.  540n;  6  Cal.  277. 

Bond  for  release  after  appearance— sec.  555n. 

§  553.  If  the  defendant  recover  judgment  against  the 
plaintiff,  any  undertaking  received  in  the  action,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriff,  and 
all  the  property  attached  remaining  in  the  sheriff's  hands, 
must  be  delivered  to  the  defendant  or  his  agent ;  the  or- 
der of  attachment  shall  be  discharged,  and  the  property 
released  therefrom. 

Attachment  dissolved— by  judgment  for  defendant,  29  Gal.  316. 

§  554.  Whenever  the  defendant  has  appeared  in  the 
action,  he  may,  upon  reasonable  notice  to  the  plaintiff,  ap^ 
ply  to  the  court  in  which  the  action  is  pending,  or  to  the 
judge  thereof,  for  an  order  to  discharge  the  attachment, 
wholly  or  in  part ;  and  upon  the  execution  of  the  under- 
taking mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  the  attachment  any 
or  all  of  the  property  attached;  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof, 
must  be  delivered  to  the  defendant,  u]pon  the  justification 
of  the  sureties  on  the  undertaking  if  required  by  the 
plaintiff.    [In  effect  March  9th,  188071 

Appearance— sec.  1014. 

Bond  to  discharge  attachment— eec.  556n, 
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§  555.  Before  makinff  such  order,  the  court  or  judge 
must  require  an  undertaKinff  on  behalf  of  the  defendant, 
by  at  least  two  sureties,  residents  and  freeholders,  or 
householders,  in  the  State,  to  the  effect  that  in  case  the 
plaintiff  recover  judgme^t  in  the  action,  defendant  will, 
on  demand,  redeliver  the  attached  property  so  released  to 
the  proper  officer,  to  be  applied  to  the  payment  of  the 
judgment,  or,  in  default  thereof,  that  the  aef endant  and 
sureties  Tvill,  on  demand,  pay  to  the  plaintiff  the  full 
value  of  the  property  released.  The  court  or  judge  mak- 
ing such  order  may  fix  the  sum  for  which  the  undertaking 
must  be  executed,  and  if  necessary  in  fixins  such  sum  to 
know  the  value  of  the  property  released,  tne  same  may 
be  appraised  bv  one  or  more  disinterested  persons,  to  be 
appointed  for  that  purpose.  *  The  sureties  may  be  required 
to  justify  before  the  court  or  judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  without 
their  justification,  if  the  same  be  required.  [In  effect 
July  l8t,  1874.] 

TTndertaldngs,  generally— sees.  259,  subd.  3;  495;  581,  subd.  1;  941n, 
1067. 

Undertaking  to  release  attachment— liability  of  sureties,  6  Gal.  651 ; 
ACaLsOI;  18  Gal.  339;  26  Gal.  535;  29  Gal.  194;  effect  of ,  Harding  v.  Ml- 
near,  April  6tli,  1880;  counter-bond  to  prevent  attachment,  sec.  540n. 

§  556.  The  defendant  may  also  at  any  time,  either  be- 
fore or  after  the  release  of  the  attached  property,  or 
before  any  attachment  shall  have  been  actually  levied, 
&PPly  on  motion,  upon  reasonable  notice  to  the  plaintiff, 
to  the  court  in  which  the  action  is  brought,  or  to  a  judge 
thereof,  that  the  writ  of  attachment  be  discharged  on  the 
ground  that  the  same  was  improperly  or  irregularly 
issued.    [In  effect  March  9th,  1880.] 

DiBsolntion— points  of  irregularity  must  be  specified,  10  Gal.  337; 
mcurable  informality  essential,  33  Gal.  168;  not  when  midertaldng  is 
Bofflcient,  Goodwin  v.  Buckley,  March  11th,  1880. 

§  557-.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
niay  oppose  the  same  by  affidavits  or  other  evidence,  in 
Edition  to  those  on  which  the  attachment  was  made. 

On  affidavits— compare  application  to  dissolve  injunction,  sec.  532. 

•§  558.  If,  upon  such  application,  it.  satisfactorily  ap- 
pears that  the  writ  of  attachment  was  improperly  or  ir- 
regularly issued,  it  must  be  discharged. 

%  559.  The  sheriff  must  return  the  writ  of  attachment 
'^th  the  'summons,  if  issued  at  the  same  time ;  otherwise, 
"^thin  twenty  days  after  its  receipt,  with  a  certificate  of 
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his  proceedings  indorsed  thereon  or  attached  thereto;  and 
whenever  an  order  has  been  made  dischaigiiu|^  or  releas- 
ing an  attachment  npon  real  property,  a  certified  copy  of 
such  order  mav  be  filed  in  tne  offices  of  the  coonly  re- 
corders in  which  the  notices  of  attachment  have  been 
filed,  and  be  indexed  in  like  manner.  [Approved  Bforch 
3rd,  1876.] 

Shtriif'i  datiet— MC.  540n. 

ShtriiT's  retnm— flee.  546fi. 

Notioei  of  attachment  filed— sec.  542,  sabds.  1  and  2. 
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CHAPTER  V. 
RBCBIVBRCk 

8  964.  Appointment  of  receiver. 

S  065.  Appointment  of  receivers  upon  dissolution  of  corporation. 

9  566.  Ytho  sball  not  be  appointed. 
S  567.  Oath  and  ondertalung. 

S  568.  Powers  of  receivers. 
•S  569.  Investment  of  funds. 

§  564.  A  receiver  may  be  appointed  by  the  court  in 
wmch  an  action  is  pending,  or  by  the  judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  par- 
chase  of  property,  or  by  a  creditor  to  subject  any  property 
or  fond  to  his  claim,  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  whose  right  to 
or  interest  in  the  property  or  fund,  or  the  proceeds  thereof, 
is  probable,  and  where  it  is  shown  that  the  property  or 
fund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
jured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  })roperty  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the 
property  is  probably  insufficient  to  discharge  the  mort- 
gage debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  the  pendency  of 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  the 
judgment  debtor  refuses  to  apply  his  property  in  satisfac- 
tion of  the  judgment; 

5.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
has  forfeited  its  corporate  rights; 

&  In  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of  equity. 

B«oeiv«r  generallf— appointment  of,  3  CaL  386;  custody  of,  6  Cal. 
540:  9  CaL  28.  Becent  leading  cases:  French  Bank  Case,  53  CaL  495; 
Bafeman  v.  The  Superior  Court,  etc.,  March  6th.  1880.  Farther,  see 
5 OaL  4M;  8  CaL  306;  16  CaL  146;  22  Cal.  191 ;  25  Cal.  11 ;  85  CaL  476. 

Action,  when  pondiag^-sec.  1049. 
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Power  of  judge— At  ehamben,  sees.  166, 176;  of  court  commlSBtoner, 
sec.  299;  of  county  Judge,  as  to  receivers,  before  Const.  1879,  see  13 
Cal.  639. 

SUBDivisioir  1.  iVendor,  creditor,  partner— as  to  last,  see  S  CaL 


Party  applying-i63  Cal.  553. 

Danger  of  loss  or  injury— see  3  Cal.  386. 

StTBDiYiBioir  2.  Foredosore— before  tkls  statute,  6  CaL  99. 

Subdivisions  3  and  4.  After  judgment— 26  CaL  447. 

SUBDivisioir  6.  Gorporation— insolvent,  see  French  Bank  Case,  93 
Cal.  495;  dissolved,  see  sec.  569. 

SuBDivisioir  6.  Equity  usage— French  Bank  Case,  63  GaL  496; 
Bateman  v.  Superior  Court,  March  6th,  1880.  , 

§  565.  Upon  the  dissolution  of  any  corporation,  the 
Superior  Court  of  the  county  in  which  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of  bus- 
iness, on  application  of  any  creditor  of  the  corporation, 
or  of  any  stockholder  or  member  thereof,  may  appoint 
one  or  more  persons  to  be  receivers  or  trustees  of  the  cor- 
poration, to  take  charge  of  the  estate  and  effects  thereof, 
and  to  collect  the  debts  and  property  due  and  belonging 
to  the  corporation,  and  to  pay  the  outstanding  debts 
thereof,  and  to  divide  the  moneys  and  other,  property  that 
shall  remain  over,  among  the  stockholders  or  members. 
[In  effect  March  9th,  1880!j 

Dissolution— /nvo^unton^,  Civil  Code,  see  sees.  399,  400,  and  this 
Code,  sec.  802  et  seq.    Voluntary,  sec.  1227  et  seq.,  post 

§  566.  No  party,  or  attorney,  or.  person  interested  in  an 
action,  can  be  appointed  receiver  therein,  without  the 
written  consent  of  the  parties,  filed  with  the  clerk.  If  .a 
receiver  be  appointed  upon  an  ex  parte  application,  the 
court,  before  making  the  order,  may  require  from  the  ap- 
plicant an  undertaKing  with  sufficient  sureties,  in  an 
amount  to  be  fixed  by  tne  court,  to  the  effect  that  the  ap- 
plicant will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receiver 
and  the  entry  by  him  upon  his  duties,  in  case  the  appli- 
cant shall  have  procured  such  appointment  wrongfully, 
maliciously,  or  without  sufficient  cause,  and  the  court 
may,  in  its  discretion,  at  any  time  after  said  appointment, 
require  an  additional  undertaking.  [In  effect  July  1st, 
1874.] 

Undertakings  generally^-eee  sec.  655n. 

§  567.  Before  enteMng  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  them  f aithf ully,  and  with  one 
or  more  sureties,  approved  by  the  court  or  ;iudge,  execute 
an  undertaking  to  such  person,  and  in  such  sum  as  the 


199  BBCEIV1SB8.  §§ 

court  or  judge  may  direct,  to  the  effect  that  he  will  f aith- 
f  ally  discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Bond  of  receiTor— Political  Code,  sees.  961,  982,  and  sees.  947-486, 
generally. 

§  568.  The  receiver  has,  under  the  control  of  the  court, 
power  to  bring  and  defend  actions  in  his  own  name,  as 
receiver;  to  take  and  keep  possession  of  the  property,  to 
receive  rents,  collect  debts,  to  compound  for  and  com- 
promise the  same,  to  make  transfers,  and  generally  to  do 
such  acts  respecting  the  property  as  the  court  may  au- 
thorize. 

Duties  of  reoelTor— 6  CaL  475;  15  CaL  207;  26  Cal.  448. 

§  569.  Funds  in  the  hands  of  a  receiver  may  be  in- 
vested upon  interest,  by  order  of  the  court;  but  no  such 
order  can  be  made,  except  upon  the  consent  of  all  the 
parties  to  the  action. 
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CHAPTER  VI. 
DEPOSIT  IN  COURT. 

S  572.  Deposit  in  court. 

I  573.  Money  paid  to  cleric  must  be  deposited  with  eoanty  treaiorer. 

§  574.  Manner  of  enforcing  the  order. 

§  572.  When  it  is  admitted  by  the  pleading,  or  shown 
upon  the  examination  of  a  party,  that  he  has  in  his  1K>s- 
session,  or  under  his  control,  any  mone^  or  other  thing 
capable  of  delivery,  which,  being  the  subject  of  litieaticni, 
is  held  by  him  as  trustee  for  another  party,  or  which  be- 
longs or  is  due  to  another  party,  the  court  may  order  the 
same,  upon  motion,  to  be  deposited  in  court  or  delivered 
to  such  party,  upon  such  conditions  as  may  be  just,  sub- 
ject to  the  farther  direction  of  the  court. 

Money— most  be  in  party's  possession,  51  Cal.  442. 

§  573.  If  the  money  is  deposited  in  court,  it  must  be 
paid  to  the  clerk,  who  must  deposit  it  with  the  county 
treasurer,  by  him  to  be  held  subject  to  the  order  of  the 
court.  For  the  safe  keeping  of  the  money  deposited  with 
him  the  treasurer  is  liable  on  his  official  bona. 

Deposit  with  olerk— sec.  2104. 

Money  in  treainrer's  hands— liable  to  taxation,  SO  CaL  242. 

g  574.  Whenever,  in  the  exercise  of  its  authority,  a 
court  has  ordered  the  deposit  or  delivery  of  money  or 
other  thing,  and  the  order  is  disobeyed^  the  court,  besides 
punishing  the  disobedience,  may  make  an  order  requiring 
the  sheriff  to  take  the  money  or  thing  and  deposit  or  de- 
liver it  in  conformity  with  the  direction  of  the  court. 

Punishing  tiie  disobedience— contempt,  sec.  1209;  51  CaL  442. 

Sheriff's  duties— as  to  ofAcial  moneys,  Political  Code,  sec.  4181. 


TITLB  Vni. 

Of  the  Trial  and  Judgment 'in  Civil  Ac* 

tions. 

Chap.    I.  Judgment  in  general. 

XL  Judgment  upon  failure  to  answer. 

m.  Issues— the  modes  of  trial  and  postponements. 

rv.  Trial  by  jury. 

V.  Trial  by  the  Court. 

VI.  Of  references  and  trials  bv  referees. 

yil.  Provisions  relating  to  trials  in  general. 

viiL  The  manner  of  giving  and  entering  judgment. 

[201] 
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CHAPTER  I. 

JXJDOBCESNT  UX  OBNBRAL. 

§  577.  Judgment  defined. 

I  578.  Judgment  may  be  for  or  against  one  of  the  parties. 

S  579.  Judgment  may  be  against  one  party  and  action  proceed  as  to 

OTbera. 
S  580.  The  relief  to  be  awarded  to  the  plaintiff.     . 
S  581.  Action  may  be  dismissed  or  nonsuit  entered. 
\  582.  All  other  }ud|^ents  are  on  the  merits. 

§  577.  A  judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  an  action  or  proceeding. 

Judgment— confession  by,  sec.  1132;  default  by,  sec.  585;  demurrer 
on,  sec.  638;  estoppel  as  to,  sec.  1906;  generally,  664»;  nonsuit,  of,  see. 
561;  pleadings,  on,  sec.  582;  on  trial  by  court,  sec.  683;  on  trtal  by  Jury, 
sec.  664.  See  also,  1  Cal.  134 ;  9  Cal.  173 ;  12  Cal.  467 ;  14  Cal.  11  / ;  18  CaL  62S: 
21  Gal.  151;  27  Cal.  228;  31  Cal.  273;  83  Gal.  474;  34  Cal.  891;  35  CaL  550;  36 
Cal.  230;  37  Cal.  282, 437,  458;  39  Cal.  639;  46  Cal.  206. 

§  578.  Judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or  more 
of  several  defendants;  and  it  may,  when  the  justice  of 
the  case  requires  it,  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

Parties  to  judgments-adding  and  striking  out,  sees.  389, 47Sn;  way 
vice  on  less  than  all,  sees.  388, 414;  joint  defendants,  sees.  383, 969. 

Judgments  for  or  against  some— liability  of  part,  1  CaL  167;  6  CaL 
176: 18  Cal.  400,402;  39  Cal.  95,412:  waiver  as  to  Joinder,  sec.  434, 8  Cal.  514; 
21  Cal.  635;  42  Cal.  335;  47  Cal.  221;  and  as  to  tresnass,  apportioning 
damages,  etc.,  see  7  Cal.  152;  8  CaL  514;  49  Cal.  155;  McCool  v.  mahoney, 
April6th,  1880:  nonsuit  as  to  some  parties,  sec.  581n. 

§  579.  In  an  action  against  several  defendants,  the 

court  may,  in  its  discretion,  render  judgment  against  one 

or  more  of  them,  leaving  the  action  to  proceed  against  the 

others,  whenever  a  several  judgment  is  proper. 

Parties  to  judgments— sec.  578n. 

Defendants  not  served— no  judgment  agninst.  2  CaL  89;  10  Cal.  511: 
Dlggins  V.  Keay,  April  7th,  1880.  See  also.  Several  JimoMEKT,  and 
.JoiKT  Debtors,  tnfra,  and  compare  sec.  414. 

Joint  debtors— proceedings  against,  sec.  969,  and  see  Several 
JUDOMEWT,  infra. 

Several  judgment— when  proper:  iS^evera;  7ta6t7t7y,  where, though 
defendants  joined,  sec.  383:  1  Cal.  191, 470.  Joint  and  several  liability, 
where,  9  Cal.  286 ;  29  Cal.  429.  Joint  liability,  where,  against  those  served 
only,  see  18  Cal.  399, 402 ;  39  Cal.  95:  50  Cal.  530.  Partners,  against,  see  2 
Cal.  89;  18  Cal.  397 ;  51  CaL  184.    Ejectment,  in,  18  Cal.  219:  28  Cal.  26. 


g  S80.  ;cbe  relief  Krauts  to  the  plaintiff,  if  there  1>e 
no  answer,  cannot  exceed  that  which  he  shall  have  de- 
manded In  hiscomplaint;  but  ID  any  other  case,  the  court 
may  Rxant  him  an;  relief  consisteoC  with  the  case  made 
by  the  complaint  and  embraced  within  the  issue. 
EXTENT  OF    RELIEF. 

Dobolt,  jndgmant  bf— dflmand  of  compUlDt  limits  TflUet,  U  Cal- 
ls: 20  CaL  al.en:  2S  CaL  MS;  27  Gil.  IIK;  39  CaL  lU;  M  CaL  T»:  bat 
JudgmeDtbe;ond,notTDld,30CiLll31;  41Cal,£W. 

JndEineat  irtun  nMtm~-Rilftf  conllKidtif  tm^pMnl,! CtLftt;  t 
Cal.  2Mi  ZSCaLM]  MCaL  IWi  n  OtL  liunii  »OiL  ioei  bat  hUu 
too  much  r«lla>I«nBl(«,M{al.B7;  rBMuctoonnnoiladBiDnittKU, 
IK;  BtrlkiDs  OBtiinTnu  watrer,  neat. SBi  ■arnUeieinciM  (V 
compUi^tll  CU.;<:  U  CaL  171:  A^  CU.  m.a^  tnond  mhMW. 
In  excess  of  ptuer.aOO.iSli  IICaLUS:  32CaL«lt  arSrWi^CaL 
IM;  STCsl.  Ml:  ni<nva8lBCdaiD««a,n<sLn:  ■diUiiB  Interest. !S  iM. 
EZB:  durersDt  from  that  ask«dTWCaL«39i  WCaLlIl:  anaver  as  aiding 
complaint.  Harden  V.Ware,  Apiiinb,  ISM- 
BELIEF    OEHEBALLT. 


Coinplalnt—iritUa  and  bejood.iee  natoB  as  to  Juixijiekt.  n 


«,K1;  D^CaLCW. 
Judgment,  from— aec.  «73u. 
Legal— see  prtucipallkaadBnndeTSBEiBr  m  PAUTioni^B  Casm, 

FTHfar  for— when  algnldcant.Sl  CaL  U|  MCaI.3JS. 
Frermtln— SflumRv,  Civil  Code,  ura.  33W,  Mffii  3Seo.    .final  (n- 
jtineiiort.CMl  Code,  Bees.  M22, '""■  **  **"'  ***'  "  '^^  ■*"■  '■»'*"'  ""- 


33W,9M8.3Sf 


BBLISF  nX  FABTIODIiAB  OASES. 


li.  ISTOi_Bolcnleiea  s^Boolon, 


MoneTpaid-MCiiLMi.  Koiigagp-eecliBa;  fai 
v.  Hlgglns,  April  Slst.  Ism.  Mnltlpllcltr  of — ^~ 
387.    K8gUBeiiM-«Ciil.5K;  MCal.4Mi  CI 

Cal.  193:  17  CsL  4]«:   M  Cal.  SM.  4M;  U  Cn ,^„^. 

SJ.CaI.13S.  QoMsr— see  &ISCTSENT.  Fannanhlp-^CliU  Code,  Bees. 
J46S-247l;2C!lL«U;*Cal.n6;SSCal.77;*SCaLiM;  U  CaL  «;  M  Cd. 
ia ;  i'i  Cal.  M>.  Parnr  vbU— SI  Cal.  I2it.  Promluoij  note— M  CaL  61. 
Qaaottimmenilt— »V:al.t79.  BsdampllMi— II  C>l.a  Baplorl^-sec 
Cokveksion.MCbI.ILO:  22  CsL  142;  KCbLSR:  cot«ianU,beCweeD.4I 
Cai.s;  mcbi.Ai.  Rlehi-aunitory.ieCBi.Mi:  ascii.US.  B1<m~-CMI 
„.. 'aTjUC*!.  M.    BhMUr-TCtlam  iRaliut,  PaUIJcs] 

B.  Ton-41  cw.  —  ■" '■-  ■"• ■--* 

.i.»:  iK^.ilOiaiCaLIie.MC 

M  COKVBBilOS,  10  ClL  W!  i  4 
H:iuiilt,61  Cal.B7(L    mnM— 4»CbI.mi;  MLBi-igi:  oi  1 
3G3.    Uisand  OCCIipaUoD~-3Ca1,603;  3CsL!llI,37a.    ^ 


3.4i;«-tl8I.   Tan-»lC»LHE!93CBl.«I>4.   Tnapua  to  li 
■C.7U1  11Ca1.31[ii31CaLlie,M0;MCa].l»j.UCal.KS.49S.  Tnr- 
—  " — VBBiIo»,10C»LW!i  43Cal.W;  sOCal.aiai  not wilnBt co- 
J.B7(L   T4jit--4»CBl.4SI;  MtaLlIlT:  aiCaLli^MC»l.  , 


§  581.  An  action  may  be  dlamissed,  oi  a  judgment  of 
noDSUit  entei'ed,  in  the  following  ca^ea : 

l9t.  By  the  plaintiS  himeelf.  at  any  time  before  trial, 
vpoQ  payment  of  costs:  provide,  a  counter.claiin  has  not 
been  made  or  affirmatiyo  relief  sought  by  the  on>s»*om- 

Cint  or  HUBwei  of  defendant.  If  a  provisional  lemedy 
heen  allowed,  the  nndertakine  must  thereupon  be  de- 
livered by  the  clerk  to  the  defendant,  who  may  have  hJa 
action  thereon. 


2iid.  By  eitbet  party,  apon  the  written  conseat  of  tbe 

8rd.  By  the  coart.  when  the  plaintiff  fails  to  appear  on 
the  trial,  and  the  defentlant  appears  and  asks  for  the  dis- 

4tli.  By  the  oonrt,  irben,  upon  the  trial  and  before  the 
final  submission  of  the  case,  tbe  plaintiff  at^dons  It ; 

Stb.  By  the  court,  upon  motion  of  the  defendant,  when, 
upon  tbe  trial,  the  pl^tlff  fails  to  prove  a  sufficient  case 
for  the  jury. 

Tbe  dismisaal  mentioned  in  the  first  two  subdivisions  Is 

made  by  on  entry  In  the  clerk's  tegistei.    Jndsment  may 

thereapon  be  entered  accordinsly-    [Approved  February 

25th,  ifiia]  -B  I    rr 

OieiillBBAL  OB  KOHST7IT. 


1       Nonmlt-rabda, 

t»inl6i  effector 

ITCaLMI. 

MCal.441. 

1.117;  ISCaLM, 

I47.26t;  a^Cai.*eS 

>2Cal.  100,463;  n 

H.  410;  39  CbI. 

*Cal.241;i7Cs 

M;;S3Ck3»6. 

B7  plaintiff,  be 

on  Mal-n  CbI. 

ElCBptiOIU-irAC 

irtaBb«rore°amSt 

496:  bntoUer- 

lUVe.MeSSCiiLJl. 

8DEDIV3810H  I 

By  oonwnl-no 

STTBniTlBIOir  3 

St  tiial-soe  subd. 

.   Trial,  brine- 

lug  on.  sec.  SM. 

^iranrviaio    t 
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CHAPTER  TL 

JXTDOMENT  UPON  FAILX7IIB  TO  ANSWBR. 

§  585.  In  what  cases  Judgment  may  be  had  upon  the  failure  of  the  de- 
fendant to  answer. 

g  585.  Judgment  may  be  bad,  if  tbe  defendant  fail  to 
answer  tbe  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  tbe  recoyery  of 
money  or  damages  only,  if  no  answer  bas  been  filed  wltb 
tbe  clerk  of  tbe  court  within  tbe  time  specified  in  tbe  sum- 
mons, or  such  further  time  as  may  bave  been  granted,  the 
clerk,  upon  application  of  tbe  plaintiff,  must  enter  tbe  de- 
fault of  tbe  defendant,  and  immediately  thereafter  enter 
judgment  for  tbe  amount  specified  in  tbe  summons,  in- 
cluding tbe  costs,  against  tbe  defendant,  or  against  one  or 
more  of  several  defendants  in  tbe  cases  provided  for  in 
section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  no  answer  bas  been  filed  witb  tbe 
clerk  of  tbe  court  within  tbe  time  specified  in  tbe  sum- 
mons, or  sucb  furtber  time  as  may  bave  been  granted, 
tbe  clerk  must  enter  the  default  of  tbe  defendant;  and 
thereafter  tbe  plaintiff  may  apply  at  tbe  first  or  any  sub^ 
sequent  term  of  tbe  court  tor  tne  relief  demanded  in  tbe 
complaint.  If  tbe  taking  of  an  account,  or  tbe  proof  of 
any  fact,  is  necessarjr,  to  enable  tbe  court  to  give  judg- 
ment, or  to  carry  the  judgment  into  effect,  tbe  court  may 
take  tbe  account  or  hear  tbe  proof;  or  may,  in  its  discre- 
tioh,  order  a  reference  for  that  purpose.  And  where  tbe 
action  is  for  the  recovery  of  damages,  in  wbole  or  in  part, 
the  court  may  order  tbe  damages  to  be  assessed  by  a  ]ury ; 
or  if,  to  determine  tbe  amount  of  damages,  the  examina- 
tion of  a  long  account  be  involved,  by  a  reference  as  above 
provided. 

3.  In  actions  wbere  tbe  service  of  tbe  summons  was  by 
publication,  tbe  plaintiff,  upon  tbe  expiration  of  tbe  time 
for  answering,  may,  upon  proof  of  the  publicaticm,  and 
that  no  answer  bas  been  filed,  apply  for  judgment ;  and 
the  court  must  tbereupon  require  proof  to  be  made  of  the 
demand  mentioned  in  tbe  complamt;  and  if  tbe  defend- 
ant be  not  a  resident  of  tbe  State,  must  require  tbe  plaint- 
iff, or  bis  agent,  to  be  examined  on  oath,  respecting  any 
payments  that  bave  been  made  to  tbe  plaintiff,  or  to  any 
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one  for  his  use,  on  account  ef  such  demand,  and  may 
render  judgment  for  the  amount  which  he  is  entitled  to 
recover. 

JXTDGMENT  BT  OEFAUIiT. 

Judgment  generaUy— sees.  577»,  STISSZ,  e64n,  664-«75. 

^ndgment  on  pleadings— iij/ra. 

Defaolt  judgment,  generally-^assigninent  of,  23  Cal.  2S5;  25  Cal.  fi39: 
opening,  sec.  473n:  despite  failure  to  furnish  particulars,  32  Gal.  634: 
atfalnst  corporatlou,  9  Cfal.  456;  11  Cal.  250:  further,  see  1  Cal.  94:  6  Gal. 
173;  9  Cal.  130;  10  Gal.  441, 555;  15  Cal.  23:  16  Gal.  381;  21  Gal.  425;  27  Cal. 
102;  30  CaL  92, 202, 530;  37  Cal.  465;  40  CaL  439. 

Si]BDrvi8ioir  I.  On  money  contract— JVb  answer  filed,  34  CaL  25. 
Entry  of  (kfendant's  default,  18  CaL  420;  45  Cal.  462;  Maud  v.  Wear. 
May  I7tn,  1880.  JSntry  of  default  judgment,  genenUyt  1  Gal.  131 ;  7  Cal. 
449;  17  Cal.  665;  28  CaL  650;  30  Cal.  ife;  35  Gal.  40;  53  Cal.  253:  where 
complaint  insuffloieut,  11  CaL  258;  14  Cal.  210:  on  defective  summons, 
1  Cal. 416;  2  Cal. 242;  8  Cal.  625;  28  Gal.  153:  41  CaL  316;  and8ee6ec.407n. 
as  to  contents  of  summons:  where  fictitious  names  of  defendants,  3 
Cal.  235;  6  Cal.  415;  14  Cal.  119;  23  Cal.  92:  27  Cal.  99:  where  no  answer, 
after  demurrer  overruled,  or  answer  stricken  out,  sec.  636;  18  Cal.  625; 
20  Cal.  633.  Default  judgment  must  follow  complaints  sec.  580:  10  CaL 
378:  15  CaL  510;  19  Cal.  500;  21  CaL  46^:  27  Cal.  495;  30  Gal.  530;  39  CaL  72; 
44  Cal.  305;  45  CaL  394:  damages,  4  Cal.  255;  and  see  imder  subd.  2,  note. 

SIJBDIVISIOW  2.  In  other  actions— ^n^ry  of  defendant's  default,  no 
answer  filed,  see  notes  to  snbd .  1 .  Relief,  sec.  580,  and  notes.  Reference, 
sec.  638  et  seq.  Assessment  of  damages,^  Cal.  156;  81  Cal.  239.  Froqf 
required,  sees.  580, 1869;  and  as  to  trial  by  court,  see  sec.  631  et  seq, 

SiTBDiTisiON  3.  Where  summons  published— see  notes  to  subd. 
2;  23  Cal.  92. 

JXTDGMENT  ON  PLEADINaS. 

Motion  for,  grounds  of— Inst^fflciency  of  answer,  4  Cal.  204;  34  Cal.  46, 
160;  39 Cal. 261;  40 Cal. 347, 443;  41  Gal.  128:  50 Gal. 619:  51  Cal.526,571;  52 
CaL  331.    Inst^glciencv  of  complaint,  32  CaL  136 ;  50  Cal.  523 ;  52  Cal.  99. 
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CHAPTEB  nX 

ISSUBS-TBB  MODS  OF  TRIAL  AITD  POST- 

PONEMBNT8. 

§  588.  Issae  defined,  and  the  dUEeient  kinds. 

S  589.  Issue  of  law,  now  raised. 

8  590.  Issue -of  fact,  how  raised. 

S  591.  Issue  of  law,  how  tried. 

S  592.  Issue  of  fact,  how  tried.  When  \asaes  hoth  of  law  and  fact,  tiie 
former  to  be  first  disposed  of. 

S  593.  Clerk  must  enter  causes  on  the  calendar,  to  remain  until  dis- 
posed  of. 

I  594.  Parties  may  bring  issue  to  trial. 

S  595.  Motion  to  postpone  a  trial  for  abeence  of  testimony,  requi- 
sites of. 

S  596.  In  cases  of  adioumment  a  party  may  have  tne  tesdmooy  of  any 
witness  taken. 

§  588.  Issues  arise  upon  the  pleadings  when  a  fact  or' 
conclusion  of  law  is  maintained  by  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
See  sees.  589, 590. 

§  589.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 

§  590.  An  issue  of  fact  arises— 

1.  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  Ui)on  new  matters  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

§  591.  An  issue  of  law  must  be  tried  by  the  court,  war 
less  it  is  referred  upon  consent. 
Trial  by  court— generally,  sec.  631  et  seq. 

§  592.  In  actions  for  the  recovery  of  specific  real  o( 
personal  property,  with  or  without  damages,  or  for  money 
claimed  as  due  upon  contract,  or  as  damages  for  breach  of 
contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  by 
a  jury,  unless  a  lurj  trial  is  waived,  or  a  reference  is 
ordered,  as  provided  in  this  Code.  Where  in  these  cases 
there  are  issues  both  of  law  and  fact,  the  issue  of  law 
must  be  first  disposed  of.  In  other  cases,  issues  of  fact 
must  be  tried  by  the  court,  subject  to  its  power  to  order 
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aoY  sach  issne  to  be  tried  hy  a  jury,  or  to  be  referred  to  a 
referee,  as  provided  in  this  €ode.  [In  effect  July  Ist, 
1874.] 

IwuM  of  fkot,  trial  of— genenUy,  6  Cal.  122;  9  CaL  2U ;  21  Cal.  42»;  28 
CaL335;  fiOCal.M5. 

TMal  by  jorjr— in  actioDS  at  law:  generally,  as  to  jury  trial,  see  sees. 
600-«28 :  as  to  fntud,  10  Cal.  412. 

Waiver  of  iury  trial— see.  681;  Sberman  v.  McCarthy,  March  3rd» 
1880. 

Re£Mrenc0— sees.  638-645. 

lasno  of  law,  prior  disposition  of— 20  CaL  116;  32  Gal.  206. 

Court,  trial  by— sees.  631-636:  aid  of  Jury,  19  Cal.  457:  reference, 
supra. 

Eqnity  casea— distlngolshed  firom  law  cases,  15  Cal.  379:  equitable 
defenses,  issues  before  jury,  etc.,  13  Cal.  644;  15  Cal.  379;  16  Cal.  173;  in 
Cal.  457:  30  Cal.  519;  88  Cal.  819;  42  Cal.  338:  49  CaL  126;  50  CaL  105:  gen- 
erally, 4  Cal.  6;  5  Cal.  192;  8  CaL  501;  16  CaL  249. 

§  593.  The  clerk  most  enter  causes  upon  the  calendar 
of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  must  remain  upon  the  calendar 
until  finally  disposed  of;  provided^  that  causes  may  be 
dropped  from  the  calendar  by  consent  of  parties,  and  may 
be  again  restored  upon  notice.    [In  effect  March  9th,  1880.  j 

Olork  placing  on  calendar— mandamus  for  failure,  sec.  1085. 

Issne— generally,  sec.  588. 

Dropping  and  restoring— omdt.  of  1880. 

Abolition  of  terms— see  Const.  Cal.  art.  6,  sec.  5. 

§  594.  Either  party  may  bring  an  issue  to  trial  or  to  a 
hearing,  and  in  the  absence  of  the  adverse  party,  unless 
the  court,  for  good  cause,  otherwise  direct,  may  proceed 
with  his  case,  and  take  a  dismissal  of  the  action,  or  a  ver- 
dict or  judgment,  as  the  case  may  require. 

Dismiasal— sec.  581. 

Jtldgmont  for  want  of  eridenoe— defendant  not  appearing,  53  Cal. 
395. 

Want  of  prosecntion,  dismissal  for— delay  as  to  summons,  sec. 
410n:  47  CaL 614:  generally, 36  Cal.  625;  45  CaL  107;  47  CaL 638;  50  Cal. 38: 
motion,  who  may  not  make,  42  Cal.  285 :  appeal  for  delay,  damages  on, 
see.  967;  63  CaL  187:  where  plaintiff  not  found,  39  Cal.  106:  vacating 
judgment  for  surprise,  etc.  sec.  473n :  new  trial,  sec.  657  and  notes. 

B  595.  A  motion  to  postpone  a  trial  on  the  ground  of 
the  absence  of  evidence  can  only  be  made  upon  affidavit 
showing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been  used  to  procure 
it.  A.  trial  shall  be  postponed  when  it  appears  to  the 
court  that  the  attorney  of  record,  party,  or  principal  wit- 
11668  is  actually  engaged  in  attendance  upon  a  session  of 
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the  Legislature  of  this  State  as  a  member  thereof.  The 
court  may  require  the  moving  party,  where  application  is 
made  on  account  of  the' absence  of  a  material  witness,  to 
state  upon  affidavit  the  evidence  which  he  expects  to  ob- 
tain; und  if  the  adverse  party  thereupon  admits  that  sach 
evidence  would  be  given,  and  that  it  be  considered  as 
actually  eiven  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  must  not'  be  postponed.  [In  effect  March 
2nd,  1880.] 
Postponement,  fl;ronnds  of— affldaTlt'for,  etc  see  OontinvaBce. 

OON  TIN  U  AHOB. 

Admission— by  opponent,  extent  of,  41  OaL  521. 

Affidavits— showing  in :  Absence  cf  witnesSf  see  Expected  eeidenee, 
Matendlity  <^  evidence,  4  CaL  241;  43  Cal.  844;  Kern  valley  Bank  «. 
Chester,  June  3rd,  1880,  5  Pac.  C.  L.  J.  020.  Due  diligence,  4  CaL  241:  8 
Cal.  48, 89;  17Cal.  KS;  29Cal.S63;  45  Gal.  280;  47  Cal.  162;  Kem  Valley 
Bank  v.  Chester,  June  3rd,  1880, 5  Pac.  G.  L.  J.  620.  Expected  eetdence, 
14  Cal.  420:  23  Cal.  157:  31  Cal.  218;  S3  Cal.  646, 697;  40  CalTfiSS;  47  Cal.  96, 
106;  48  Cal.  63;  49  Cal.  580;  53  CaL  613;  Kem  Valley  Bank «.  Chester. 
June  3rd,  1880, 5  Pac.  C.  L.  J.  520. 

Badfaith-46CaL114. 

Costs  on— sec.  1029. 

Ooiihsel— absence  of,  19  Cal.  118:  mistake  of,  9  Cal.  212;  35  Cal.  452: 
sickness  of,  4  Cal.  190;  41  Cal.  626. 

Depositiona— of  absent  witnesses,  postponement  for  taking,  2  CaL 
473, 598. 
Diligence,  dne— see  Affidavits. 

Discretion— decision  as  to  continuance,  is  matter  of,  9  CaL  212;  11 
Cal.  161 :  20  Cal.  181 ;  23  CaL  157 ;  32  Cal.  102. 

Evidence— absence  of,  diligence,  expected,  materiality  of,  see  Af- 
fidavits. 

Gtenerallj,  1  Cal.  404;  2  CaL  183, 270;  3  Cal.  185;  6  Cal.  249;  7  CaL  418; 
14  Cal.  358  ;^1  Cal.  95;  53  Cal.  491. 

O-rounds  for— see  Affidavits,  Couitsbl,  Dbpositiovs,  Pabtt. 

Legislature— attendance  at,  as  ground  for;  inserted  in  section  by 
amdt.  1880. 

Sffateriality— of  evidence.   See  Affidavits. 

Party,  absence  of— 32  CaL  102. 

Review  of  decision  as  to— see  Disorbtiov:  onbiU  of  exceptions, 
only  where  refusal,  47  Cal.  162:  on  motion  for  new  trial,  11  Gal.  21;  2V 
Cat.  450;  and  see  17  CaL  316. 

^    Showing  for— see  Affidavits. 

Stipulation  as  to— must  be  in  writing.   See  note  to  see.  283,  snbd.  L 

§  596.  The  party  obtaining  a  postponement  of  a  trial 
in  any  court  oi  record  must,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such 
adverse  party,  who  is  in.  attendance,  be  then  taken  bT 
deposition  before  a  judge  or  clerk  of  the  court  in  which 
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the  case  is  pending,  or  before  such  notary  public  as  the 
court  may  indicate,  which  must  accordingly  oe  done,  and 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 
Depositions— in  the  State,  sees.  2019-2021, 2031-2038. 
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CHAPTER  IV. 
TRIAL  B7  JURT. 

ABT.  I.  FORHATIOK  OF  JUBT. 

n.  Conduct  op  thb  Tbiai.. 
III.  Thb  Ybbdiot. 

ABTICLE  I. 
FOBHATIOB  OV  THB  JUBT. 

§  600.  Jury,  how  drawn. 

I  601 .  Ghailenffes.  Each  party  entitled  to  four  peremptory  chaUenges . . 

^  602.  Grounds  of  challenge. 

I  603.  Challenges,  how  tried. 

§  604.  Jury  to  he  sworn. 

§  600.  When  the  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury- 
is  completed  or  the  ballots  are  exhausted. 

Jury— generally,  sec.  190,  and  note:  trial  Jury,  sees.  193, 19A. 

Trial  by  jury— conduct  of,  sec.  607  et  $eq. :  waiyer  of,  sec.  631:  -ver- 
dict after,  sec.  624  et  teq. 

Trial  jury  box— sec.  246. 

Jury  completed— 45  Cal.  323. 

§  601.  Either  party  may  challenge  the  jurors ;  but  where 
there  are  several  parties  on  either  side,  they  must  join  in 
a  challenge  before  it  can  be  made.  The  challenges  are  to 
individual  jurors,  and  are  either  peremptory  or  for  cause. 
Each  party  is  entitled  to  four  peremptory  challenges.  If 
no  peremptory  challenges  are  taken  until  the  panel  is  full, 
they  must  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintiff.    [In  effect  July  Ist,  1874.] 

Challenge  for  cause— sec.  202,  and  note. 

Peremptory  challenge,  when  taken— see  Bxaxibatioh  ov  Ju- 
BOBS,  extent  of:  criminal  cases,  37  Cal.  676. 

Examination  of  jnrom— object  of,  23  CaL  876:  extent  of,  45  Cal.  323. 

Formation  of  jnry— irregularity  in,  must  be  substantial,  6  CaL  405;  9 
Cal.  529;  32  Cal.  40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  srounds : 

1.  A  want  of  any  ol  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 
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2.  Consanguinity  or  affinity  within  the  f  onrth  degree  to 
any  party ; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
affent,  to  either  party,  or  heing  a  member  of  the  family  of 
either  party,  or  a  partner  in  business  with  either  p&rty,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Saving  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action: 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept Ills  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

6.  Saving  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  [In 
effect  July  1st,  1874.] 

Oballenga  for  canse,  sofficiencir  of—  Specifying  grounds,  12  CaL  483 : 
crtmloal  cases,  37  Cal.  277 ;  41  CaL  37.  Objection,  when  to  be  made,  I  CaL. 
38;  18  Cal.  109. 

aROtTlfDS  OF  OHALLENaE  FOR  OAUSE. 

SuBnrvisioir  1.  Incompeteacir— sees.  196, 199,  and  notes;  also,  see 
note  to  satad.  4,  infra,  and  47  Cal.  388. 

Subdivision  2.  Oonsangainity  or  afflnity— fir^nerally,  see  n6te  to 
aec.  170,  subd.  2. 

Susmvisioir  3.  Olose  relations  to  either  party— see  notes  to  subds. 
2andl^. 

Subdivision  4.  Frevions  trial,  senrlng  or  testUVing  at— 14  Cal. 
IQB,  and  see  18  Cal.  109. 

Subdivision  5.  Interest  of  jiiror-«8  to  Interest  generally,  see  37 
CaL  190. 

Subdivision  6.  UnqnaHfled  opinion,  poaa ession  of— ezcnslng  for, 
discretionary,  18  CaL  109,  and  pee  47  CaL  388:  formation  or  expression 
of,  former  requirement,  11  CaL  69:  degree  of  conviction  necessary, 
ampUed  bias  in  criminal  cases)  18  Cal.  129;  17  Cal.  142:  22  CaL  349;  27 
CAL 507;  40 Cal. 268;  45  Cal.  137;  46 CaL 78;  48 Cad.  253;  49  Cat.  174. 

Subdivision  7.  Bias— review  of  decision  as  to,  49  CaL  560;  50  Cal. 
222:  existence  of,  5  CaL  347;  38  Cal.  51. 

8  603.  Challenges  for  caUse  must  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  exam- 
ined as  a  witness  on  the  trial  of  the  challenge. 

Jnrors,  examination  of— «ee  sec.  601f>. 

Discretion  of  court— decision  not  prejudicial,  41  Cal.  429:  ffenendly, 
47  CaL  388;  49  CaL  679;  50  CaL  222;  and  see  notes  to  sec.  602,  subds.  6 
and  7. 
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g  604.  As  soon  as  the  jvaj  is  completed,  an  oath  mnab 
be  administered  to  the  jurors,  in  substance,  that  tb»f 
and  each  of  them  will  well  and  truly  try  the  matter  JM 

issue  between ,  the  plaintiff,  and ,  defendant,  and 

a  true  verdict  render,  according  to  the  evidenoe. 

OafhJ  administration  of— see  sees.  208S-2097. 

ABTICLE  n. 
Conduct  or  thz  Xblax. 

$  007.  Order  of  proceedings  on  trlaL 

§  608.  Gbarge  to  the  Jury.  -  Court  must  fumlsb,  in  writing,  apon  re- 
quest, the  points  of  law  contained  therein. 

I  609.  Special  mstructlons. 

I  610.  View  by  jury  of  the  premises. 

I  611.  Admomtfon  when  Jury  permitted  to  separate. 

I  612.  Juty  may  take  witn  them  certain  papers. 

f  613.  Deliberation  of  jury,  how  conducted. 

S  614.  May  come  into  court  for  further  instructions. 

^  615.  Proceedings  in  case  a  juror  becomes  sick. 

§  616.  When  prevented  from  giving  verdict,  the  cause  may  be  again 
tried. 

S  617.  While  jury  are  absent,  court  may  adioum  from  time  to  time. 
Sealed  verdict.   Final  adjournment  discharges  the  Jury. 

I  618.  Verdict,  how  declared.   Form  of.   Polling  the  jury. 

I  619.  Proceedings  when  verdict  is  informal. 

§  607.  When  the  jury  has  been  sworn,  the  trial  most 
proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs : 

li  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  onl^,  unless  the  court,  for  good  reason,  in  fur- 
therance of  lustice,  permit  them  to  offer  evidence  upon 
their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  anfument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  a^ 
pear  by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

Order  of  proof,  discretion  of  court,  as  to->generally,  sec.  2042;  37 
Cal.  438;  51  Cal.  468 :  party,  control  of,  over,  8  Cal.  50;  15  Cal.  334;  44  Cal. 
200;  relevancy  of  evidence,  sees.  1868-1870. 

SUBDIVISION  1.  PlaintiflrB  evidence— proof  required,  see  sees. 
1867, 1889. 

SUBDIVISION  2.  Defendants  evidence— see  note  to  snbd.  1. 
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8uBi>rvT8X0N  9.  Bebnttin;  tridenee^Surdenqf  proqf, genenSly, 
tec.  1869n :  as  test  of  right  to  rebut,  see  15  Cal.  199:  48  Oal.  614.  Credu 
MKty,  €ts  to ,  sec.  2053 :  40  Cal.  578.  Discretion  of  court,  as  to  recalllm  wit- 
mess,  sec.  2050;  42  Gal.  298.  Re-opening  case— Where  amendment 
of  complaint,  33  Cal.  606:  where  cross-complaint,  49  Cal.  233:  recalllD« 
r  witness,  sec.  2050;  45  Cal.  80:  supplementary  proof,  6  Cal.  170;  26CaC 
606;  38  Cal.  697;  42  Cal.  439;  47  CalTm,  590;  48  Cal.  614. 

j    Subdivision  4.  Arguments— plaintiff  opening  and  closing,  2  Cal. 
1 188:  reading  law,  44  CaL  65. 

SUBi>ivxsiOK  5.  Several  defendants— separate  trials,  40  Cal.  299. 

SuBi>ivi8ioir  6.  Charging  the  jury— sees.  608, 609. 

OOWDUOT  or  TRIAL. 

Actioiis— consolidating,  sec.  1048:  register  of,  sec.  1052.    Amend- 
ments— sec.  473  and  notes.    Appeals— sec.  936  et  teq.   Arguments- 
sec  607,  subd.  4.   Case,  calling  up— sec.  594.   Ohambers— powers  at. 
Kcs.  165,  166,  and  notes.   Charge  to  jury— sees.  606,  609,  and  notes. 
Ooxnpromise— offer  of,  sec.  997;  contempts,  sees.  1209-1222.   Oontinu- 
ance— sec.  595ft,  595.   Costs-«ec.  1021  et  $eq.   Court— trial  by,  sees.  631- 
636.    Damages— sec  657,  subd.  6n;  deliberation  of  jury,  sees.  613, 614. 
I>isini88al— sec.  585 ;  and  see  Want  of  Pkosecution.  Divorce— see 
sec  76,  subd.  4  note,  sec.  125.  Errors— of  law,  sec.  657,  subd.  7,  note :  dis- 
regarded,  sec.  475.  Evidence— sees.  1823,  2104.  Exceptions— sees.  646- 
653  and  notes.  Extensions  of  time— sec.  1054.  Facts,  jury  deter- 
mines— sec  606  and  note,  sec.  2101.  Findings— sec.  633  and  note.  In- 
stmctiozis  to  jury— generally,  sec.  608»:  special,  sec  609».   Judges 
— disqualifications  of,  sees,  170-172:  sec.  397,  subd.  4.  Judgment— gener- 
ally, 577-582, 664n :  giving  and  entering,  sees,  664-675;  kinds  of,  sec  577n : 
on  pleadings,  sec  585n.  Jury  trial— sees.  600-628.  Justices'  court— trials 
in,  sees.  871r887.  Language  of  proceedings— sec.  185.   Law,  judge 
determines^ecs.  608,  2102.  Motions— sec.  1003  et  seq.  New  trials- 
sees.  656-663 :  nonsuit,  sec  581.   Notices— sec.  1010  et  seq.  Foiling  jury 
~-sec.  618.   Order  of  proof-607n,  supra.   Orders— 1003-1009.   Papers- 
lost  or  defectively  entitled,  sees.  1045, 1046:  filing  and  service  of,  sees. 
1010-1017.  Place  of  trial— see  Yekub.  •  Pleadings— generally,  sees.  420- 
476:  rules  as  to,  sees.  452-465:  under  Code,  sec.  421»:  juclgment  on,  sec. 
585n.    Postponements— see  Continuance.    Private  mal— «ec.  125. 
Reference— sees.  638-645.  Relief— sec  580  and  notes.   Separation— of 
jury,  admonition  on,  sec.  611.   Special  proceedings— sees.  1063-1822. 
Summary  proceedings— sees.  1132-1179.   Stipulations— sec.  283,  subd. 
In.   Testimonj^  taking  down— clerk,  sec  1051 :  8hort>hand  reporters, 
sees.  268-274.   Three-fonrtiis— of  jury,  agreement  of,  sec.  618n.   Trial 
--generally,  sees.  58&-663.   Variance— sees.  469-471.  Venue— sees.  392- 
400:  change  of,  sec.  897  et  seq.  Verdict— sees.  624-628.  View— by  jury, 
sec.  610.    v/aiver— of  jury  trial,  sec  631.  Witnesses— see  Evidence. 
WritingB— see  Eyidbnce  :  inspection  of,  sec  ICOO.  Want  of  prosecu- 
tion—dismissal for,  sec.  694fi. 

§  608.  In  charging  the  jury,  the  court  may  state  to 
them  all  matters  of  law  whicn  it  thinks  necessary  for 
their  information  in  giving  their  verdict;  and  if  it  state 
the  testimony  of  the  case, It  must  inform  the  jurv  that 
they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  either  party,  at  the  time,  upon 
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reqnest,  a  statement,  in  writing,  of  the  points  of  law  con- 
tamed  in  the  charge,  or  sign  at  the  time  a  statement  of  j 
snch  points  prepared  and  submitted  by  the  counsel  of  | 
either  party.  i 

Matters  of  law-court  stating  In  charge,  Coast.  CaL  art.  6,  aec.  19;    ^ 
sec.  2102,  also  sec.  2061,  and  see  under  Chabob  to  Jubt,  infra. 

Stating  testimony-- 20  Cal.  432;  48  Cal.  85:  constitational  proyiston, 
see  last  note. 

Questions  of  fact— Jury  exclnsive  Jndges'  of.  Const.  Cal.  art.  6.  sec. 
19;  sec.  2101,  also  sec.  2061;  17  CaL  166,  and  see  under  Chabgb  to 
Jubt,  infra.   Law  also,  for  Jury,  in  libel,  see  Const.  CaL  art.  1,  sec.  0. 

Charge  to  ^xury— Scope  of,  see  Instructions,  generally,  infra,  and 
Special  instructions,  sec.  609».  Construction  oft  1  Cal.  476;  22  Cal.  43; 
48  CaL  85 :  49  Cal.  560.  Lam  matters,  on,  see  note,  supra,  and  7  Cal.  424 ; 
41  Cal.  123;  49  CaL  56;  52  CaL  315.  Fact,  on  questions  of,  see  note,  supra^ 
and  22  Cal.  492;  23  Cal.  193;  24  Cal.  502;  51  Cal.  603;  People  v.  Wong  Ah 
"Ngow.  Feb.  10th,  1880,  4  Pac.  C.  L.  J.  552:  McFadden  v.  MitcheU,  April 
22nd,  1880, 5  Pac.  C.  L.  J.  334:  point  treated  as  proven,  13  Cal.  427;  18 
Cal.  376;  20  CaL  56;  33  Cal.  299;  34  Cal.  663;  41  CaL  123;  51  CaL  603;  52 
Cal.  315;  53  CaL  625,  and  see  Assuxiiro  Fact,  under  Instractio&s 
gwierally,  infra. 

INSTRUOTIONS  aSNERALLY: 

Asking— see  special  instructions,  sec.  609n.  Assuming  fact— 23  Cal. 
193;  24  CaL  502;  25  Cal.  197;  30  CaL  539;  33  Cal.  299;  60  CaL  236;  53  Cal. 
612,  720.  Charge  in— see  Charge  to  Jury,  note  supra,  doxiflict- 
ing— see  Coittradictort.  Contradictory— or  inconsistent,  30  Cal. 
312;  39  Cal.  573;  43  CaL  552;  44  CaL  65.  246;  52  Cal.  465;  53  Cal.  56, 708. 
Oorrect— see  Proper.  Equity— special  issues,  7  Cal.  424.  Errone- 
ous-1  Cal. 353;  6  CaL  433;  8  CaL  341;  9  Cal. 565:  19  Cal.  143;  24  CaL  830; 
39  CaL  25,  123;  52  Cal.  246,  315;  53  Cal.  364,  360,  604.  612,  720;  Black  v. 
Sprague,  March  6th,  1880,  5  Pac.  C.  L.J.  92;  McFadden  v.  Mitchell, 
Apm  22nd,  1880,  5  Pac.  C.  L.  J.  334:  Sargent  v.  Linden  a.  M.  Co.  May 
25th,  1880, 5  Pac.  C.  L.  J.  404;  People  v.  Miles,  May  26th,  1880, 5  Pac.  Cf. 
L.  J.  420;  and  see  Bsquisites  of;  idso  Speciai<  Instructions, 
Bevusal  of,  sec.  609n.  Effect  of,  see  Errors  of  Law,  sec.  657; 
subd.  7  and  notes.  Ejrtent  of— 23  Cal.  331 ;  38  Cal.  362.  Fact,  on  ques- 
tions of— see  note,  «upra:  fraud.  6  CaL  119;  8  Cal.  87,207;  19  Cal.  143: 
McFadden  v.  MitchelL  April  22ud,  1880, 5  Pac.  C.  L.  J.  334;  Paries  v.  Bar- 
ney, June  11th,  1880,  5  Pac.  C.  L.  J.  499.  General,  too— 1  CaL  366. 
Qranting— see  under  Special  Instructions,  sec.  609i».  Inconsis- 
tent—see Contradictory.  Irreconcilable— see  Contradiotobt. 
Law,  on  matters  of— see  note,  supra.  Libel— Const.  Cal.  art.  1,  sec.  9; 
46  CaL  124.  BCalicious  prosecution— 29  Cal.  644;  52  Cal.  246;  53  CaL  189. 
Objections  to— see  Exceptions,  under  Special  Instructions,  sec. 
600».  ^al— 53  Cal.  574.  Passing  on— see  under  Special  Instructions, 
sec.  609n.  Pertinency  of  evidence— submitting,  49  Cal.  56.  Point- 
treated  as  proven  in,  see  Assuming  Fact,  and  Charob,  note,  supra, 
Fresun&sd— correct.  ^  CaL  420:  proper,  17  Cal.  123:  20  CaL  56;  31  Cal. 
115;  88  Cal.  362;  49  CaL  560;  53  Cal.  491;  Williams  v.  Hartford  F.  Ins.  Co. 
March  29th,  1880, 5  Pac.  C.  L.  J.  227.  Refusal  of— see  under  SPBOiAii 
Instructions,  sec.  609n.  Relevant— 2  CaL  39, 217:  9  Cal.  853;  24  Cal. 
17:  28Cal.  380;  36  Cai.  404;  39  Cal.  123, 691 ;  45  Cal.  496;  47  Cal.  93;  50  Cal. 
4i».  Requisites  of— see  Assukino  Fact,  Contradictory,  Obk- 
EBAL,  Relevant,  Yaoue.  Special— sec.  609n.  Supplementary— 43 
Cal.  274.   Testimony  oa— where  uncontradicted,  45  Cal.  544:  stating. 
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see  note,  supra,  Ueelefli— A3  Gal.  420.  Usaal-^ec.  2061;  see  also,  sec. 
2102.   Vagno^dB  CaL  600;  and  see  Too  GBNEBAI.. 

§  609.  Where  either  party  asks  special  instractions  to 
be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part. 

Instmctions,  disposition  of— asking,  granting,  refusing,  modlf ylnsr. 
manner  of  passing  on,  see  those  heads  under  Special  Instructions, 
infra. 

SPECIAL  mSTRUOTIO^S. 

Adding  to-47  Cal.  93.  Asking-6  Gal.  197;  16  Gal.  78;  48  Gal.  237, 277; 
53  Gal.  613;  Williams  v.  Hartford  Fire  Ins.  Go.  March  29th,  1880, 5  Pac. 
C.  li.  J.  227.  Disregarding— 6  Gal.  197.  Exceptions  to— sec.  646  and 
notes.  Granting-8  Gal.  390;  13  Gal.  172;  17  Gal.  143;  41  Gal.  66.  Mod- 
ifying—see Adding  to,  OsAirTiNa,  'PASsnaa  ok,  Offbbiito  :  see 
Asking.  Passing  on— manner  of ,  2  Gal.  173;  5  GaL  490;  19  Gal.  476. 
683;  25  Cal.  460;  32  Gal.  280:  34  Gal.  101;  37  Gal.  154;  40  Gal.  543;  49  Gal. 
166;  see  also  Adding  to,  granting,  modifying,  Keffsal.  Pre- 
senting—see  Asking.  Proposed— 6  Gal.  197;  29  Gal.  556.  Reading— 
time  of,  29  Gal.  556.  Refusal  of— proper,  5  Gal.  478;  6  Gal.  197;  8  Gal. 
275,  890;  0  GaL  353;  13  Gal.  599:  29  Gal.  556:  32  Gal.  231;  36  Gal.  404;  45 
Cal.  496;  47  Cal.  93;  49  Gal.  166;  53  Gal.  354,  630;  People  v.  Smallmans, 
May  15th,  1880:  improper,  2  Cal.  385;  52  Gal.  611 :  reasons  for,  8  Gal.  390: 
curing,  8  GaL  87;  30  Cal.  631;  50  CaL  469;  People  v.  Ah  Chung,  March 
22nd,  1880, 5  Pac.  C.  L.  J.  218;  Siemers  v.  Eisen.  March  24th,  1880, 5  Pac. 
G.  li.  J.  248.   Time,  presenting  in— where  many,  6  GaL  197. 

§  610.  "When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which 
shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  speak 
to  them  on  any  subject  connected  with  the  trial. 

View  of  premises— 19  GaL  427;  49  Gal.  607;  50  GaL  556;  53  GaL  60. 

*  §  611.  If  the  jury  are  permitted  to  separate,  either 
I  during  the  trial  or  after  the  case  is  submitted  to  them, 
(  they  ^all  be  admonished  by  the  court  that  it  is  their  duty 
»  not  to  converse  with  or  suffer  themselves  to  be  addressed 
I  by  any  other  person  on  any  subject  of  the  trial,  and  that 
'  it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  the  case  is  ilnally  submitted  to  them. 
Texapoiaxy  recess— <iuestion  as  to  application,  23  Cal.  631. 

§  613.  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  which  have  been  received  as  evi- 
Code  Civ.  Pboc— lo. 
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dence  in  the  cause,  except  depositions  or  copies  of  such 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession;  and 
they  may  also  tale  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  of  them,  but  none  taken  by  any  other  person. 

Inspection  of  docnmenta— by,  36  CaL  168. 

§  613.  When  the  case  is  finally  submitted  to  the  jury, 
they  inay  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  officer,  until  at  least  three- 
tourths  of  them  agree  upon  a  verdict  or  are  discharged 
by  the  court.  Unless  by  order  of  the  court,  the  officer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  three-fourths  of  them  are 
agreed  upon  a  verdict;  and  be  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  [In  effect 
March  10th,  1880.] 

Retiring  for  deliberation— r^mporary  s^tareUioUtS  Cal.275;  19  Gal. 
427;  20  Cal.  433;  21  Cal.  337;  22  Cai.  348.    Ii\fluence  of  jttdge,  29  Cal.  258. 

Three-fourths— agreement  of,  amdt.  1880;  see  Const.  Gal.  art.  l,sec.7. 

§  614.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  in  the  cause,  they  may  re(^uire  the 
officer  to  conduct  them  into  court.  tJpon  their  being 
brought  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

Information  given--extent  of,  45  Cal.  338:  on  non-Judicial  days,  sec. 
134,  suhd.  1. 

Absence  of  attorneys— criminal  cases,  5  Gal.  148;  37  Gal.  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  JMvy  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the 
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cause  is  submitted  to  them,  the  action  may  be  again  tried 
immediately,  or  at  a  future  time>  as  the  court  may  direct. 
Jury  discharged— foxmalitles,  48  CaL  324:  on  non>]udicial  cUtya,  49 
Cal.228. 

§  617.  While  the  jury  are  abseBt  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
the  jury  dtscharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
the  day.    [En  effect  March  10th,  1880.] 

Sealed  verdict— bringing  in,  12  GaL  483. 

Adjournment  for  term— efEect  of,  before  amdt.  1880,  48  CaL324;  fiO 
Cal.  648:  abolition  of  terms,  by  Const.  1879,  see  sec.  73». 

§  £18.  When  the  jury,  or  three-fourths  of  them,  have 
agreed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  thehr  verdict. 
Either  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  3uror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
ease.    [In  effect  March  10th,  1880.] 

Three-fourtho— agreement  of,  see  sec.  613». 

Verdict  received— on  non-Judicial  day,  sec.  134. 

Polling  jnry— 20  CaL  69. 

Dissenting— more  tban  one-f oorth,  amdt.  1880;  grounds  for,  48  Cal. 
q88. 

I  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  msufdcient  in  no^  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  agam  sent  out. 

Oonrected  by  jury— 2  CaL  183, 269. 

Court,  power  of-2  CaL  183;  3  CaL  137;  34  CaL  663. 

Waiver-4Cal.260. 
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ARTICLE  m. 
THE  TSBDIOT. 

1624.  Cheneral  and  speelal  verdicts  defined. 
62S.  When  a  general  or  special  verdict  may  be  rendered. 
626.  Verdict  in  actions  for  recovery  of  money  or  on  estatbUsbtng 
counter-claim. 
S  627.  Verdict  In  actions  for  the  recovery  of  specific  personal  prop- 
erty. 
S  628.  Entry  of  verdict. 

§  624.  The  verdict  of  a  jury  is  either  general  or  special. 
A  general  verdict  is  that  by  which  thev  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court.  The  special  verdict  must  present  the  conclusions 
of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them:  and  those  conclusions  of  fact  must 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of-conflned  by  pleadings  and  issnes,  2  Gal.  188, 251;  6 
Cal.  433;  38  Cal.  507;  41  Cal.  123:  sufficient  form,  2S  Cat.  479;  40  Cal. 657: 
and  as  to  amending,  see  sec.  473;  3  Gal.  137 :  ejectment  in,  sees,  740, 741 : 
intendments  as  to,  see  generally,  Intbni>mbnts,  sec.  53»:  new  trials 
for  misconduct  affecting,  sec.  657,  subd.  2  and  note:  joint  defendants, 
against,  6  Gal.  197;  15  Gu.  27;  25  Gal.  123:  waiver  of  uif oimality  in,  38 
Gal.  507;  40  Gal.  408. 

General  yerdict— 14  Gal.  168;  15  GaL  162;  25  GaL  479;  and  see  Scofb 
OF  VSKDIOT,  supra. 

Special  verdict— sec.  625fi, 

§  625.  In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  vei^ 
diet,  to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Whe^e  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 

General  verdict— sec.  624n.  • 

Special  verdict— CAarar^er  qf,  16  Gal.  113;  17  GaL  299,510;  19  Gal.  101; 
31  Gal.  98.  Directed  by  court,  3  Gal.  396.  Special  issues,  4  Gal.  6;  8  Gal. 
501 ;  23  Gal.  482 ;  27  Giu.  360.  Chcmge  df  verdict,  from  special  to  general, 
25  Cal.  539 ;  48  Gal.  588.  Special  finding,  effect  on  general  verdict,  20  Gal. 
889;  23  Gal.  489:  31  GaL  115:  and  as  to  equity,  see  49  Gal.  126;  53  Gal.  430: 
insufficient,  when,  56  GaL  61. 


221  THIAIi  BY  JUBT.  §§ 

§  626.  When  a  verdict  Is  found  for  the  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant 
when  a  connter-claim  lor  the  recovery  of  money  is  estab* 
lithed,  exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  the 
recovery. 

Axnonnt  of  recoTerr— Watson  v.  Damon,  March  5th,  1880, 5  Pac.  C. 
L.  J.  97. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  delivered  to 
thei>laintiff.  or  the  defendant,  by  his  answer,  claim  a  re- 
turn thereof,  the  jury,  if  their  verdict  be  in  favor  of.  the 
Elaintiff,  or,  if  bems  in  favor  of  the  defendant,  they  also 
nd  that  he  is  entitled  to  a  return  thereof,  must  find  the 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assess 
tne  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  Ist,  1874.] 

Vordict  in  replevin-r?  CaL  568;  8  Gal.  446;  21  Cal.  274;  24  Gal.  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  derk  in  the  minutes  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  considera- 
tion, tlie  order  thus  reserving  it. 


TBIAL  BY  THB  OOUBT.  222 


GHAFTEB  V. 
TRIAL  B7  THE   COURT. 

S  631.  When  and  how  trial  by  jury  may  be  waived. 

I  632.  l7pon  trial  by  court,  decision  to  be  In  writing  and  filed  wltiiin 

twenty  days. 
S  633.  Facts  found  and  conclusions  of  law  must  be  sepantely  stated. 

Judgment  on. 
S  634.  Findings  may  be  waived,  how. 
I  635.  Findings,  how  prepared. 
§  636.  Proceedings  after  determination  of  issne  of  law. 
• 
§  631.  Trial  by  jury  may  be  waived  by  the  seve^ 
parties  to  an  issue  of  fact  in  actions  arising  on  contract, 
or  for  the  recovery  of  specific  real  or  personal  property, 
with  or  without  damages,  and  with  tbe  assent  of  the  court 
in  other  actions,  in  manner  following  : 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk; 

3u  By  oral  consent,  in  open  court,  entered  in  the  min- 
utes.   [In  effect  July  Ist,  1874.] 

Waiver  of  juy  trial— see  Const.  CaL  art.  1,  sec.  7 ;  8  Gal.  112;  27  GaL 
249;  Sherman  v.  McCarthy.  March  8rd,  1880,6  Fac.  C.  L.  J.  58:  refer- 
ence as,  2  Cal.  92,245,261;  19  Cal.  140:  equity  cases,5  Cal.  192,294;  16 
Cal.  249;  30  Cal.  512 :  court  disregarding,  sees.  309, 592;  27  CaL  249. 

SUBDivisioir  1.  Failnre  to  appear  at  trial— 4  Cal.  112;  10  CaL  178; 
15  Cal.  23 ;  16  Cal.  432 ;  18  Cal.  409.  .  * 

SUBDivisioirs  2,  3.  Oonaent— see  Biefekencb  by  Cokssvt,  sec 
638n,  and  Waivbb  of  Jubt  Trial,  reference  as,  supra, 

§  632.  tJpon  the  trial  of  a  question  of  fact  by  the  court, 
its  decision  must  be  given  in  writing  and  filed  with  the 
clerk  within  thirty  days  after  the  cause  is  submitted  for 
decision.    [In  efEect  July  1st,  1874.] 

Trial  by  conrt--equiTalent  of  charge,  20  CaL  151:  case  sabmltted, 
argument  after,  45  Cal.  178. 

Written  decision  filed— mandatory,  2  Cal.  905:  bat  not  as  to  time  of 
fiUng,  4  CaL  214;  44  Cal.  228:  equity,  hi,  18  Cal.  447:  effect  of,  31  CaL  95; 
49  Cal.  623:  waiver,  45  CaL  178.  Thirty  days,  directory  merely,  44  Cal. 
228;  49  Cal.  157. 

§  633.  In  giving  the  decision,  the  facts  fotmd  and  the 
conclusions  of  law  must  be  separately  stated.  Judgment 
upon  the  decision  must  be  entered  accordingly. 

Section  generally~mandatory,2  Cal.  305;  3  Cal.  HI;  and  see  Writ- 
TBN  Dsoisioir,  filed,  sec.  632n:  facts  found,  2  Cal.  305:  separately 
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XmmaeUii.  Hucb  41b,  I8IM,  3  Psc.  C.  L.  J.  llS;  Unffeneggeti.Bnii^, 
Marcb^isril,  ieM,A  Pan.  C.  L.  J.ZItf;  Hahooey  g.  Bravermui,  June  iid, 
lS80.BPac.  C.L.  J.wri;  anil  aee  Freeman  c.  Campbell, under  ISBui'- 
P1CJBNT,  fj^^TB.  Ainaiidiiig— After  appeal,  MCal.M:  anar  lemlttltnr. 
ill  Cal.  MS.   ArEDment  In— sw  OpiNiOH  ID.    OanOjct  In— Ui 

3tC>l.lM;)8CaL«llii39Cal.WSi«C«l.  UUiJSCal.iai;  abcal.oi.iu, 
132:  HCft].m;«idBeeR±qui8iTBa.  0onteiit>-»eeRKijci8iTKfl,« 
Cal.MZ.Ul.  Oontndlcl«r-<ia  CaLII7,<9»:  Manly  v.  Huwlet,  Jane 
2itb,  laaOi  Helnun  tr.  Arpln,  Jul;  M.  J)<Bti.  s  Pac.  C.  L.  J.  em.  Cor- 
mcDiest— see  rsBSimpTioii.  OaTeiing  all  materliiL  lunei— see  Ib- 
anEs.  coTBring.  OeheUvB-»ee  De»icikht.  Deaoieni— 2B  Cal.  asS; 
WCot.l^l  UW.2S1I  U  CiLM,  3W-  Ilraftiug— and  sISDlng,  3«  Cal. 
188.  Emmsoni— see  INBUri'IOIEH'T,  BsQDiEiTEB.  Evidence  in— 1« 
Cal.  int;  91  Gal.  211.  BTidenoa— austalnliui,  M  CaL  K6;  M  Ml.  3:  01 
031.782:  mcal.ui:  *aCal.»,M8i  Mahonev  b.  Biavemum,  June  isi 
Iteo.  6  eac.  C.  L.  J.  Inn.  EzeepUon  to--34  Gal.  328, 271 ;  29  ^.  lurB 
31  CaT.ASl;  34  CU.lli.  ^1,  MS:  SSCal^H 


ij^'Cii  3e«j^  tW.  HB^  46Cal._3M;^»»^Ga/.  M2';  Tompkinit. 


WBil,'"(8sq,'l~p'»c'.'c7'L.""i.  2M:  lilelm"'.  BraiiisArJuJie' iiSrisSli 
and  see  uf FLIED.  NOKB.  Material  iHsaea— responding  to,  see  le- 
BDis.  Hew— eee  BBPL&ciirti.  Objectlona  ta-4ee  Eioeptioms  Xo. 
Opinloolln— 12Gal.4«3i  28Cal.n8.a0l;  MCaL227i  atCat.  211)  3B  CaL 
ni.  Plaadlnii,  l(>llowliic-4«  CaL  287;  «1  Cat.  Ifil,  210;  aad  see  le- 
aciB.  PreiDinptlou-or(»mctaen,24CaL373!>l  Cal.  211;  3S  Cal. 
U«;  UCal.U«;HCaLl«I;  aSCal.fiW;  M  CaLSSP'  "o  ci  <w.  g„ri  »b 
ixFuSD,  KOBH,  otberwue  belore  Code.  Frobi 
Cal,  IW;  4T  CaL  174;  M  Cal.  11!;  U  Cal.  4»! 

Faots.  BeplaDing,  99  Cal.  DW.   B*pa|iiaM-a 

Bequettlnf-M  CiL  4IK.   Reqalfites— aee  OonbtbuctiOI'  or,  Goh- 

EVTD»I«IK.l8BIIBB,jDDaiIBirT,Ori»I0BBlI'.PLBi.ll- 

KOBATIVHPAOTB,  aSPiB*TlOS,  SUFFICIBHOT,  ULTIHiTB 

UvaBOEgeABT.     B*apondlD£~[o  materlsl  liauea:  aee  Is- 
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the  B«nch,  May  17th,  1880, 5  Piic.  C.  L.  J.  999;  see  DxFiomrr,  Xhbu^- 
viciKNT.  Supporting— judgment,  see  Jt71>oxxkt.  Test— of  suffi- 
ciency, special  verdict  as,  19  i)aL  101.  ultimate  facta— statins,  41  CaL 
612;  47  Cal.  174;  49  Cal.  592:  -50  Cal.  112;  53  Cal.  171. 217.  TJnneceasary— 
as  to  what,  8  CaL  445;  94  CaL  298:  when,  91  CaL  240.  Wairar— of ,  sec. 
634. 

§  634.  Findings  of  fact  may  be  waived  by  the  several 
parties  to  an  issae  of  fact: 

1.  By  failing  to  appear  at  the  trial ; 

2.  By  consent  in  writing,  filed  with  the  clerk; 

3.  By  oral  consent  in  ox>en  court,  entered  in  the  minates. 
Finding  waivad— non-waiver  most  appear,  51  CaL  M2, 626;  58  CaL  34; 

Garr  v.  Cronan,  etc  April  7th,  1680, 5  Fac.  C.  L.  J.  264 ;  waiver,  when  in- 
judicious, 39  Cal.  881. 

§  635.    Bepealed.    [In  effect  April  3rd,  1876.] 

§  636.  On  a  judgment  for  the  plaintiff  upon  an  issue 
of  law,  he  may  proceed  in  the  manner  prescribed  by  the 
first  two  subdivisions  of  section  five  hundred  and  eis^hty- 
five,  upon  the  failure  of  the  defendant  to  answer.  If 
judgment  be  for  the  defendant  upon  an  issue  of  law,  and 
the  taking  of  an  account  or  the  proof  of  any  fact  be  nec- 
essary to  enable  the  court  to  complete  the  judgment,  a 
reference  may  be  ordered  as  in  that  section  provided. 

Issne  of  law— sec.  589  Judgment  on,  demurrer  overmled  or  sustained, 
28  Cal.  106;  44  Cal.  620;  4»  Cu.  346:  and  see  sees.  472, 565:  when  a  bar,  47 
Cal.  32:  and  see  sec.  1908:  generally,  sec.  577»  et  seg.i  see.  664». 

Beference— sec.  638  e<  Mff. 
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CHAPTER  VI. 
OF   RSFBRENCBB   AXTD    TRIAXaB    BT 


838.  Beferenee  ordered  upon  asreement  of  parties.  In  wliat  cases. 

639.  Bef  erence  ordered  on  motion,  in  what  cases. 

640.  ITnmber  of  referees,  qualifications,  etc. 

641.  Zattiwpartyinay  object.   Oroonds  of  objection. 
643.  Objections,  libw  disposed  of . 

I  643.  Bef  erees  to  report  within  ten  days.  Effect  <tf .   How  excepted 

to,  etc. 
c  644.  Effect  of  referees'  finding. 
S  645.  How  excepted  to,  etc. 

§  -638.  A  reference  may  be  ordered  upon  the  agree- 
ment of  the  parties  filed  with  the  clerk  or  entered  in  the 
minutes : 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceed- 
Xnfi,  whether  of  fact  or  of  law,  and  to  report  a  finding  and 
judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to 
determine  an  action  or  proceeding. 

Beference  in  general— conrt  commissioners,  before,  sec.  259,  snbd.a : 
fees  for,  sec.  1028 :  private  trial,  sec.  125:  compolsory,  see  next  section: 
special, see  subd.  2, infra:  geneni,  see  subd.  1, infra:  constitutional" 
ity.  as  to  waiver  of  Jury  trial,  sec.  fl»ln,  Befereea— number,  etc.  sec.  640 : 
objections  to,  sees.  641, 642 :  trial  by,  sec.  essn :  report  of,  sees.  643-45. 

Consent,  reference  by— consent  essential,  2  Cal.  92, 261;  24  Cal.  ^4; 
35CaL549:  improper,  1  Cal.  396:  constitutionality,  sec.  631n;  2  Cal.  92: 
discontinuance,  1  CaL  45;  4  Cal.  1:  order  for, 2  CaL  355;  4  Cal.  1;  9Cal.353. 

SUBDrvisioir  1.  To  report  a  judgment,  etc.— 9  Cal.  213;  20  Cal.  92. 

Trialbf  referee— sec.  1053;  2  Cal.  195;  3  Cal.  406;  5  Cal.  430;  7  Cal.  50; 
10  cat  545;  20  CaL  92;  and  see  Goir]>ucT  of  Trial,  sec.  607». 

rindinga— sec.  633a. 

Judgment— generaUy,  sees.  577fi,  66lfi. 

SUBDiYisiov  2.  To  take  testimony,  etc.— see'sec.  259,  subd.  2;  9  CaL 
213;  41  CaL  394. 

Beport— sec.  64S». 

§  639.  When  the  parties  do  not  consent,  the  court  may, 
upon  the  application  of  either,  or  of  its  own  motion,  ai« 
rect  a  reference  in  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  requires  the  exam- 
ination of  a  long  account  on  either  side,  in  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole 
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• 


issue,  or  report  upon  any  specific  question  of  fact  involired 
therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the 
information  of  the  court  before  judgment,  or  for  carrying 
a  judgment  or  order  into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the  plead- 
ings,  arises  upon  motion  or  otherwise,  in  any  stage  of  the 
action; 

4.  When  it  is  necessary  for  the  information  of  the  court 
in  a  special  proceeding. 

Reference  generally— sec.  638f». 

Oompnlsory  reference— unauthorized,  1  Cal.  336:  order  for,  2  CaL2i5; 
9  Cal.  353 :  and  as  to  power  to  make,  under  Ck)nstitntion,  see  sec.  631ii. 

SUBDiYlsioys  1  and  2.  Account— 19  Cal.  140;  28  Cal.902:  32  CaL  397; 
38  Cal.  385:  whole  Issue,  24  Cal.  424. 

SUBDivisiOK  3.  Oollateral  question— see  41  Cal.  394. 

SUBDiyisiON  4.  Special  proceedingi  for— generally,  see  sees.  1063, 

§  640.  A  reference  may  be  ordered  to  any  person  or 
persons,  not  exceeding  three,  agreed  upon  by  the  parties. 
If  the  parties  do  not  agree,  the  court  or  judge  must  ap- 
point one  or  more  referees,  not  exceeding. three,  who  re- 
Side  in  the  county  in  which  the  action  or  proceeding  is 
triable,  and  against  whom  there  is  no  legal  objection,  or 
the  reference  may  be  made  to  a  court  commissioner  of  the 
county  where  the  cause  is  pending. 

Reference  ordered— see  sees.  638, 639,  and  notes. 

Three  referees— two  may  act,  sec.  1053. 

Oourt  commissioner— sec.  259,  subd.  ^. 

§  641.  Either  party  may  object  to  the  appointment  of 
any  person  as  referee,  on  one  or  more  of  the  following 
grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent  to  either  party;  or  being  a  member  of  the  family 
of  either  party;  or  a  partner  in  business  with  either 
party;  or  being  seciirity  on  any  bond  or  obligation  for 
either  party ;    ' 

4.  Having  served  as  a  juror  or  been  a  witness  on  any 
trial  between  the  same  parties,  for  the  same  cause  ef  ao* 
tion; 
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5.  Interest  on  tlie  part  of  such  person  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action;   . 

6.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

ObjectionB  to  nfiBree— compare  sec.  602. 

§  642.  The  objections  taken  to  the  appointment  of  any 
person  as  referee  must  be  heard  and  disposed  of  by  the 
court.  Affidavits  may  be  read  and  witnesses  examined 
as  to  such  objections. 

Objeotionfl— see  sec.  641  and  note. 

§  643.  The  referees  or  commissioner  must  report  their 
findings  in  writing  to  the  court,  within  twenty  days  after 
the  testimony  is  (Hosed,  and  the  facts  found  and  conclu- 
sions of  law  must  be  separately  stated  therein. 

Referees— see  sees.  640-642.  Reference— sees.  638,  639.  Oommis- 
Bioner— sec.  269,  subd.  2.  Report— 1  Cal.  45,  362;  2  Cal.  822;  3  Cal.  406, 
406, 431;  5  Cal.  228;  9  Cal.  213;  23  Cal.  451:  30  Cal.  280:  account,  as  to,  32 
Cal.  397;  47  Cal.  378.  Pindings— sec.  633n.  Twenty  da]rs— merely  di- 
rectory, 22  Cal.  471,  and  compard  sec.  632n. 

§  644.  The  finding  of  tHe  referee  or  commissioner  upon 
the  whole  issue  must  stand  as  the  finding  of  the  court;  and 
upon  filing  of  the  finding  with  the  clerk  of  the  court,  3udg- 
ment  may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court. 

Finding  of  referee— effect  of,  see  Rbpost,  sec.  643n;  whole  issue 
upont  24  CfO.  424.  Judgment  entered  thereon— 3  Cal.  406;  31  Gal.  333. 

§  645.  The  finding  of  the  referee  or  commissioner  may 
be  excepted  to  and  reviewed  in  like  manner  as  if  made  hy 
the  court.  When  the  reference  is  to  rej^ort  the  facts,  the 
finding  reported  has  the  effect  of  a  special  verdict. 

Referee's  findings  excepted  to  and  reviewed- 2  Cal.  72, 122;  4  Gal. 
122;  5  Gal.  90, 430, 453;  7  Cal.  50;  9  Cal.  213, 353;  22  Cal.  471 ;  47  Cal.  378:  49 
Cal.  293:  exceptions  generally,  sees.  646  et  seq.:  new  trials,  sec.  656  et 
sea. :  court  commissioner's  report,  time  and  mode  of  excepting  to,  sec. 
259,  snbd.  2;  41  Cal.  393.  Reporting  the  £acts— see  Repost,  sec.  648». 
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CHAPTER  Vn. 
PROVISIONS  RELATINO  TO  TRIALS  IN 


ABT.    I.  EX0KPTI0H8. 
II.  MSW  TBIALS. 

ABTICLE  L 
EZOBPTKUrS. 

646.  Exceptionfl  may  be  taken.   Time  when  taken,  etc. 

647.  What  deemed  excepted  to. 

648.  Exception,  fonn  of . 

649.  Exceptions  algned  by  judge  and  filed  with  cleik. 

650.  Exceptions  not  presented  at  time  of  ruling.   Notice  to  adverse 
party,  how  settled  upon,  etc. 

S  651.  Exceptions  after  ludgment,  etc. 

S  652.  When  exception  is  refused,  application  to  Supreme  Court  to 

prove  the  same,  etc. 
S  663.  Proceedings  when  judge  ceases  to  hold  office. 

§  646.  An  exception  is  an  objection  upon  a  matter  of 
law  to  a  decision  made,  either  before  or  after  Judgment, 
by  a  court,  tribunal,  judge,  or  other  judicial  officer,  in  an 
action  or  proceeding.  The  exception  must  be  taken  at 
the  time  the  decision  is  made,  except  as  provided  in  sec. 
647.    [Approved  April  3rd,  1876— in  effect  June  1st,  1876.] 

Immediate  taking— of  exception,  see  Time  of  Deoision,  under 
Bzceptionsy  infra.  Matters  deemed  excepted  to— sec.  647. 

EZOEPnONS. 

Absence  of  party— as  affecting,  sec.  647  and  note.  Amending-sec. 
650.  Appellate  court— first  raising  objections  in,  5  CaL  409, 478;  6  GaL 
415;  7  Cal.  584:  9  Cal.  562;  10  CaL  258;  13  CaL  521:  16  Cal.  173, 184, 635;  32 
CaL  533;  23  Cal.  58:  25  CaL  225;  26  Cal.  547;  31  Cal.  225;  84  Cal.  580;  46 
Cal.  293, 363;  47  Cal.  9;  49  CaL  103:  50  Cal.  444;  52  Cal.  225:  review  in,  47 
Cal.  96,  162,  167.  Bill  of  exceptions— sees.  630-^53.  Oertifying— sec 
650.  Charge  to— essential,  49  Cal.  340;  specific,  see  that  head.  Oon- 
tinnance,  refusal  of— reviewing,  47  Cal.  98, 162:  deemed  excepted  to, 
sec.  647.  Decision— to,  see  Taksk,  to  what.  Deemed  made,  when- 
sec.  647.  Default,  order  opening— /Eeot^to  of,  47  Cal.  167.  DefinUion  of, 
sec.  646,  supra:  S2  Cal.  304;  34  GiU.  682;  38  Cal.  141.  Drafting-sec.  650. 
Evidence,  objection  to—admitted,  subject  to  exception,  7  CaL  88.  /»• 
competent,  IS  Cal.  316;  48  CaL  335;  50  Cal.  142.  /mmo^ertoL  48  Cal.  335: 
£8tate  of  Brooks,  March  31st,  1880, 5  Pac.  C.  Law  J.  236.  Irrelevant,  6 
CaL  157;  18  Cal.  83:  47  Cal.  588:  50  Cal.  142, 176.  Motion  to  strikeout,  43 
CaL  274, 444;  46  Cal.  660;  47  Cal.  294;  50  Cal.  176.    RejecHon  of,  15  Cal.  60. 
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Weight  0^*23  Cal.  259.  Filine— see  SBTTLEMieirT  of.  Findings,  to-- 
see  sec.  633y».  Immediate  tsiking  of— see  Time  of  Decision.  Imma- 
terial evidence  to— see  Evidence.  Incompetent  evidence,  to— see 
Evidence.  Irrelevant  evidence,  to— see  Evidence.  Manner  of 
taking— see  Taejen,  how.  Preparing— see  Settlement  of.  Fre- 
sonting— see  Settlement  of.  Reason— of  Immediate  taking,  see 
Time  of  Decision.  Record,  appearance  in— sees.  649, 650 ;  5  Cal.  258, 
430;  6  Cal.  202;  11  Cal.  142;  48  Cal.  537, 646.  Rejection  of  evidence,  to— 
see  BviDENCB.  Repeating— 39  Cal.  614.  Requisites— of  bill  of  excep- 
ti(Mis,sec.  650n.  Reviewing— see  Appellate  CoiTRT.  Settlement  of 
—sees.  649-^53.  Signing— see  Settlement  of.  Specific,  must  be— 
admission  or  rejection  of  evidence,  to,  7  Cal.  38;  10  Cal.  32,267;  12  Cal. 
243;  13  Cal.  220;  15  Cal.  50;  16  Cal.  224;  18  Cal.  315;  19  Cal.  640;  23  Cal. 
299;  24  Cal.  171, 399, 459;  25  Cal.  619;  34  Cal.  554;  46  Cal.  392;  48  Cal.  335, 
409, 634;  49  Cal.  552;  50  Cal.  142, 176;  Rider  v.  Edgar,  Feb.  6th,  1880, 4  Fac. 
C.  L.  J.  545:  charge,  to,  25  Cal.  123;  44  Cal.  246,414;  47  Cal.  343;  48  Cal. 
410;  50  Cal.  129:  verdict,  to,  sec.  648.  Stating— see  Taeien,  how.  Strik- 
ing oat  evidence— motion  for,  see  Evidence.  Taken— t'o  what,  23 
Cal.  259;  38  Cal.  141,  and  see  sec.  647.  How,  see  sees.  648, 1051»,  and  28 
Cal.  170.  IFAen,  see  Time  of  Decision.  Time  of  decision— taking 
at,  1  Cal.  379;  2  Cal.  122;  5  Cal.  339, 467;  7  Cal.  433;  8  Cal.  574:  12  Cal.  483; 
15  Cal.  183;  16  Cal.  393:  23  Cal.  66, 354,  418;  24  Cal.  359;  25  Cal.  123, 398;  26 
Cal.  263;  29  Cal.  214;  32  Cal.  102;  33  Cal.  542;  35  Cal.  398;  36  Cal.  310;  45 
Cal.  193, 337;  47  Cal.  387;  48  Cal.  152.  346, 555,637;  49  Cal.  105;  and  see  AP- 
PELLATE COUBt:  Reason  of  rule,  5  Cal.  339, 467;  7  Cal.  423.  Unnec- 
essarf— 38  Cal.  27,  and  see  sec.  647.  Waiver— 5  Cal.  40 ;  14  Cal.  544 ;  and 
as  to  evidence,  see  43  Cal.  274, 444;  46  Cal.  560;  47  Cal.  294;  48  Cal.  153;  50 
Cal.  176;  51  Cal.  447:  also  see  Appellate  Court,  and  Time  of  De- 
cision.  Weight  of  evidence,  to— see  Evidence.  ^ 

§  647.  The  verdict  of  the  jury,  the  final  decision  in  an 
action  or  proceeding,  an  interlocutory  order  or  decision, 
finally  determining  the  rights  of  the  parties,  or  some  of 
them;  an  order  or  decision  from  which  an  appeal  may  be 
taken;  an  order  sustaining  or  overruling  a  demurrer,  al- 
lowing or  refusing  to  allow  an  amendment  to  a  pleading, 
striking  out  a  pleading  or  a  portion  thereof,  refusing  a 
continuance;  an  order  made  upon  ex  parte  application, 
and  an  order  or  decision  made  in  the  absence  oi  a  party, 
are  deemed  to  have  been  excepted  to.  [Approved  April 
3rd— in  effect  June  1st,  1876.] 

Oonstmction  of  section— 47  Cal.  167.  Decisions  deemed  excepted 
^o— Absence  of  party,  in,  Amdt.  1876;  formerly  otherwise,  35  Cal.  398. 
Mnendment  to  pleading,  ruling  on,  see  sec.  473n.  Appealable  order,  sec. 
^y  subd.  3,  and  note.  Continuance,  refusing:  granting,  also,  before 
Amdt.  1876:  review  of,  see  Exceptions,  sec.  646n.  Demurrer,  ruling 
wi,  sec.  636,  and  note.  Ex  parte  order,  sees.  166,  259,  subd.  1.  Final 
aeeiaion,  defined,  1  Cal.  134;  sec.  648n;  and  generally,  see  Judgment. 
sec.  577  and  note,  sec.  664n:  exception  presumed,  34  Cal.  682:  appeal 
irom,  sec,  939,  and  note.  Interlocutory  order  or  decision,  defined,  1  Cal. 
24:  order,  sec.  1003:  decision,  sec.  648«:  review  of,  on  appeal,  sec.  939n, 
Mid  subd.  3n;  sec.  956n.     Striking  out  pleading,  sec.  453  and  notes. 

J^rdicf,  sees.  624-628. 

§  648.  No  particular  form  of  exception  is  required,  but 
when  the  exception  is  to  the  verdict  or  decision,  upon  the 
Code  Civ.  Fboc— JBO. 
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ground  of  the  insufficiency  of  the  evidence  to  justify  it, 
the  objection  must  specify  the  particulars  in  which  sach 
evidence  is  alleged  to  be  insufficient.  The  objection  must 
be  stated  with  so  much  of  the  evidence  or  other  matter  as 
is  necessary  to  explain  it,  and  no  more.  Only  the  sub- 
stance of  the  reporter's  notes  of  the  evidence  shall  be 
stated.  Documents  on  file  in  the  action  or  proceeding 
may  be  copied,  or  the  substance  thereof  stated,  or  a  refer- 
ence thereto,  sufficient  to  identify  them,  may  be  made. 
[Approved  April  3rd;  1876— in  effect  June  1st,  1876. 

Verdict  or  decision— on  InsufDcient  evidence.  J)eei*ion,  meaning 
of,  49  Gal.  42, 552;  51  Gal.  110.  InstMciency  of  evidence^  see  EviDKiroB. 
under  Exceptions,  sec.  646n.  Specifying  particiUarst  Bee  ir^ra.  Speci- 
f3ring  particulars— of  insufficiency  of  evidence,  see  Specific,  undar 
Exceptions,  sec.  646n:  49  CoL  552;  50  Gal.  129,506,523;  51  GaL  180;  Blder 
o.  Edgar,  Feb.  6th,  1880, 4  Pac.  G.  L.  J.  545;  Douglas  v.  Fnlda,  No.  6115, 
Feb.  dth,  1880, 5  Pac.  C.  L.  J.  18;  same  as  to  statement,  sec.  659. 

§  649.  A  bill  containing  the  exception  to  any  decision 
may  be  presented  to  the  court  or  juage  for  settlement,  at 
the  time  the  decision  is  made,  and  after  having  been 
settled,  shall  be  signed  by  the  judge  and  filed  with  the 
clerk.  AVhen  the  decision  excepted  to  is  made  by  a  trib- 
unal other  than  a  court,  or  by  a  judicial  officer,  the  bill  of 
exceptions  shall  be  presented  to,  and  settled  and  signed 
by  such  tribunal  or  officer.  [Approved  April  3rd,  1§76 — 
in  effect  June  1st,  1876.] 

Settlement  of  biU  of  exceptions— sec.  650n. 

Filed  with  clerk— when,  49  Gal.  585. 

At  time  of  decision— 47  Gal.  640;  see  also,  5  Gal.  149. 

§  650.  When  a  party  desires  to  have  exceptions  taken 
at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  within 
ten  days  after  the  entry  of  judgment,  if  the  action  were 
tried  with  a  jury,  or  after  receiving  notice  of  the  entry  of 
judgment,  if  the  action  were  tried  without  a  Jury,  or 
such  further  time  as  the  court  in  which  the  action  is  pend- 
ing, or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a 
bill,  and  serve  the  same,  or  a  copy  thereof,  upon  the  ad- 
verse party.  Such  draft  must  contain  all  .the'exceptions 
taken  upon  which  the  party  relies.  Within  ten  days  after 
such  service  the  adverse  party  may  propose  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
other  party.  The  proposed  bill  and  amendments  must, 
within  ten  days  thereafter,  be  presented  by  the  party 
seeking  the  settlement  of  the  bill,  to  the  judge  who  tried 
or  heard  the  case,  upon  five  days'  notice  to  the  adverse 
party,  or  be  delivered  to  the  clerk  of  the  court  for  the 
judge.    When  received  by  the  clerk  he  must  immediately 
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deliTer  them  to  the  judge; if, he  be  in  the  county;  if  he 
be  absent  from  the  county^  and  either  party  desire  the 
papers  to  be  forwarded  to  the  judge,  the  clerk  must,  upon 
notice  in  writing  of  such  party,  immediately  forward 
them  by  mail,  or  other  saie  channel;  if  not  thus  for- 
iwarded,  the  clerk  must  deliver  them  to  the  judge  imme- 
diately after  his  return  to  the  county.  When  received 
from  the  clerk,  the  judge  must  designate  the  time  at 
-which  he  will  settle  the  Dili,  and  the  clerk  must  imme- 
diately notify  the  parties  of  such  designation.  At  the 
time  designated,  the  judge  must  settle  the  bill.  If  the 
action  was  tried  before  a  referee,  the  proposed  bill,  with  - 
the  amendments,  if  any,  must  be  presented  to  such  ref- 
eree for  settlement  within  ten  days  after  service  of  the 
amendments,  upon  notice  of  five  days-  to  the  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill.  If 
no  amendments  are  served,  or  if  served  are  allowed,  the 
proposed  bill  may  be  presented,  with  the  amendments,  if 
any,' to  the  judge  or  referee,  for  settlement,  without 
notice  to  the  adverse  party.  It  is  the  duty  of  the  judge 
or  referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter,  so  that  the  exceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  the  bill 
moat  be  signed  by  the  judge  or  referee,  with  his  certificate 
to  the  effect  that  the  same  is  allowed,  and  shall  then  be 
filed  with  the  clerk.    [In  effect  July  Ist,  1874.] 

Further  time— sec.  1054;  50  Gal.  444. 

Presentment— 24  Gal.  228,  and  see  next  note. 

Time  for  settlement— 47  Gal.  640,643;  50  Gal.444:  in  criminal  case, 
47  Gal.  631. 

Signed  when— «ee  Then  bb  Filed,  ir^fra, 

Oertiflcate  of  jndge-d  Gal.  148.  Sevokiiig,  9  GaL  172;  47  Gal.'526:  but 
as  to  abolition  of  terms,  see  sec.  73n. 

Then  be  filed--49  Gal.  5^. 

New  trial— bill  of  exceptions  for,  sec.  659,  subd.  2. 

Beqnisites— of  bill  of  exceptions,  sec.  648;  1  Gal.  108;  3  Gal.  426;  5  Gal. 
149;  36  Cal.  559;  38  Gal.  141 ;  45  Gal.  25:  46  GaL  545;  43  Gal.  210, 581 ;  50  Gal. 
444;  53  Cal.  802 :  for  new  trial,  sec.  259,  subd.  2 :  and  as  to  statement,  see  < 
sec.  259,  subd.  3,  and  sec.  66In. 

§  651.  Exceptions  to  any  decision  made  after  judg- 
ment may  be  presented  to  the  judge  at  the  time  of  such 
decision,  and  be  settled  or  noted,  as  provided  in  sec.  649, 
and  a  bill  thereof  may  be  presented  and  settled  after- 
ward, as  provided  in  sec.  660,  and  within  like  periods 
after  entry  of  the  order,  upon  appeal  from  which  such 
decision  is  reviewable.    [In  effect  July  1st,  1874.] 

Decision  aAer  jndgment— compare  sections  named. 


^:i 
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§  652.  If  the  judge  in  any  case  refuse  to  allow  an  ex- 
ception in  accordance  with  the  facts,  the  party  desiringr 
the  bill  settled  may  apply  by  petition  to  the  Supreme 
Court  to  prove  the  same;  the  application  may  be  made  in 
the  mode  and  manner,  and  under  such  regulations  as  that 
court  may  prescribe :  and  the  bill,  when  proven,  must  be 
certified  by  the  chiei  justice  as  correct,  and  filed  "trith  the 
clerk  of  the  court  in  which  the  action  was  tried,  and  when 
so  filed  it  has  the  same  force  and  effect  as  if  settled  by  the 
judge  who  tried  the  cause. 

Refuse— 49  Cal.  610. 

Petition-35  Cal.  227 ;  49  CaL  263. 

Regulation— see  Supreme  Ct.  Bule  29. 

§  653.  When  the  decision  excepted  to  was  made  by 
any  judicial  officer  other  than  a  judge,  the  bill  of  excep- 
tions shall  be  presented  to  such  judicial  officer  and  be 
settled  and  signed  by  him,  in  the  same  manner  as  it  is  re- 
quired to  be  presented  to,  settled,  and  signed  by  a  court 
or  judge.  A  ]udge  or  judicial  officer  may  settle  and  sign  a 
bill  of  exceptions  after  as  well  as  before  he  ceases  to  be 
such  judge  or  judicial  officer.  If  such  judge  or  judicial 
officer,  before  the  bill  of  exceptions  is  settled,  dies,  is  re- 
moved from  office,  becomes  disqualified,  is  absent  froza 
the  State,  or  refuses  to  settle  the  bill  of  exceptions,  or  if 
no  mode  is  provided  by  law  for  the  settlement  of  the 
same,  it  shall  be  settled  and  cettified  in  such  manner  as 
the  Supreme  Court  may  by  its  order  or  rules  direct. 
Judges,  judicial  officers,  and  the  Supreme  Court  shall 
respectively  possess  the  same  power,  m  settling  and  cer- 
tifying statements,  as  is  by  this  section  conferred  upon 
them  in  settling  and  certifying  bills  of  exceptions.  [Ap- 
proved April  3rd — in  effect  June  1st,  1876.] 

Order  or  rules— see  Sbttlbmeitt,  under.  Supreme  Oonrt  Soles, 
sec.  I29n. 

ABTICLE  n. 

New  Trials. 

§  656.  New  trial  defined. 
S  657.  When  a  new  trial  may  be  granted. 
§658.  On  what  papers  moved  for. 

I  059.  Notice  of  motion,  upon  whom  served,  and  what  to  coutatu. 
§  660.  Motion  to  be  heard  at  the  time  specified,  or  dismissed. 
S  661.  Judge  to  make  statement  on  decision  of  the  motion.     This 
statement  to  constitute  bill  of  exceptions. 

§  656.  A  new  trial  is  a  re-examination  of  an  issue  of 
fact  in  the  same  court  after  a  trial  and  decision  by  a  jury 
or  court,  or  by  referees. 

New  trial— see  note  to  next  section. 
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S  657.  The  former  verdict  or  other  decision  may  be 
vacated  and  a  new  trial  granted,  on  tlie  application  of  the 
party  aggrieved,  for  any  of  tho  following  causes,  mate- 
rially affecting  the  substantial  rights  of  such  part^ : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  dis- 
cretion, by  which  either  party  was  prevented  from  hav- 
ing a  fair  trial; .  « 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or 
more  of  the  jurors  have  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  linding  on  any  question 
submitted  to  them  by  the  court,  by  a  resort  to  the  deter- 
mination of  chance,  such  misconduct  may  be  proved  by  - 
the  affidavit  of  any  one  of  the  jurors ; 

3.  Accident  or  surprise,  which  ordinary  prudence  could 
not  have  guarded  against; 

4.  Kewiy- discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with  reason- 
able diligence,  have  discovert  and  produced  at  the  trial. 

5.  Excessive  damages,  appearing  to  have  been  given 
ander  the  influence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

NEW  TRIAL. 

Admissions  preventing'-see  Estoppel.  Affidavits^-on  motion 
for,  see.  609,  siibd.  1  and  note;  also  see  Grroands,  t'l^ra,  snbd.  2,  4. 
Appeal~as  affecting,  sec.  53n.  Application  for->mode  of,  sees.  658, 
699;  and  see  Motion  fob.  Argnment  foi^-see  under  Motion  fob. 
Ohance,  resort  to— sec.  657,  subd.  2,  and  note  under  Gbounds,  infra. 
Oonflict  of  evidence— effect  of,  see  Groonds^^note,  infra,  subd.  6. 
Damages,  excessive -~- sec.  657,  subd.  5,  and  note  under  Grounds, 
infra.  Defined— sec.  656.  Diligence— proof '  of,  see  Grounds  note, 
ti</ra,  subd.  4:  In  prosecution,  sec.  (i60  and  note.  Discretion— exten- 
sive, abuse  of  alone  causes  interference,  2  Cal.  177,353;  5  Cal.84:  10  Cal. 
901;  11  Gal.  340;  12  Gal.  432;  15 Cal.  35,  CO,  501:  16  Cal.  357;  17  Cal. 92, 286. 
416:  18  Cal.  203:  SO  Cal.  1%;  21  Cal.  413 ;  22  Cal.  82;  23  Cal.243 ;  26  Ca). 581 ; 
28  Cal.  535:  SO  Cal.  226;  33  Ca*.  522;  41  Cal.  467:  43  Cal.  646:  49  Cal.  250; 
Keru  Vallev  Bank  t>.  Cbester,  June  3rd,  1880;  also  see  subd.  1  of  thi^i 
section,  and  under  Grounds  infra,  note  to  same,  and  to  subd.  3, 4,  and 
6:  in  other  matters,  15  Cal.  23;  19  Cal.  6a'S;  22  Cal.  43;  Parrot  v,  Floyd, 
April  17th,  1880, 5  Fac.  C.  L.  J.  333.  Equity,  in— extent  of  interference. 
sec.  473n;  5  Cal.  400,  448;  7  CaL  50;  29  Cal.  444;  33  Cal.  31;  41  Cal.  247,318; 
45  CaL 234:  practice, 7  Cal.  50;  14  Cal.  223;  18  Cal.  42;  4.1  Cal.  126;  50  Cal. 
105.  Errors  in  law— sec.  657,  subd.  7,  and  note  under  Grounds,  infra. 
Bstoppel— by  admissions  on  record,  40  Cal.  92.  Exceptions— sec.  646n : 
oubUl  of,  sec.  659,  subd.  2.  Granting— see  Obdeb  fob.  Grounds  of— 
see  note,  infra.  Insufficiency  of  evidence  for— sec.  657,  subd.  6,  and 
note  under  Grounds,  infra.  Intendments— favoring  proceedings  be- 
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low,  see  sec.  69n ;  also  Disobbtion,  supra.  ZmgaUuritfy  llor--flec.  657, 
subd.  1,  and  see  note  under  OronndS;  infra.  Law— verdict  against, 
sec.  657,  subd.  7,  and  note  under  Grounds,  infra:  errors  In,  see  tiiat 
heaAt  supra.  Minutes  of  court,  on— sec.  (>99,  snbd.  4,  sec.  660.  ICia- 
condnct  of  jury— ^ec.  657,  snbd.  2,  and  see  note  under  Orounds,{fii/ya. 
Motion  for— argument  on,  see  under  HBABiiro,8ec.  66O11;  47CaL  162: 
court's  instance,  at,  sec.  662:  hearing,  sec.  680:  necessat^,  when,  8  GaL 
101;  14  Cal.  81:  15  Cal.  375;  18  Cal.  394;  19  Gal.  302:  38  CaL  72:  notice  of, 
sec.  659:  papers  on,  sec.  658:  questions  on,  47  CaL  163.  Newly-difr* 
covered  evidence  for— sec.  657,  subd.  4,  and  see  note  under  Grounds^ 
infra.  Notice  of  motion  for— sec.  653.  Order,  for-^ffect  of,  33  CaL  407; 
43  Cal.  452:  made  on  terms,  1  CaL  378;  13  CaL  54;  46  CaL  676;  47  Cal. 264; 
48  Cal.  132.  Statement,  foresee.  659,  subd.  3  and  note :  on  appeal  from 
ruling  as  to,  ssc.  661  and  note.  Substantial  rights— interference  witii, 
sec.  157,  and  see  Qrounds,  infra,  subd.  7.  Surprise,  for— sec.  657, 
subd.  3,  and  note  under  Girounda,  infra.   Waiver  of— 8  CaL  610;  47 

^^"-  aEOOKDS  FOE  HEW  raiAI. 

SUBDiYisioir  1.  Irregnlaritf  in  proceedings— 0/cottr#— see  ABI7SK 
OV  DiSOBETiOir,  etc.,  infra,  and  1  CaL  102, 131:  14  CaL  661:  23  Cal.  335; 
27  GaL  228:  35  Cal.  846;  47  CaL  76;  51  Cal.  468:  Preston  «.  Eureka  A.  S. 
Co.  Feb.  23rd,  1880,  5  Pac.  C.  L.  J.  52;  Estate  of  Brooks,  March 
31st,  1880,  5  Pac.  C.  L.  J.  236.  QT  jury—*  Cal.  274;  9  CaL  629;  10  Cld. 
196:  13  CaL  483;  16  Cal.  77;  20  CaL  432;  21  Cal.  337;  22  Cal.  848;  29  Cal.  257; 
43  CaL  137 :  4(j  CaL  1 14 :  and  for  miscondnct  of  jury,  see  subd.  2  and  note, 
infra.  Of  adverse  party— see  Abuse  cf  discretion,  etc.,  infra.  Abuse 
af  diseretton,  or  prejudicial  order,  10  CaL  464;  11  CaL  161 ;  and  see  Dis- 
OBBTIOK,  under  New  Trial,  supra. 

SUBDIVISION  2.  Misconduct  of  jury— TT^ot  constitutes,  6  Cal.  228; 
0  CaL  529:  10  Cal.  92;  21  CaL  337;  39  Cal.  370, 635;  40  Cal.  603;  41  CaL  288; 
46  Cal.  355.  Chance,  resort  to,  determination  of,  5  Cal.  44;  28  CaL  40; 
25  Cal.  897, 460;  39  Cal.  485:  affidavits  showinff,  sufflciencY  of,  6  Cal.  44; 
49 Cal. 274:  impeaching  verdict, seel  GaL 403;  4  GaL  102:  5  Cal. 40, 44; 
15  Cal.  70:  25  CaL  397, 460;  29  CaL  257;  49  CaL  274;  50  CaL  438;  53  Cal.  491. 

Sttbdivision  3.  Surprise— TFAa<<;on<tftttfes,5  Cal.  137;  6  CaL  228;  9 
Cal.  568;  10  Cal.  623;  13  Cal.  220;  21  Cal.  897:  22  Cal.  160:  24  CaL  85;  28 
Cal.  335;  35  Cal.  346;  39  CaL  447;  40  CaL  264,657:  41  GaL  494;  Preston  «. 
Eureka  A.  S.  Co.,  Feb.  23rd,  1880, 5  Pac.  C.  L.  J.  52.  Abuse  qf  discre- 
tion, required,  2  Cal.  183;  15  CaL  501 ;  16  Cal.  85;  19  Cal.  855:  80  Cal.  226; 
41  CaL  6i^;  and  see  under  New  Trial,  supra.  Showing  of,  when  suffi- 
cient, see  TFAa/rofMf/tu/es,«tipra,  and  following  heads:  Material  infurp, 
6  CsL  228:  17  CaL  385;  19  CaL  28;  24  CaL  237:  29  Cal.  562:  33  CaL  208: 
Relief,  exhausted,  7  CaL  40;  11  Cal.  21;  17  Cal.  385:  20  Cat  443;  29  CaL 
605;  38  Cal.  456;  39  Cal.  555:  47  Gal.  416;  Kern  Valley  Bank  «.  Chester, 
June  3d,  1860, 5  Pac.  G.  L.  J.  500:  Ordinary  prudence,  observance  of,  1 
CaL  429 ;  8  Cal.  1 13 ;  10  CaL  510 ;  21  Cal.  397 ;  29  CaL  605.  Accident,  see  pre- 
vious notes  on  this  subdivision,  and  49  Gal.  669. 

Sl7Bi>rvisi02r  4.  Newlf- discovered  evidence— i9Aowln^  ^,  con- 
tents of  affidavits,  1  Cal.  180,429;  8  Cal.  55, 113, 396;  11  Gal.  194:  85  CaL 
684;  Stoakes  v.  Monroe,  36  Cal.  383:  38  Gal.  194:  50  Cal.  632.  Material, 
see  Cumulative.  Diligence,  proof  of,  6  CaL  164:  11  C^  104,  212;  22  Cal. 
160;  S8  Cal.  99;  33  CaL  5(»:  40  GaL  74;  44  Cal.  02,337.  Cumulatioe,  not 
merely,  see  sec.  1838:  5  CaL  842;  6  CaL  228:  7  Cal.  40:  23  Cal.  160, 606;  28 
Cal.  419:  24  CaL  613:  34  Gal.  515;  35  Cal.  41;  38  CaL  456,  584;  41  CaL  404; 
45  C  L  337 ;  47  Cal.  134, 104, 204;  49  GaL  250.  Too  laU  for  trial,  7  CaL  418. 
JHscreHon  ^  court  below,  4  Cal.  845;  16  CaL  173:  23  Cal.  243;  41  Cal.  463; 
and  see  Abusb  of.  Disobetiob,  under  New  Tidal,  supra.  In  eguity, 
SCaLSOO. 
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g  658.  When  the  Hppllcation  ia  made  for  a  cause  meu- 
tiooed  in  tlie  first,  aecciDil,  thiril,  and  fourth  Babdivisions 
of  tlio  last  section,  it  must  be  made  upon  affldaTlts;  for 
any  other  cause  It  may  be  made,  at  the  option  of  tbe  mov- 
ing party,  eitlier  upon  the  minutes  of  the  court,  or  a  bill 
of  Gxcentions.  or  a  statement  of  tbe  case,  prepated  as 
liereinafter  provided,    [In  efTect  July  Ist,  1874.] 

Efflict  of  aaie  on  iectlon-47  Cal.  53. 


§  659.  The  paity  intending  to  move  for  a  new  trial 
must,  within  ten  daya  after  tlie  verdict  of  the  jury,  it  the 
action  were  tried  by  a  jury,  or  after  notice  of  the  decision 
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of  the  court  or  referee,  if  the  action  were  tried  witliout  a 
jury,  file  with  the  clerk  and  serve  upon  the  adyerse  party 
a  notice  of  his  intention,  desisnatine  the  grounds  upon 
whicb  the  motion  will  be  made,  and  whether  the  same 
will  be  made  upon  aifidavits  or  the  minutes  of  the  court, 
or  a  bill  of  exceptions,  or  a  statement  of  the  case : 

1.  I£  the  motion  is  to  be  made  upon  affidavits,  the  mov- 
ing party  must,  within  ten  days  after  serving  the  notice, 
or  such  further  time  as  the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow,  file  such  affidavits 
witb  the  clerk,  and  serve  a  copy  upon  the  adverse  party, 
who  shall  have  ten  days  to  file  counter  affidavits,  a  copy 
of  which  must  be  served  upon  the  moving  party. 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions, 
and  no  bill  has  already  been  settled  as  hereinbefore  pro- 
vided, the  moving  party  shall  have  the  same  time  after 
service  of  the  notice  to  prepare  and  obtain  a  settlement  of 
a  bill  of  exceptions  as  is  provided  after  the  entry  of  judg- 
ment,  or  after  receiving  notice  of  such  entry  by  sec.  650, 
and  the  bill  shall  be  prepared  and  settled  in  a  similar 
manner.  If  a  bill  of  exceptions  has  been  already  settled 
and  filed,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service 
of  the  notice,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  may  allow, 
prepare  a  draft  of  the  statement,  and  serve  the  same,  or 
'A  copy  thereof,  upon  the  adverse  party.  If  such  pro- 
posed statement  be  not  agreed  to  by  the  adverse  party,  he 
must,  within  ten  days  thereafter,  prepare  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
moving  party.  If  the  amendments  be  adopted,  the  state- 
ment shall  be  amended  accordingly,  and  then  presented 

•  to  the  judge  who  tried. or  heard  the  cause,  for  settlement, 
or  be  delivered  to  the  clerk  of  the  court  for  the  judge.  If 
not  adopted,  the  proposed  statement  and  amenuments 
shall,  within  ten  days  thereafter,  be  presented  by  the 
moving  ^arty  to  the  judge,  upon  five  days'  notice  to  the 
adverse  party,  or  delivered  to  the  clerk  of  the  court  for 
the  judge;  and  thereupon  the  same  proceedings  for  the 
settlement  of  the  statement  shall  be  taken  by  tlie  parties, 
and  clerk,  and  judge,  as  are  required  for  the  settlement  of 
bills  of  exception  by  sec.  650.  If  the  action  was  heard  by 
a  referee,  the  same  proceedings  shall  be  had  for  the  settle- 
ment of  the  statement  by  liim  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  ref- 
eree.   If  no  amendments  are  served  within  the  time  des- 
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ignated,  or,  if  served,  are  allowed,  the  proposed  statement 
and  amendments,  if  any,*may  be  presented  to  the  "judge 
or  referee,  for  settlement,  without  notice  to  the  adverse 
party.    When  the  notice  of  the  motion  designates,  as  the 
^oond  of  the  motion,  the  insufficiency  of  the  evidence  to 
]ustif  V  the  verdict  or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evidence  is  allei^ed 
to  be  insufficient.    When  the  notice  designates,  as  the 
ground  of  the  motion,  errors  in  law  occurring  at  the  trial, 
and  excepted  to  by  the  moving  party,  the  statement  shall 
specify  tne  particular  errors  upon  which  the  party  will 
rely.    If  no  such  specifications  be  made,  the  statement 
shall  be  disregarded  on  the  hearing  of  the  motion.    Xt  is 
the  duty  of  the  judge  or  referee,  in  settling  the  statement, 
to  strike  out  of  it  all  redundant  and  useless  matter,  and 
to  make  the  statement  truly  represent  the  case,  notwith- 
standing the  assent  of  tlie  parties  to  such  redundant  or 
useless  matter,  or  to  any  inaccurate  statement.    When 
settled,  the  statement  shall  be  signed  by  the  -judge  or  ref- 
eree, with  his  certificate  to  the  effect  that  the  same  is 
allowed,  and  shall  then  be  filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of 
the  court,  and  the  ground  of  the  motion  is  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  or  other  de- 
cision, the  notice  of  motion  must  specify  the  particulars 
in  which  the  evidence  is  alleged  to  be  insufficient;  and,  if 
the  ground  of  the  motion  be  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  notice 
must  specify  the  particular  errors  upon  which  the  party 
will  rely.  If  the  notice  do  not  contain  the  specifications 
here  indicated,  when  the  motion  is  made  on  the  minutes 
of  the  court,  the  motion  must  be  denied.  [In  effect  July 
1st,  1874.] 

Within  ten  days^see  NOTICK  of  Motioit,  infra. 

Verdict  of  jury— eecs.  ((24-628. 

Notice  of  decision— 30  Cal.  123;  S3  GaL206;  43  Gal.  320;  S0CaL375.* 
meaning  of  "decision,"  see  49  Cal.  565. 

Notice  of  motion  for  new  trial—  Written,  must  be,  24  Gal.  354, 364. 
Abandonment,  \9  Cal.  W2.  Waiver,  9  Ca.1.  Hi;  28  Gal.  151;  41<'Gal.619:  4^ 
Gal.  485:  62  Gal.  664.  Filing  and  serving  of  papers,  generally,  sec.  lOiO  ^ 
sea.:  initiates  proceedings,  47  Cal.  58.  Time  for,  mandatory,  9  Cal.  67 ; 
15  Gal.  313;  24  Cal.  354;  45  Cal.  654;  41)  Gal.  105. 652;  60  Gal.  370:  extension 
of  time,  see.  1054:  excepting  to  court  commissioner's  report,  sec.  259, 
sulKl.  2.  Designating  grounds,  see  SPEClFYiiro  Fasticulabs,  note, 
infra. 

Ffoceedings,  limited  time  for -11  Gal.  133;  27  GaL  491 ;  28  Gal.  262;  43 
Gal.  320, 482 ;  60  Gal.  370 ;  62  Cal.  664 :  extensions  of  time,  sec.  laM ;  41  Gal. 
615;  43  Cal.  320. 

Specifying  particnlara— 27  Cal.  415;  28  Cal.  312;  30  GaL  229;  32  Gal. 
902,639;  84  GaL  90,624:  36 GaL  117;  37  GaL263,38i;  88CaL201,278;  39 Cal. 
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28S.760:  40 Cal. 77,639;  41Cal.296;  43  Gal. 439;  48Gftl.274,396;  44Cal.210, 
246^  284;  46  Gal.  3, 33. 530;  47  Gal.  19. 416;  48  Gal.  614:  49  GaL  42, 146. 166, 
340l  534 ;  50  Cal.  120, 187 ;  51  Gal.  221 ;  Rider  v.  Edgar,  Feb.  6th,  1880, 4  Pac. 
O.  X..  J.  .'545;  Preston  v.  Hearst,  March  16th,  1880,  5  Pac.  C.  L.  J.  128; 
Ttiompson  V.  Patterson,  April  23rd,  1880, 5  Pac.  G.  L.  J.  390. 

SuBDivieiow  1.  Affidavits— time  for  filing,  see  PROOEBDnros, 
Xii3CiTBi>  TiMB  FOB,  note,  iupra:  further  time.  sec.  1054:  filing,  etc., 
of  papers,  sec.  1010  et  seq.:  indorsement,  43  Gal.  542. 

Subdivision  2.  Bill  of  exceptions— settlement,  requisites,  etc., 
see  sec.  650n.  sees.  649-653:  filed  before  signed,  49  GaL  585:  speclf7ing 
particulars,  see  note,  »upra, ' 

Sttbdivibion  3.  Statement— prepaaeation  and  settlement  of,  44  GaL 
210:  50  Cal.  120;  and  compare  sec.  65^nid  notes:  engrossed  statement, 
incorporating  amendments,  23  Gal.  461;  Smith  v.  Davis,  May  19th,  1880, 
5  pacTc.  Ij.  «r.  449:  judge's  certificate,  sec. 661n;  13 Gal.  170;  44 Gal. 246; 
and  compare,  14  Gal.  1^:  clerk's  duty,  13  Gal.  170;  40  Gal.  142:  mistake 
as  to.  42  Gal.  236;  44  GaL  210:  omission  in,  34  Gal.  506:  striking  out,  im- 
proper, 42  GaL  110:  time  for  filing,  47  Gal.  164;  51  Gal.  172;  and  see  PBO- 
CKEJ>YS(0,&,»uvra:  specifying  particulars,  see  note.  «ttj>ro;  reserving 
Objection,  43  Cal.  320. 

Sttbdi VISION  4.  Minntes  of  court— motion  on,  sec.  660:  specifying 
particulars,  see  note,  supra, 

§  660.  The  application  for  a  new  trial  shall  be  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion, 
if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court, 
and  in  other  cases,  after,  the  affidavits,  bill  of  exceptions, 
or  statement,  as  the  case  may  be,  are  filed,  and  may  be 
brought  to  a  hearing  upon  motion  of  either  party.  On 
such  hearing  reference  may  be  had  in  all  cases  to  the 
pleadings  and  orders  of  the  court  on  file,  and  when  the 
motion  is  made  on  the  minutes,  reference  may  also  be  had 
to  any  depositions,  documentary  evidence,  and  phono- 
fipreiphic  report  of  the  testimony  on  file.  [In  effect  July 
1st,  1874.] 

Earliest  practicable  period— diligence  required,  27  Gal.  41^;  32  GaL 
695:  45  Gal.  669:  discretion  of  court,  37  Gal.  236;  39  Gal.  434;  44  GaL  889: 
waiver,  47  Gal.  645. 

Broaghi  to  a  hearing— see  Waives,  imder  preceding  note.  ' 
Meaxing— Arguments  on^  28  Gal.  99;  47  Gal.  163;  49  Gal.  46.  Premature 
order  on,  41  GaL  331 ;  42  GaL  218, 363.   Dismissal  on  motion,  48  GaL  646. 

§  661.  The  judgment  roll  and  the  affidavits,  or  bill  of 
exceptions,  or  statement,  as  the  case  may  be,  used  on  the 
hearing,  with  a  copy  of  the  order  made,  shall  constitute 
the  record  to  be  used  on  appeal  from  the  order  granting 
or  refusing  a  new  trial,  unless  the  motion  be  made  on  the 
minutes  of  the  court,  and  in  thdt  case  the  judgment  roll 
and  a  statement  to  be  subsequently  prepared,  with  a  copy 
of  the  order,  shall  constitute  the  record  on  appeal.  Such 
subsequent  statement  shall  be  proposed  by  the  party  ap- 
pealing, or  Intending  to  appeal,  within  ten  days  after  the 
entry  of  the  order,  or  such  further  time  as  the  court  in 
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which  the  action  is  pending;,  or  a  jadge  thereof,  may 
allow,  and  the  same  or  a  copy  thereof  be  served  upon  the 
adverse  party,  who  shall  have  ten  days  thereafter  to  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  party  appealing,  or  intendin^r  to  appeal ; 
and  thereafter  proceedings  shall  be'had»  and  within  like 

Eeriods,  for  the  settlement  of  the  statement  as  provided 
y  sec.  659,  but  the  statement  shall  only  contain  the 
grounds  argued  before  the  court  for  a  new  trial,  and  so 
much  of  the  evidence  or  other  matter  as  may  be  necessary 
to  explain  them;  and  it  shall  be  the  duty  of  the  judge  to 
exclude  all  other  evidence  or  matter  from  the  statement. 
[In  effect  July  Ist,  1874.] 

Judgment  roll— sec.  670;  Thomas  r.  Anderson,  May  26th,  1880, 5  Fac. 
C.  L.  J.  415. 

Affidavits,  bill  of  exceptions,  statement— «ec.  659,  suMs.  1,  2,  Z, 
and  notes. 

Minutes  of  coort— sec.  660. 

Statement  on  appeal— Con^cn^  required,  8  Cal.  618;  10  Cal.  900;  22 
Cal.214,339;  12  Cal.  280;  13  Cal.  50;  15  Cal.  359;  44  Cal.  936;  45  Cal.  112; 
47  Cal.  427;  48  Cal.  35, 540:  quantity  of  evidence,  see  48  Cal.  619.    Time 

?rescrihed  as  to,  8  Cal.  322;  12  Cal.  4 12,  and  see  PROCSBDIVOS,  liUCiTSD 
'1MB  FOB,  sec.  659».  Judne*a  certijicate,  47  Gal.  626.  Spee&yinff  par- 
ticulars, sec.  659n.  Appeal  from  order  as  to  new  trials  sec.  936,  subd.  3, 
and  notes.    Record  on  appeal,  49  Cal.  146. 

§  662.  The  verdict  of  a  jury  may  also  be  vacated,  and 
a  new  trial  granted  by  the  court  in  which  the  action  is 
pending,  on  its  own  motion,  without  the  application  of 
either  of  the  parties,  when  there  has  been  such  a  plain 
disregard  by  the  jury  of  the  instructions  of  the  court,  or  the 
evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  of  such  instruc- 
tions, or  under  the  influence  of  passion  or  prejudice.  The 
order  of  the  court  may  be  reviewed  on  appeal  in  the  same 
manner  as  orders  made  on  motions  for  a  new  trial,  and  a 
statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  after  a  motion  is  heard 
upon  the  minutes  of  the  court,  as  provided  in  sec.  661. 
[In  effect  July  1st,  1874.] 

.  §  663.    Repealed.    [In  effect  April  15th,  1880.] 
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CHAPTER  Vin. 

THS    MANNER    OF    QIVINa    AND    ENTER* 

ING  JUDQMENT. 

8  664.  Judgment  to  be  entered  In  twenty-four  hours,  etc. 

§  665.  Case  may  be  bronffbt  before  the  court  for  argument. 

§  666.  mrhenconnterwclaun  established  exceeds  plaintlfl's  demand. 

S  667.  In  replevin,  judgment  to  be  in  the  alternative,  and  with  dam* 

ages.    Gold  coin  or  currency  judgment. 
S  668.  Judgment  book  to  be  kept  by  the  clerk. 
I  669.  If  a  party  die  after  verdict,  judgment  may  be  entered,  but  not 

S  670.  Judgment  roll,  what  to  constitute. 

S  671.  Judgment  lien,  when  it  begins  and  when  it  expires. 

S  672.  BocKet,  how  kept,  and  what  to  contain. 

I  673.  Docket  to  be  open  for  inspection  without  charge. 

1  674.  Transcript  to  be  filed  in  any  county,  and  judgment  to  become  a 

S  675.  Satisfaction  of  a  judgment,  how  made. 

§  664.  When  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  verdict, 
within  twenty-four  hours  after  the  rendition  of  the  ver- 
dict, unless  the  court  order  the  case  to  be  reserved  for 
argument  or  further  consideration,  or  grant  a  stay  of  pro- 
ceedings. 

Bntering  judgment— 13  Cal.  50;  28  Gal.  335;  44  Cal.  132. 

Reserving— for  a#^ument  or  further  consideration,  sec.  665. 

Stay  of  proceedings— by  appeal,  sec.  949  and  note. 

JITDGMENT  GENERALLY. 

Abatement  of— when  made,  36  Cal.  132.   Abbreviations— etc.,  sec. 
186.   Akffirmative  relief— where  sought,  see  Defendant,  fob.   Af- 
firming—sec. d3n.   Amendment— sec.  473n.    Appeal  from-'sec.  939, 
subds.  1  and  2,  notes.  Appellate  supervision  over— sec.  53,  and  notes. 
Assignment  of— 12  Cal.  257;  22  Cal.  430;  23  Cal.  255, 596;  25  Cal.  189, 538. 
Attack  on— direct  and  collateral,  sec.  412n;  sec.  190Sn.   Anthentica- 
tipn— 47  Cal.  21.    Oompromise— after  offer  of,  sec.  997.    Confession, 
by— sec.  1132.   Oounter-claim,  where— see  Defendant,  fob.   Cur- 
rency, in— sec.  667.   Default,  by— sec.  585  and  note.   Defendant,  for- 
for  excess  of  counter-claim,  or  affirmative  relief,  sec.  666.   Defined— 
sec.  577.  Demurrer,  on— sec.  636.  Dismissal,  of-Hsec.  581.  Enforcing— 
sec.  684;  and  see  sec.  957.  Entry  of— see  Entebino  Judgment,  note, 
tupra:  ondemurrer,49Cal.  346.  Estoppel  on— sec.  1908.  Excess,  remit- 
ting—see  Bbduotion ,  enf orclnjr.  Pinal— sec.  939» ;  1  Cal.  24, 134, 6  Cal. 
«8;  14  Cal.  248 ;  15  Cal.  145^2 ;  16  Cal.  381 ;  and  as  to  contempt,  see  sec.  1222. 
Form,  qaestien  as  to— Preston  v.  Hearst,  March  16th,  1880,  5  Pac.  C. 
L.  J.  128.   Gold  Coin,  in— sec.  667.   Intendments  as  to— see  INtend- 
CoDE  Civ.  Pboc— 381. 
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XEirTB,Bec.53n.  Interest— 28  CaL  288:  90  CaL  91;  12  CaL  82.  Inter- 
locntory— sec.  647n.  Intenrentioni  axter-eee  ISTSSVBarTioir,  geift- 
erally,  sec.  387  and  note.  Kinds  of— sec.  677n.  Langnage  of— sec.  ISS. 
Mistakes  in— see  AuBBDMXzrTS,  and  45  Cal.  653.  Modifying— sec 
58n;  sec.  957;  53  CaL  653.  Money— in  specified  kind  of,  sec.  667  and. 
note:  of  account, Poiitical  Code,  8272-3274.  New  Trial— vacating  by, 
sec.  657 ;  28  Cal.  534.  Kon  obstante  veredicto— 18  CaL  669.  Nonsmt,  of— 
sec.  581.  Obedience  to— enforcing,  see  Contekftb,  sec.  1209,  snbds. 
5, 12,  and  notes;  sec.  1210;  and  generally,  sees.  1209-1222.  Order  for— see 
^ORM.  Parties  to-secs.  885,%78j  579,669;  15  CaL  41;  87 Cal.  846;  89  CaJ. 
412, 688 ;  40  Cal.  639.  Pendency  of  action— sec.  1049.  Pleading y  sec.  45S. 
Pleadings  on— sec.  685».  Recitals  in-50  Cal.  454:  effect  of  recitals 
generaUy,  sec.  1962,  subd.  2  and  note.  Bednction,  enforcing— 12  CaL 
479;  14  CaL  419.  Relief  by— sec.  580».  Bemittitnr-fiec.  956.  Reserv- 
ing—sec.  655.  Restitution— on  reversal  or  modification  of,  sec  957. 
Reversing— sec.  53}»,  sec.  057.  Review  of— on  new  trial,  sec.  656  et  Mff. : 
on  appeal,  sec.  53»;  sec.  936  et  seq.,  and  see  sec.  956.  Setting  off-HWC 
368, 7  CaL  543;  8  Cal.  898;  11  CaL  93;  14  Cal.  223:  20  Cal.  277;  22  CaL  430; 
Jones  V.  Cbalf ant.  March  15th,  1880,  5  Pac.  C.  L.  J.  134.  tTnoertain— 
when,  53  Cskl.  13.  vacating— see  New  Tbial,  supra,  and  Opxirnr&. 
Default— sec.  473n;  also  Aksnbxent,  fupro.  Validating— 60  CaL  389. 

JUDGMENT  IN  FARTIOULAR  0ASB8. 

Administration— against,  sec.  1604.  Arrest  of  debtor— directing, 
see  sec.  684.  Attached  property— satisfying  from,  sec.  550;  9  CaL  6Se. 
Award  on— sec.  1286.  Contempt,  in— sec.  1222.  Deed,  setting  aside— 

fenerally,  21  Gal.  629;  41  Cal.  85:  of  decedent,  sec.  1589;  39  CaL  68S. 
Ijectment,  in— 9  CaL  i;l3;  14  Cal.  465;  18  Gal.  108, 217;  22  CaL  513, 645; 
26  Cal.  272;  32  CaL  176;  35  Cal.  316;  36  CaL  625;  40  Cal.  294, 299;  41  CaL  41  f 
44  Cal.  177;  49  Cal.  137,202;  50  Cal.  314.  Executor,  against— see  ADiCTBr- 

ISTBATOB.  Fiduciary  Ainds— as  to,  sec.  667n.  Foreclosure— sec.  726. 
Infiant,  against— 31  CaL  273.  Joint  debtors,  against— sec.  989.  Mar- 
ried woman— as  to,  see  under  Pabtibs,  sees.  870,  871.  Meohanics' 
liens— sees.  1193,  2194.  Partition— sec.  766.  Partnership— winding  up, 
33  Cal.  641.  Receiver— executing  or  securing,  sec.  564,  subds.  8, 4,  and 
notes.  Reference,  on— sec.  644.  Replevin,  in— sec.  667,  and  notes. 
Sureties— on  offlcisa  bond,  a«kinst,  25  Cal.  621;  29  Cal.  642:  on  appeal 
bond,  subrogation  of,  sec.  1059.  Trespass,  in— 53  Cal.  653.  Ttast,  es- 
tablishing—form of,  25  Cal.  317;  34  Cal.  514. 

§  665.  Wlieii  the  case  is  reserved  for  argument  or  fur- 
ther consideration,  as  mentioned  in  the  last  section,  it 
may  be  brought  by  either  party  before  the  court  for  argu- 
ment. 

Argument— see  sec.  63n. 

§  666.  If  a  counter-claim,  established  at  the  trial,  ex- 
ceed the  plaintiff's  demand,  judgment  for  the  defendant 
must  be  given  for'  the  excess;  or  if  it  appear  that  the  de- 
fendant is  entitled  to  any  other  affirmative  relief,  judg- 
ment must  be  given  accordingly. 

Oonnter-olaim— generally,  sees.  438, 439 :  dismissal  or  nonsuit,  where 
none,  8.eo.  681,  subd.  1.  Exceeding  plaintiff's  demand,  see  undtt  Ver- 
dict, sec.  626.  Affirmative  relie^~see  sec.  442. 
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3  667.  In  an  action  to  recirveT  the  possession  of  pet- 
aonal  property,  jadgment  for  t!ie  piaintia  may  lie  for  tbs 
possession  or  toe  valae  thereof,  In  CEise  a.  delivery  cannot 
■be  had,  and  damagea  for  the  detention.  If  the  property 
IiELH  been  delivered  to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant  may 
be  for  a  return  of  the  property  or  the  value  thereof,  incaEie 
3k  return  cannot  be  had,  and  ilamagea  fortaking  and  with- 
holding the  same.  In  an  action  on  a  contract  or  obliga- 
tion in  writing,  for  the  direct  payment  of  money,  mSle 
payable  in  a  specified  kind  of  money  or  cnrrency,  iadg- 
ment  for  the  plaintiff,  whether  it  be  by  default  or  after 
verdict,  may  follow  the  contract  or  obligation,  and  be 
made  payable  In  the  kind  of  money  or  currency  specified 
therein ;  (and  in  all  actions  for  the  recovery  of  money,  if  ' 
the  plaintiff  allege  in  his  complaintthatthesame  was  un- 
decBtood  and  agreed  by  the  respective  parties  to  be  pay- 
ahle  in  a  apeciiied  kind  of  money  or  currency,  and  this 
fact  is  admitted  by  the  default  of  the  defendant  or  estab- 
lished by  evidence,  the  judgment  for  the  plaintiff  must  be 
m&de  payable  in  the  kind  of  money  or  currency  so  al- 
lei[ed  in  the  complaint;  and  in  an  action  against  any  per- 
son for  the  recovery  of  money  received  by  such  person  in 
&  fiduciary  capacity,  or  to  the  use  of  anothec.  judgment 
fOT  the  pmlntfff  must  be  made  payable  in  the  kdd  of 
money  or  currency  so  received  by  such  person. 


^^nut  fandl — Fidofiarveapaeitv^sec.  I407i  26  CoL  431:  33  Col.  501, 
eet.    Uuef  anolher.iaiiA-M;  3}CltL3W,«M. 

§  66&  The  clerk  must  keep,  with  the  records  of  the 
court,  a  book  to  be  called  the  "judgment  book,"  in  which 
jndgmenls  must  be  entered. 
Bflgiater  of  aotiona<-aec.  10A3. 

iDartVdi 

1  before  judgment,  the  c 
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nevertheless  render  judgment  thereon.  Such  judgment 
is  not  a  lien  on  the  real  property  of  the  deceased  party', 
but  is  payable  in  the  course  ot  administration  on  Ms 
estate. 

Death— sufi^estion  and  effect  of,  sec.  885  and  notes. 

Death  after  verdict— JH)  Cal.  40. 

Fa]rable  in  coarse  of  adminlstratidn-Hiec  1S06,  and  see  sec.  1504. 

Before  jadgment  entered—50  Cal.  289. 

§  670.  Immediately  after  entering  the  judgment  the 
clerk  must  attach  together  and  Ale  the  following  pax>ers, 
which  constitute  the  judgment  roll: 

1.  In  case  the  complamt  be  not  answered  by  any  de* 
f  endant,  the  summons,  with  the  affidavit  or  proof  of  ser- 
vice, and  the  complaint,  with  a  memorandum  indorsed 
thereon  that  the  default  of  the  defendant  in  not  answer- 
ing was  entered,  and  a  copy  of  the  judgment; 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  ver- 
dict of  the  jury,  or  finding  of  the  court,  or  referee,  all 
bills  of  exceptions  taken  and  filed,  and  a  copy  of  any 
order  made  on  demurrer,  or  relating  to  a  change  of  parties, 
and  a  copy  of  the  judgment.  If  there  are  two  or  more 
defendants  in  the  action,  and  any  one  of  them  has  allowed 
judgment  to  pass  against  him  by  default,  the  summons, 
with  proof  of  its  service  upon  such  defendant,  must  also 
Tie  added  to  the  other  papers  mentioned  in  this  subdivis- 
ion.   [In  effect  March  9th,  1876.] 

Clerk's  powers  and  daties— county  clerk,  see  Politioai<  Ck>DS, 
sees.  4204,  4205:  deputies,  see  Political  Code,  sets.  865,  41 12-4114: 
functions  generally,  see  Ministerial  Opfice&s,  sec.  2e2n;  also,  sec. 
585,  subds.  1  and  2, 593,  634, 6ii8, 671-3,  1051, 1052,  2012. 

Jadgment  roll— contents,  etc.  18  Cal.  219;  27  Cal.  107;  28  CaL  170, 295; 
31  Cal.  238:  32  Cal.  172;  34  Cal.  391,611;  36  Cal.  112;  40  Cal.  878;  47  CaL 
640;  49  Cal.  308;  53  Cal.  39,  399;  and  see  notes  following. 

StTBDivisiOT*"  1.  Where  no  anawer^Summom,  contents  and  proof 
of  service,  sees.  407,  415,  and  notes:  complaint,  sec.  426  and  notes. 
Both  part  of  judgment  roll,  Mand  v.  Wear,  May  nth,  1880,5  Pac.  C.  L. 
J.  426.    Judgment,  by  default,  sec.  585  and  notes. 

Subdivision  2.  Other  caaes— Pleadings,  see  sees.  420-476.  Ver- 
dict, sees.  624-628.  Findit^s,  sec.  633«.  Report  of  referee,  Thompson  9. 
Patterson,  April  23rd,  18i^,  5Pac.  C.  L.  J.  388.  Exceptions,  sec.  648»; 
sees.  646-653.  Order  on  demurrer— sec.  636  and  note.  Changeof  parties^ 
sec.  473  and  note ;  49  Cal.  306.  Copf/  of  judgment,  Thomas  v.  Anderson, 
May  26th,  1880, 5  Pac.  C.  L.  J.  415.  Judgment, generally,  sec.  677«:  sees. 
577-^2;  sec.  664n:  review  of,  paj>ers  on,  53  Cal.  281, 393:  by-  default,  see 
subd.  1  and  note. 

§  671.  Immediately  after  filing  the  judgment  roll,  the 
clerk  must  make  the  proper  entries  of  the  judgment, 
nnder  appropriate  heads,  in  the  docket  kept  by  him;  and 
from  the  time  the  judgment  is  docketed  it  becomes  a  lien 
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upon  all  the  real  property  of  the  judgment  debtor  not  ex- 
empt from  execution  in  the  county,  owned  by  him  at  the 
time,  or  which  he  may  afterward  acquire,  until  the  lien 
ceases.  The  lien  continues  for  two  years,  unless  the  en- 
forcement of  the  Judgment  be  stayed  on  appeal  by  the 
e:3&ecution  of  a  sumcient  undertaking,  aB  provided  in  this 
Code,  in  which  case  the  lien  of  the  judgment  ceases.  [In 
e£feot  July  Ist,  1874.] 

l>ocketing  jndgment— error  in,  6  Gftl.  277:  time  of,  S9  Cai;  137. 

Judgment  docket<-«ecs.  672-674. 

Xndgment  lien— 2*0  what  attachesi  14  Cal.  428;  16  Gal.  181, 213;  23  Cal. 
^277;  SOCal.ftll.  Effect  on  attaehment  Hen-^7  Gal.  121.  Ttoo  years'  du- 
ratton,  10  Cal.  71;  16  Gal.  403;  17  Gal.  471;  31  Gal.  396;  46  Gal.  6M.  Ap- 
neat  suapendSf  sec.  941  et  sea.:  6  Gal.  130;  25  Gal.  337.  ExtinguishedtJanot 
13  CaL  79.    In  foreclosure,  16  Gal.  404 ;  25  Gal.  337 ;  28  Gal.  520. 

0 

%  672.  The  docket  mentioned  in  the  last  section  is  a 
book  which  the  clerk  keeps  in  his  office,  with  each  page 
divided  into  eight  columns,  and  headed  as  follows:  judg- 
ment debtors;  judgment  creditors;  judgment;  time  of 
entry;  where  entered  in  judgment  book;  appeals,  when 
taken;  judgment  of  appellate  court;  satisfaction  of  judg- 
ment, when  entered.  If  judgment  be  for  the  recovery  of 
money  or  damages,  the  amount  must  be  stated  in  the 
docket  under  the  head  of  judgment;  if  the  judgment  be 
for  any  other  relief,  a  memorandum  of  the  general  char- 
acter of  the  relief  granted  must  be  stated.  The  names  Qf 
the  defendants  must  be  entered  in  alphabetical  order. 

Docketing  judgment— sec.  671  and  note ;  31  Gal.  293. 

Judgment  docket— what  constitutes,  38  GaL  393:  sufficient  entry,  50 
Cal.  511. 

§  673.  The  docket  kept  by  the  clerk  is  open  at  all  times, 
during  office  hours,  for  the  inspection  of  the  public,  with- 
out charge.  The  clerk  must  arrange  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  their  in- 
spection. 

Fabllc  writings— open  to  Inspection,  sees.  1892, 1893. 

§  674.  A  transcript  of  the  original  docket,  certified  by 
the  clerk,  may  be  filed  with  the  recorder  of  any  other 
county,  and  from  the  time  of  the  filing  the  judgment  be- 
comes a  lien  upon  all  the  real  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  such  county,  owned 
by  him  at  the  time,  or  which  he  may  afterward,  and  be- 
fore the  lien  expires,  acquire.  The  lien  continues  for  two 
years,  unless  the  judgment  be  previously  satisfied. 

Another  connty-r-flllng  transcript  in,  Glvil  Gode,  sec.  1159:  where 
land  situated,  sec.  400,  ante;  \>vX  see  sec.  78. 
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BeoordlBg  gonerallf— oecs.  1166, 1169, 1170. 
Oontinnance  of  lien— 23  GaL  40. 

Jnstioe's  Ooftrt  judgment— Abstract  creates  lien*  sec  900;  and  see  SI 

Cm.  223. 

§  675.  Satisfaction  of  a  judgment  may  be  entered  in 
the  clerk's  docket  upon  an  execution  returned  satisfied, 
or  upon  an  acknowledgment  of  satisfaction  filed  with  the 
clerk,  made  in  the  manner  of  an  acknowledgment  of  a 
conveyance  of  real  property,  by  the  judgment  creditor, 
or  by  his  indorsement  on  the  face,  or  on  the  margin  of  the 
record  of  the  judgment,  or  by  the  attorney,  unless  a 
revocation  of  his  authority  is  filed.  Whenever  a  judg- 
ment is  satisfied  in  fact,  otherwise  than  tlpon  an  execu- 
tion, the  party  or  attorney  must  give  such  acknowledg- 
ment, or  make  such  indorsement,  and  upon  motion  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfac- 
tion to  be  made  without  it.    [In  effect  July  1st,  1874.] 

Satisfaction  of  jndgment—  What  cansHtutes,  8  Cal.  29;  14  Cal.  661;  22 
Cal.  173 ;  23  Cal.  94 ;  44  GaL  519 :  apparent  only,  14  Cal.  661 ;  25  Cal.  538 ;  32  GaL 
131 ;  34  Cal.  666:  JSQ  Cal.  845.  jEntn/  <^,  improperly  stricken  oat,  3  GaL 
342 :  acknowledgment,  sec.  179,  subd.  2.  Parties  empowered  to  gwe^  cred- 
itor, 2  Gal.  507;  35  Cal.  195;  46  Gal.  70;  49  GaL  359:  attorney,  &  Gal.  632, 
and  see  sees.  283-286. 


TTTLB  IX. 

On   the  Ezecntion  of  the  Judgment  in 

Actions. 


Ohap.  I.  The  execution. 

n.  Proceedings  snpplemental  to  the  execution. 

£247] 
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CHAPTER  I. 
THE  EXECUTION. 

681.  Within  what  time  execution  may  issne. 

682.  Who  may  issue  the  execution,  its  form,  to  whom  directed,  and 
what  it  shall  require. 

683.  When  made  returnable. 

684.  Money  ludgments,  and  others,  how  enforced. 

685.  Execution  after  five  years. 

686.  When  execution  may  issue  against  the  property  of  a  party  after 
his  death. 

$  687.  Execution,  how  and  to  whom  issued. 

S  688.  What  shall  be  liable  to  be  seized  in  execution.  Not  to  be  affected 

S  689.  When  property  is  claimed  by  a  third  party,  how  the  right  of 
property  is  tried. 

S  690.  What  exempt  from  execution. 

S  691.  Writ,  how  executed. 

I  692.  Notice  of  sale  under  execution,  how  given. 

§  ess.  Selling  without  notice,  what  penalty  attached. 

S  694.  Sales,  now  conducted.  Neither  the  officer  condncting  it  nor  his 
deputy  to  be  a  purchaser.  Real  and  personal  property,  how 
sold.  Judgment  debtor,  if  present,  may  direct  order  of  sale, 
and  the  ofScer  shaU  follow  his  directions. 

S  695.  If  purchaser  refuses  to  pay  purchase-money,  what  proceedings. 

S  696.  Court  of  Justice  may  proceed  in  a  summary  manner  agUnst  a 
purchaser  refusing  to  pay.  Officer  may  refuse  such  pur- 
chaser's bid  after. 

S  697.  These  two  sections  not  to  make  officer  liable  beyond  a  certain 
amount. 

S  698.  Personal  property  not  capable  of  manual  delivery,  how  deliv- 
ered to  purchaser. 

S  699.  Personal  property  not  capable  of  mimual  delivery,  how  sold  and 
delivered. 

S  700.  Real  property,  when  absolute  sale  or  not.  In  the  latter  case, 
what  the  certificate  must  contain. 

S  701.  Real  property  so  sold,  by  whom  it  may  be  redeemed. 

S  702.  When  it  may  be  redeemed,  and  redemption  money. 

§  703.  When  judgment  debtor  or  other  redemptioner  may  redeem. 

I  704.  In  cases  oiredemption,  to  whom  the  judgments  are  to  be  made. 

S  705.  What  a  redemptioner  must  do  in  order  to  redeem. 

S  706,  Until  the  expiration  of  redemption  time  court  may  restrain 
waste  on  the  property.   What  considered  waste. 

S  707.  Rents  and  profitis. 

I  708.  If  purchaser  of  real  property  be  evicted  for  irregularities  In 
sales,  what  he  may  recover  and  from  whom,  when  judg- 
ment to  be  revived.  Petition  for  the  purpose,  how  and  by 
whom  made. 

S  709.  Party  who  pays  more  than  his  share  may  compel  contribution* 

§  681.  The  party  ia  whose  favor  judgment  is  given, 
may,  at  any  time  within  five  years  after  the  entry  thereof) 
have  a  writ  of  execution  issued  for  its  enforcement. 
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Sntry  of  judgment— Time  for  execution  beg^s  to  run  from,  28  Cal. 
418;  30  GaL  621 ;  S4  Gal.  611 :  generally,  sec.  664,  and  note. 

'Within  five  years— 22  Cal.  647:  when  extended,  sec.  665:  ehanges  in 
statute,  37  Gal.  11. 

Stay  of  execution— When  proper,  31  Gal.  170:  when  Improper,  Liver- 
more  r.  HodgUns,  April  26th,  1880, 5  Pac.  G.  L.  J.  348:  bv  appeal,  sees. 
942n,  942-845:  no  extension  of  period  for  issuance  by,  29  Gal.  227:  per- 

getiiai;  when  not  granted,  41  Gal.  253 :  new  trial  as,  28  GaL  68 ;  and  see  40 
al.  278. 

§  682.  The  writ  of  execution  must  be  issued  in  the 
*  name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerl^,  and  be  directed  to  the  sheriff,  and 
it  must  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  the  judgment  roll  is  Aled,  and  if 
it  be  for  money,  the  amount  thereof,  and  the  amount 
actually  due  thereon,  and  if  made  payable  in  a  specified 
kind  oJc  money  or  currency,  as  provided  in  section  six 
hundred  and  sixty-seven,  the  execution  must  also  state 
the  kind  of  money  or  currency  in  which  the  judgment  is 
payable,  and  must  require  the  sheriff  substantially  as  fol- 
lows : 

1.  If  it  be  against  the  property  of  tli6  judgment  debtor, 
it  must  require  the  sheriff  to  safisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor,  and 
if  su£B.cient  personal  property  cannot  be  found,  then  out 
of  his  real  property;  or  if  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed,  or  at 
any  time  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was  re- 
covered, on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  ofQce  of  the  recorder  of  such  county,  stat- 
ing such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  the  personal  representatives,  heirs,  devisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff  to  satisfy 
the  jud^ent,  with  interest,  out  of  such  property. 

3.  If  It  be  against  the  person  of  the  judgment  debtor,  it 
must  require  toe  sheriff  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  pay  the  judgment, 
with  interest,  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  i)ayable  in  a 
specified  kind  of  money  or  currency,  as  provided  in  sec- 
tion six  hundred  and  sixty-seven,  it  must  also  require  the 
sheriff  to  satisfy  the  same  in  the  kind  of  money  or  cur- 
rency in  which  the  judgment  is  made  payable,  and  the 
sheriff  must  refuse  payment  in  any  other  kind  of  money 
or  currency;  and  in  case  of  levy  and  sale  of  the  property 
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of  the  judgment  debtor,  he  must  refuse  payment  frouKi 
any  purchaser  at  such  sale  in  any  other  kind  of  money  oc 
curreney  than  that  specified  in  the  execution.  The  shex^ 
ifif,  collecting  money  or  currency  in  the  manner  requiiaffi 
by  this  chapter,  must  pay  to  the  plaintiff  or  party  entitledti 
to  recover  tne  same,  the  same  kind  of  money  or  currency  / 
received  by  him,  and  in  case  of  neglect  or  refusal  so  to  1 
do,  he  shall  be  liable. on  his  official  bond  to  the  judgmeat  \ 
creditor  in  three  times  the  amount  of  the  money  so  col- 
lected. .  ] 

5.  If  it  be  f  oif  the  delivery  of  the  possession  of  real  or  \ 
personal  property,  it  must  require  the  sheriff  to  deliver  I 
the  possession  of  the  same,  describing  it,  to  the  party  en-  i 
titled  thereto,  and  may,  at  the  same  time,  require  the  ' 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits,  re- 
covered by  the  same  judgment,  out  of  the  personal  prop- 
erty of  the  person  against  whom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  ren- 
dered to  be  specified  therein  if  a  delivery  thereof  can- 
not be  had;  and  if  sufficient  personal  property  cannot 
be  found,  then  out  of  the  real  property,  as  provided  in  the 
fijh»t  subdivision  of  this  section. 

Writ— generally,  see  sec.  5l«. 

Style  of  process,  title  of  coort— compare  sec.  407n. 

issnance— Improper,  14  Gal.  138:  clerk  refusing,  10  GaL  48&:  without 
docketing  of  judgment,  proper,  39  Gal.  137. 

Name  of  the  people— 50  Gal.  611. 

Jndgment— Following  strictly,  10  Gal.  411. 

SuBDnnsiON  l.  Satisfy  the  judgment— spe  44  Gal.  520.  Personal 
property  insufficient— 6  Gal.  47.  Lien  of  docketed  judgment— see  sec. 
B71;  effect  of  execution  on,  37  Gal.  121.  Transcript  of  the  docket 
filed— see  sec.  674. 

Subdivision  3.  Execution  against  the  person— see  sec.  684f». 

SUBnivisiol!^  4.  Money  or  currency  specified— kind  of,  sec.  667». 

Subdivision  5.  Personal  property,  delivery  of  possession  of— 
see  Replevin,  Judgment  4n,  sec.  667n.  Real  property— writs  of 
possession,  restitution,  assistance,  see  sec.  684». 

§  683.  The  execution  may  be  made  returnable,  at  any 
time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sheriff,  to  the  clerk  with  whom  the  judg- 
ment roll  is  filed.  When  the  execution  is  returned,  the 
clerk  must  attach  it  to  the  judgment  roll.  If  any  real  es- 
tate be  levied  upon,  the  clerk  must  record  the  execution 
and  the  return  thereto  at  large,  and  certify  the  same  un- 
der his  hand  as  true  copies,  in  a  book  to  be  called  the 
**  execution  book,"  which  book  must  be  indei^ed  with  the 
names  of  the  plaintiffs  and  defendants  in  execution,  s^pha- 


MtfcaTly  arranged,  and  kept  open  at  all  times  daring 
iffice  lionrs  for  the  Inspection  of  the  pabllc  iritliont 
jbarse.  It  is  evidence  of  the  contents  m  tbe  orig^n^a 
whenever  the?  or  anj  part  thereof  may  be  destroyed  or 
mutilated. 
Bherlff'iTBinni-aCaLU.lIOt  SChLSS,  m;  B  Cil.  IMj  U  CiL  12»; 


.    -JCsLJKiMCSLW.. , 

AnBoliiD«nt-^i>lieie[iiopert]'imdflr,Ka.uq.{IU,6WB.    Blda—atule, 


-.-.teMn.  Boak-cscordedln,  see.  «S>._danl^^«-oIBa]e,s< — 
W-7W,uutnat«a:  titredemntlaD,>ec7«.  Oljdin— to  properly  Mixed, 
uo.MB,iiidD(itea.  OontsDn  of--eee  Pom  or.  Oontclbiition— see. 
W.  ainmtr-toiTlileIilaraed,Mii.eB7.  aDiH,lbT-«eci.I(na,l<M,lTMi 
I  CiL  Hit  U  Cd.  SK.  DraO— ol  party,  uter,  lec  SM,  and  n^e. 
DtrMted^'liow,  aet.  MS.  DlnouMMd— lAa  may  be,  mo.  M».  Bf- 
Viliil  irn  mi.nn-l  nntrrr:  ueoaee  LiTZ,  8ALi,eto.  Bd  majM— 
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8ftleofrealty»8eeCnt088,Tir.  BiiforBemeiitofjadgmMgttbir-flec.68i 
Bi^oinliig— ISCaLSOO;  and  see  UrjuiroTiON,  sees.  5*25-533.  Eviction— 
sec.  708.   Exemptions-«ec.  690,  and  notes.   Foreclosare-'Sec.  726;  38 
CaL  621 :  and  see  Absistancb,  Writ  oj*.   Form— sec.  682,  and  notes. 
Otoss,  in— sale  of  realty,  sec.  694n.   Impeaching  sale— eec.  691n.    In- 
demnity— sec.  689,  and  note.  Irregalarit7  in  sale— see  Ixpeaohtbto; 
also  sec.  706,  and  note.   Issuance— manner  of,  sees.  682,  667:  a/itet. 
degkth  of  party f  sec.  686.   Time  for— see  tbat  head.   Judgment— fok 
lowing,  sec.  682,  and  note;  enforcing,  sec.  684.   Leasehold— absolnta 
sale  of,  sec.  700.  Levy— sec.  688,  and  note,  sec.  691n.   Iieriable  inter* 
est— sec.  691n.  Mandamus—in,  sec.  1095.  Manual  dellTery— property 
capable  of,  sees.  694 ,  696 ;  property  not  capable  of,  sec.  688.  Mor^page— 
sec.  701 ,  subd.  2,  note ;  and  see  Fobsolosusb.  Notice  of  sal»— sees.  692, 
693,  and  notes.   Order  for  payment— of  money  by  court,  on,  sec.  1007,, 
Person,  against  the— isec.  684».   Personal  property— see  Pbopebty.] 
Possession— obtaining,  see  under  Pbofebtt,  Personal  and  JSealr^ 
writ  of,  sec.  684n.   Property— liable  to,  sec.  688,  and  note.    Exempt,. 
see  ExEUPTiONS.    Personal  levy,  see  that  head :  sale  of,  sec.  694,  anii 
see  Things  in  Action  :  obtaining  possession  of,  sec.  682,  subd.  S,  note:  i 
purchase.  8ecs.69B,  699.   Real,  sale.  sec.  694:  purchase,  sec.  700:  levy,, 
see  that  head :  possession,  obtaining,  sec.  682,  subd.  5,  sec.  684n.    Fur- 
chaser— refusing  to  pay,  sees.  695-697 :  rights  of,  sees.  698-708.    Quashn 
Ing— 30  Cal.  114;  31  Oal.  170;  47  Gal.  626;  49  Cal.  266.    Real  property-^ 
see  under  Pbofebtt.   ReoalUng— 31  Cal.  170.   Receiver— in  aid  of, 
sec.  664,  subd.  4.   Redemption— sees.  701-705:  certificate  of,  see  CEBri 
tifioate:  method  of,  sees.  702,  703,  705:  money  for,  sec.  702n:  alsoij 
sees.  702, 704:  parties  who  may  effect,  sec.  701n:  papers  for,  sec.  705,^ 
and  notes :  time  for,  sec.  702n,  sec.  703.   Redemptioner— sec.  701 ,  subd.  < 
2.   Rents  and  Profits— sec.  707,  and  note.  Reonirements  in— sec.6a2,i 
and  notes.   Restitution,  writ  of— sec.  684n.   Return  of— sec.  683,  and ; 
note.  Reviving— sec.  685n.  Sales— conducted  how,  sec.  694,  fmd  notes: , 
see,  also,  Bids,  Cebtificate,  Impeachiko.  Ibbboulabitt,  No- 
tice, PtTROHASER,  Kedemption,  Shebipe's  Debj>,  etc.    Satis- 
fied judgment  on— 25  Cal.  538;  49  Cal.  359;  and  see  Quashing.   Set- 
ting aside— 8  Cal.  130.   Setting  ofiT— 42  Cal.  110.   Sheriff's  deed— sec. . 
703n.  SheriflT's  duties— as  to,  sec.  682, 691,  and  notes.  Sheriff's  jury-  ' 
sec.  689n.   Stay  of— sec.  68ln.   Subrogation— sec.  709n.    Supplement- 
ary proceedings— sees.  714-721:  application  for,  sees.  714, 715:  charac- 
ter of <  sec.  714«:  contempt,  sec.  721:  examination,  sees.  717,  718:  gar- 
nishee, answer  of,  sec.  717:  order  for,  sec.  714, 715:  result  of,  sees.  il9, 
720.    Suspending->31  Cal.  170.   Things  in  action— disposition  of,  sec. 
691n.    Time  for— sees.  681, 685,  and  notes.   Title  acquired— by  cfertifl-  i 
cate  of  sale,  sec.  700» :  by  sheriff 's  deed,  sec.  703n.    vacating— 41  Cal." 
626,  and  see  Setting  Aside.   Venditioni  exponas— writ  of,  8  Cal.  ; 
165:  48  Cal.  133.   Vessels,  against— sec.  824.   Void— and  voidable,  88 
Cal.  372.   Waste— sec.  706,  and  note.  Writ  of— how  carried  into  effect, 
sec.  691  et  seq.   Writs— of  assistance,  restitution,  etc.,  see  those  heads. 

§  685.  In  all  cases  other  than  for  the  recovery  of 
money,  the  judgment  may  be  enforced  or  carried  into  ex- 
ecution after  the  lapse  of  live  years  from  the  date  of  its 
entry,  by  leave  of  the  court,  upon  motion,  or  by  judgment 
for  that  purpose,  founded  upon  supplemental  pleadings* 

Reviving  execution— 6  Cal.  512;  37  Cal.  11:  formerly  applicable. 
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tfccyciverwrtt misstlBfied, 29  GaL  227:  »eire  faekUf  former  method, 21 
la.  1-29;  and  see  sec.  802. 

motioii— 17  Gal.  270;  47  GiO.  62& 

.X>plem6ntal  pleadings— generally,  sec*  4^  sod  notes. 

f  S    ^^>  Notwithstanding  the  death  of  a  party  after  the' 
^u^^ment,  execution  thereon  may  be  issued,  or  it  may  be 
|af  orced  as  follows : 

'  '^  •  In  case  of  the  death  of  the  judgment  creditor,  upon 
li.^  apj^lication  of  his  executor,  or  administrator,  or  suc- 
essor  in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
CLd^^ment  be  for  the  recovery  of  real  or  personal  property, 
tt*  't^he  enforcement  of  a  lien  thereon. 

^^eaih  of  party^^ffect  on  action,  sec.  385  andnotes:  judgment  after, 
0c.  669 :  execution  after,  sec.  1505;  50  GaL  289. 
:  SUBDIVISION  1.  See  note,  supra. 

SxTBDivisipN  2.  Real  or  personal  property,  recoTsry  of—see  sec. 
^2*  )subd.  5.   Attachment  cases— not  included,  50  Gal.  365. 

§  687.  Where  the  execution  is  against  the  property  of 
gli«  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
^.y  county  in  the  State.  Where  it  requires  the  delivery 
|»f  real  or  personal  property,  it  must  be  issued  to  the 
^erifif  of  the  county  where  the  property,  or  some  part 
tbereof,  is  situated.  Executions  may  be  issued,  at  the 
■cune  time,  to  different  counties. 
r  .Any  county— in  the  State,  process  extends  to,  sec  78. 

§  688.  Allsoods,  chattels,  moneys,  and  other  property, 
both  real  and  personal,  or  any  interest  therein  of  the 
|cidgment  debtor,  not  exempt  by  law,  and  all  property 
Ckud  rights  of  property  seized  ahd  held  under  attachment 
in  the  action,  are  liable  to  execution.  Shares  and  inter- 
ests in  any  corporation  or  company,  and  debts  and  credits, 
And  Al  other  property,  both  real  and  personal,  or  any 

.  nterest  in  either  real  or  personal  property,  and  all  other 
jproperty  not  capable  of  manual  delivery,  may  be  attached 
^n  execution,  in  like  manner  as  upon  writs  of  attach- 
jnent.    Gold  dust  must  be  returned  by  the  officer  as  so 

much  money  collected,  at  its  current  value,  without  ex- 
[posing  the  same  to  sale.    Until  a  levy,  property  is  not 

affected  by  the  execution. 
Property  liable  to  ezeontion—CTka/teZf,  portable  property,  custody 


109;  24  Gal.  )19 :  good  will,  Givu  Gode,  sees.  992, 993.  Contracti,  contin* 
sent  and  eomplicated,  13  Gal.  15:  Jud^ent,  7  GaL  187:  Iranchise,  Givll 
Code,  sees.  388-993;  hut  contra  heforeuode,  5  Gal.  471 ;  7  Gal.  286;  24  Gal. 
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474.  J7<9mes(eatf,  ivben,  see  (STfl  Code.  sees.  130-4281;  17 GaL40S;  47  GaL 
435:  separate  property  of  wife,  not  Iteble,  10  CaL  9;  a4CaL9B:  andaato 
sole  trader's,  see  sees.  1811-1821. 

I<eTf— Uen  of  execntloii  dates  firoiii.€  CaL  196;  38  CaL  649;  4S  CaL  SS9; 
and  see  14  CaL  47:  generally,  see  sec  e91». 

§  689.  If  the  property  levied  on  be  claimed  by  a  thizd 
person  as  his  property,  the  sheriff  may  summon  from  his 
county  six  persons  qualified  as  jurors,  between  the  par- 
ties, to  try  toe  validity  of  the  claim.  He  must  also  give 
notice  of  the  claim  and  of  the  time  of  trial  to  the  plaintiff, 
who  may  appear  and  contest  the  claim  before  the  jury. 
The  jury  and  the  witnesses  must  be  sworn  by  the  sheriff, 
and  if  their  verdict  be  in  favor  of  the  claimant,  the 
sheriff  may  relinquish  the  levy,  unless  l^e  judgment 
creditor  give  him  a  sufficient  indemnity  for  proceeding 
thereon.  The  fees  of  the  jury,  the  sheriff,  and  the  wit- 
nesses must  be  paid  by  the  claimant,  if  the  verdict  be 
against  him;  otherwise,  by  the  plaintiff.  Each  party 
must  deposit  with  the  sheriff,  before  the  trial,  the  amount 
of  his  fees  and  the  fees  of  the  jury,  and  the  sheriff  must 
pay  the  same  to  the  prevailing  party. 

Claimed  by  third  person — ^notice  and  demand,  1  Cal.  180;  6  CaL  43, 
512:  10  CaL  172:  12  CaL  73;  23  Gal.  350;  26  CaL  514;  30  CaL  190;  38  CaL  563; 
41  Cal.  469. 

Sheriff's  jnry— yerdict  no  protection  to  officer,  10  CaL  189 ;  28  CaL  122. 

Sufficient  indemnity—S  Cal.  227;  15  CaL  75;  18  CaL  622;  82  CaL  23;  36 
Cal.  455;  wbere  several  execntions,  8  Cal.  227;  13  Cal.  521 ;  34  Cal.  689: 
summary  remedy  against  sureties  on  bond,  sec  1055,  and  notes. 

§  690.  The  following  property  is  'exempt  from  execu- 
tion, except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two 
hundred  dollars,  belonging  to  the  judgment  debtor; 

2.  Kecessary  household,  table,  and  kitchen  furniture 
belonging  to  the  judgment  debtor,  including  one  sewing 
machine,  stoves,  stove  pipes,  and  furniture,  wearing  ap- 
parel, beds,  bedding,  and  oedsteads,  hanging  pictures,  oil 
paintings,  and  drawings  drawn  or  painted  by  any  mem- 
ber of  the  family,  and  family  portraits  and  their  neces- 
sary frames,  provisions  actually  provided  for  individual 
of  family  use  sufficient  for  three  months,  and  three  cows 
and  their  sucking  calves,  four  hogs  with  their  sucking 
pigs,  and  food  for  6uch  cows  and  hogs  for  one  month; 

3.  The  farming  utensils  or  implements  of  husbandry 
of  the  judgment  debtor;  also,  two  oxen,  or  two  horses,  or 
two  mules  and  their  harness,  one  cart  or  wagon,  and  food 
for  such  oxen,  horses,  or  mules  for  one  month;  also,  all 
seed,  grain  or  vegetables  actually  provided,  reserved,  or 
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on  hand  for  the  puri)ose  of  planting  or  sowing  at  any  time 
-within  the  ensuing  six  months,  not  exceeding  in  value  the 
sum  of  two  hundred  dollars,  and  seventy-five  bee-hives, 
and  one  horse  and  vehicle  belonging  to  any  person  who  is 
znaimed  or  crippled,  and  the  same  is  necessary  in  his  bus- 
iness; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  nec- 
essary to  carr^r  on  his  trade;  tbe  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;  the  iostruments 
and  chest  of  a  surgeon,  physician,  surveyor,  or  dentist, 
necessary  to  the  exercise  oi  their  profession,  with  their 
prof essional  libraries  and  necessary  office  furniture;  the 
professional  libraries  of  attorneys,  judges,  ministers  of 
the  gospel,  editors,  school  teachers,  and  music  teachers, 
and  their  necessary  office  furniture;  also,  the  musical  in- 
struments of  music  teachers  actually  used  by  them  in 
giving  instructions,  and  all  the  indexes,  abstracts,  books, 
papers,  maps,  asd  office  f  umit^e  of  a  searcher  of  records, 
necessary  to  be  used  in  his  profession; 

6.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
value  the. sum  of  five  hundred  dollars;  also,  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  imple- 
ments, and  appliances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  the  aggregate 
sum  oi  five  hundred  dollars,  and  two  horses,  mules,  or 
oxen,  with  their  harness,  and  food  for  such  horses,  mules, 
or  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear,  and 
also  his  mining  claim  actually  worked  by  him,  not  exceed- 
ing in  value  the  sum  of  one  thousand  dollars; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  har» 
ness,  and  one  cart  or  wagon,  one  dray  or  truck,  one  coupe, 
one  hack  or  carriage  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler, 
liackman,  teamster,  or  other  laborer  habitually  earns  his 
living,  and  one  horse  with  vehicle  and  harness,  or  other 
equipments,  used  by  a  physician,  surgeon,  constable,  or 
minister  of  the  gospel,  in  the  legitimate  practice  of  Lis 
profession  or  business,  with  food  for  such  oxen,  horses, 
or  mules  for  one  month; 

7.  Poultry  not  exceeding  in  value  twenty-five  dol- 
lars; 

8.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next 
preceding  the  levy  of  execution  or  attachment,  when  it 
appears  by  the  debtor's  affidavit,  or  otherwise,  that  such 
earnings  are  necessary  for  the  use  of  his  family  residing 
in  this  State,  supported  in  whole  or  in  part  by  his  labor; 
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but  where  debts  are  incurred  by  any  such  person,  or  his 
wife  or  family,  for  the  common  necessaries  of  life,  the 
one-half  of  such  earnings  above  mentioned  are,  neverthe- 
less, subject  to  execution,  garnishment,  or  attachment  to 
satisfy  debts  so  incurred; 

9.  The  shares  held  by  a  member  of  a  homestead  asso- 
ciation duly  incorporated,  hot  exceeding  in  value  one 
thousand  dollars,  if  the  person  holding  the  shares  is  not 
the  owner  of  a  homestead  under  the  laws  of  this  State. 
All  the  nautical  instruments  and  wearing  apparel  of  any 
master,  officer,  or  seaman  of  any  steamer  or  other  ves- 
sel; 

10.  All  moneys,  benefits,  privileges,  or  immunities  ac- 
cruing or  in  any  manner  growing  out  of  any  life  instlr- 
ance  on  the  life  of  the  debtor,  if  the  annual  premiums 
paid  do  not  exceed  five  hundred  dollars; 

11.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks,  and  carriages,  hose,  buckets,  implements,  and  ap- 
paratus thereunto  appertaining,  and  all  furniture  suid 
uniforms  of  any  fire  company  or  department  organized 
under  any  laws  of  this  State ; 

12.  All  arms,  uniforms,  and  accoutrements  required  by 
law  to  be  kept  by  any  person,  and  also  one  gun  to  be  se- 
lected by  the  debtor; 

13.  All  court-houses,  jails,  public  offices,  and  buildings, 
lots,  grounds,  and  personal  property,  the  fixtures,  furni- 
ture, books,  papers,  and  appurtenances  belonging  and 
pertaining  to  the  jail  and  puolic  offices  belonging  to  any 
county  or  to  any  city  and  county  of  this  State,  and  aU 
cemeteries,  public  squares,  parks,  and  places,  public 
buildings,  town  halls,  markets,  buildings  for  the  use  of 
fire  departments  and  military  organizations,  and  the  lots 
and  grounds  thereto  belonging  and  appertaining,  owned 
or  held  by  any  town  or  incorporated  city,  or  dedicated  by 
such  town  or  city  to  health,  ornament,  or  public  use,  or 
for  the  use  of  any  fire  or  military  company  organized  un- 
der the  laws  of  this  State. 

No  article,  however,  or  species  of  property  mentioned 
in  this  section,  is  exempt  from  execution  issued  upon  a 
judgment  recovered  for  its  price,  or  upon  a  judgment  of 
foreclosure  of  a  mortgage  thereon.  [Approved  April  Ist, 
1878.] 

Object  of  ezemptioiuMIS  Cal.  385. 

Seizure  of  exempt  propertf— liability  for,  89  GaL  700:  connty  reje- 
nues,  8  Cal.  52 ;  and  see  10  Gal.  404. 

Leviable  propesty— sec.  688n:  ferryboat,  23  Gal.  257:  mining  claim,  9 
Cal.  137;  12  CaL  56;  22  Cal.  645. 
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EXEMPTIONS. 

SUBDIYISIOIC  I.    Chairs,  tables,  etc.— 38  Cal.  384. 

Subdivision  2.  Necessary-  fomitore— 15  Cal.  28S;  86  CaL  384. 

Subdivision  3.   Horses  on  farm— 38  Cal.  383. 

Subdivision  4.   Tools  of  workman— 38  Cal.  384. 

Subdivision  5.   Mining  apparatus,  38  Cal.  384. 

Subdivision  6.  Vehicle  in  use,  etc.— two  horses,  22  Cal.  504;  23 
Cal.  82:  43  Cal.  238:  two  mules,  10  Cal.  393:  Iiamess,  43  Cal.  238:  wagon, 
5  Cal.  418;  43  Cal.  238:  teamster,  34  CaL  302:  other  laborer,  34  Cal.  802:  ha< 
bitiuUly  earns  his  living,  34  Cal.  302;  Forsyth  v.  Bower,  5  Pac.  C.  L.  J. 
337. 

Subdivision  9.  Homestead  right— what,  37  Cal.  96. 

Subdivision  10.   Insurance  policy— 36  Cal.  542  (before  Amdt.  1878) ; 
k     41CaL303. 

§  691.  The  sheriff  must  execute  the  writ  against  the 
property  of  the  judgment  debtor,  by  levying  on  a  suffi- 
cient amount  of  property,  if  there  be  sufficient,  collecting 
or  selling  the  things  in  action,  and  selling  the  other  prop- 
erty, and  paying  to  the  plaintiff  or  his  attorney  so  much 
of  the  proceeds  as  will  satisfy  the  judgment.  Any  ex- 
cess in  the  proceeds  over  the'  ^judgment  and  accruing 
costs  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisiy  the  judgment  and  accruing 
costs  within  the  view  of  the  sheriff,  he  must  levy  only  on 
such  part  of  the  property  as  the  judgment  debtor  may 
indicate,  if  the  property  indicated  be  amply  sufficient  to 
satisfy  the  judgment  and  costs.    [In  effect  cfuly  Ist,  1874.] 

Sheriff  must  execute  writ— Political  Code,  sec.  4180;  1  Cal.  104;  49 
Cal.  661.  Order  to  proceed,  29  Cal.  664 ;  49  Cal.  351 :  50  Cal.  476.  Apparent 
possession  <u  guide,  6  Cal.  43 ;  12  Cal.  73, 226.    Writ  fully  executed,  1  Cal.  25. 

iMTf—Lien  cf  execution  dates  from,  see  sec.  688n.  As  sati^action,  6 
CaL  195;  32  Cal.  131.  Mode  of,  7  Cal.  549;  12  Cal.  469;  25  CaL  555;  49  CaL 
658;  and  compare  14  Cal.  47;  sec.  542,  and  notes.  Attaches  to  what,  see 
Pbopbrtt  Liable  to  Execution,  sec.  688n.  On  lands,  37  Cal.  122; 
38  Cal.  649. 

Leviable  interest— sec.  688n;  41  Cal.  325;  42  CaL  646. 

Things  in  action— see  Interest t  ContraMs,  under  Pbopebtt  Liable 
TO  EXECUTION,  sec.  688tt :  18  Cal.  436;  34  Cal.  81 :  collecting,  sees.  544, 
716^  1  Cal.  104:  partner's  interest,  Jones  v.  Thompson,  12  Cal.  191;  52 
Cal.  617;  and  generally,  see  13  Cal.  626;  43  Cal.  119. 

Selling  property— sec.  694  et  seq. 

Faying  over  proceeds— Political  Code,  sec.  4181 ;  6  Cal.  195;  10  Cal. 
486;  21  Cal.  170:  surplus,  40  Cal.  408:  labor  claims,  sec.  1206. 
Judgment  debtor— indicating  property  to  he  levied  on,  6  Cal.  47. 

§  692.  Before  the  sale  of  property  on  execution,  notice 
thereof  must  be  given,  as  follows : 
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1.  In  case  of  perishable  property:  by  posting  written 
notice  of  the  time  and  place  of^sale  in  three  public  places 
of  the  township  or  city  where  the  sale  is  to  take  place, 
for  such  time  as  may  be  reasonable,  considering  the  char- 
acter and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  posting  a 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  tot  not  less  than  five 
nor  more  than  ten  days ; 

3.  In  case  of  real  property:  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days,  in 
three  public  places  of  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be 
sold,  and  publishing  a  copy  thereof  once  a  week  for  the 
same  period,  in  some  newspaper  published  in  the  county, 
if  there  be  one; 

,  4.  When  the  judgment  under  which  the  property  is  to 
lie  sold  is  made  payable  in  a  specified  kina  or  money  or 
currency,  the  several  notices  required  by  this  section 
must  state  the  kind  of  money  or  currency  in  which  bids 
may  be  made  at  such  sale,  which  must  be  the  same  as 
that  speciiled  in  the  judgment.    [In  effect  July  1st,  1874.] 

Sale  of  veiiBels,  notice  of— sees.  824, 827. 

Sale  without  notice— see  sec.  693. 

Subdivision  l.  Fexishable  property— sale  under  attachment,  sec. 
M7. 

SXTBDivisiON  4.  Specified  kind  of  money— see  sec.  682;  subd.  4, 
and  notes. 

§  693.  An  officer  selling  without  the  notice  prescribed 
by  the  last  section  forfeits  five  hundred  dollars  to  the  ag- 
grieved party,  in  addition  to  his  actual  damages;  and  a 
person  willfully  taking  down  or  defacing  the  notice  posted, 
if  done  before  the  sale  or  the  satisfaction  of  the  judgment 
(if  the  judgment  be  satisfied  before  sale),  forfeits  five 
hundred  dollars. 

Wantof  notice— remedy  for,  6  Cal.  47;  17CaL626:  aggrleyed  uuty, 

22Cal.263.  -oo  t-~  *» 

§  694.  All  sales  of  property  under  execution  must  be 
made  .at  auction  to  the  nighest  bidder,  between  the  hours 
of  nine  in  the  morning  and  five  in  the  afternoon.  After 
sufficient  property  has  been  sold  to  satisfy  the  execution, 
no  more  can  oe  sold.  Neither  the  officer  holding  the  exe- 
cution nor  his  deputy  can  become  a  purchaser  or  be  inter- 
ested in  any  purchase  at  such  sale.  When  the  sale  is  of 
personal  property,  capable  of  manual  delivery,  it  must 
be  within  view  of  those  who  attend  the  sale,  and  be  sold 
in  such  parcels  as  are  likely  to  bring  the  nighest  price; 
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and  when  the  sale  is  of  real  property,  consisting  of  sev- 
eral known  lots  or  parcels,  they  must  be  sold  separately; 
or,  when  a  portion  of  such  real  propertv  is  claimed  by  a 
third  person,  and  he  requires  it  to  be  sold  separately,  such 
portion  must  be  thus  sold.  The  judgment  debtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  prop- 
erty, real  or  personal,  shall  be  sold,  when  such  property 
consists  of  (several  known  lots  or  parcels,  or  of  articles 
which  can  be  sold  to  advantage  separately,  and  the  sheriff 
must  follow  such  directions. 

Statnte,  directory— 38  Cal.  664. 

Pahlicity  of  sale— 12  Cal.  192. 

Anctioneer— sheriff  as,  Political  Code,  sec.  8291. 

Sheriff  de  facto— sale  by,  17  Cal.  626. 

Forchaser— for  others,  30  Cal,  586:  judgment  creditor  as,  34  Cal.  298: 
pledflree  as,  36  Cal.  414:  part  owner  may  be,  7  Cal.  588:  19  Cal.  120;  43 
Cal.  1 19 :  of  judgment,  18  Cal.  436 :  lien  of,  9  Cal.  117 :  rights  of,  1  Cal.  24; 
9  Cal.  3<j6 :  bona  flde. 38  Cal.  372. 

Real  property— Sale  in  gross,  6  Cal.  47;  11  Cal.  14;  21  Cal.  .%;  51  Cal. 
553;  Vigourex  v.  Murphy.  March  19thrl880, 5  Pac.  C.  L.  J.  176. 

Impeaching  sale— irregularity,  for,  7  Cal.  160;  18  Cal.  436;  23  Cal.  226. 
Vigourex  V.  Murphy,  cited  «2f2>ra.'  void  judgment,  under,  8  Cal.  562;  38 
Cal.  428:  sheriff's  return,  not  oasis  for,  5  Gal.  53;  6  Cal.  277;  38  Cal.  649: 
for  fraud,  23  Cal.  359. 

§  695.  If  a  purchaser  refuse  to  pay  the  amount  bid  by 
him  for  property  struck  off  to  him  at  a  sale  under  execu- 
tion, the  oificer  may  again  sell  the  property  at  any  time  to 
the  highest  bidder,  and  if  any  loss  be  occasioned  thereby, 
the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  compe- 
tent jurisdiction.    [In  effect  July  1st,  1874.] 

Pnrchase  money  not  paid— where  balance,  5  Cal.  66:  refusa],  6  CaL 
91 ;  8  Cal.  21 :  failure  preyents  recovery  against  sheriff,  22  CaL  263. 
BecoTory  from  bidder— 9  CaL  93;  22  Cal.  511. 
Relief  from  purchase— 16  Cal.  559. 

§  696.  When  a  purchaser  refuses  to  pay,  the  officer 
may,  in  his  discretion,  thereafter  reject  any  subsequent 
bid  of  such  person.    [In  effect  July  1st,  1874.] 

§  697.  The  two  preceding  sections  must  not  be  con- 
strued to  make  the  officer  liable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and 
the  amount  collected  from  the  purchaser  refusing  to  pay. 

§  696.  When  the  purchaser  of  any  persoiml  property, 
capable  of  manual  delivery,  pays  the  purcnase-money, 
the  officer  making  the  sale  must  deliver  to  the  purchaser 
the  property,  and,  if  desired,  execute  and  deliver  to  him 
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a  certificate  of  the  sale.    Such  certificate  conveys  to  the 
purchaser  all  the  right  which  the  debtor  had  in  snch  prop- 
erty on  the  day  the  execution  or  attachment  was  levied. 
Oertiflcate  of  sale— see  next  section. 

§  699.  When  the  purchaser  of  any  personal  property, 
not  capable  of  manual  delivery,  pays  the  purchase-money, 
the  officer  making  the  sale  must  execute  and  deliver  to 
the  purchaser  a  certificate  of  sale.  Such  certificate  con- 
veys to  the  purchaser  all  the  right  which  the  debtor  had 
in  such  property  on  the  day  the  execution  or  attachment 
was  levied. 

Oertiflcate  of  sale— tender  unnecessanr,  6  CaL  66;  9  CaL  98. 

§  700.  Upon  a  sale  of  real  property,  the  purchaser  is 
substituted  to  and  acquires  all  the  right,  title,  interest, 
and  claim  of  the  judgment  debtor  thereto;  and  when  the 
estate  is  less  than  a  leasehold  of  two  years'  unexpired 
term,  the  sale  is  absolute.  In  all  other  cases,  the  prop- 
erty is  subject  to  redemption,  as  provided  in  this  chapter. 
The  officer  must  give  to  the  purchaser  a  certificate  of  sale, 
containing — 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel ; 

3.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 
And  when  the  judgment,  under  which  the  sale  has  been 

made,  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  certificate  must  also  show  the  kind  of  money 
or  currency  in  which  such  redemption  may  be  made, 
which  must  be  the  same  as  that  specified  in  the  judgment. 
A  duplicate  of  such  certificate  must  be  filed  by  the  officer 
in  the  office  of  the  recorder  of  the  county. 

Porchaser  at  sale— for  plaintiff,  44  Cal.  520:  lien  of,  9  Cal.  117. 

Title  acquired  hy  sale— through  certificate,  4  Cal.  196;  5  CaL  393;  10 
Cal.  039;  26  Cal.  655:  30  Cal.  135;  31  Cal.  301. 691;  36  Cal.  390;  38  Cal.  423, 
426.428:  generally, 9  CaL  117,365;  12  Cal.  128;  14  CaL  667;  17  Cal.  45;  21 
Cal.  220 ;  &  Cal.  ^,  428 ;  41  Cal.  325. 

Absolute  sale  of  leasehold— 31  Cal.  299. 

Subject  to  redemption— 2  CaL  595;  6  Cal.  173;  9  CaL  365;  11  Cal.  307; 
U  Cal.  516;  21  Cal.  108;  22  Cal.  650;  23  Cal.  16;  88  Cal.  428;  40  Cal.  221. 
Oertiflcate— where  sale  on  credit,  51  Cal.  8 :  assignment  of,  30  Cal.  135. 
Specified  kind  of  money— sec.  682,  subd.  4,  and  notes. 
Duplicate  of  eertifloate  filed— 31  Cal.  293. 

§  701.  Property  sold  subject  to  redemption,  as  provided  ' 
in  the  last  section,  or  any  part  sold  separately,  may  be 
redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 
lowing persons,  or  their  successors  in  interest: 
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1.  The  judgment  debtor,  or  his  successor  in  interest,  in 
the  whole  or  any  part  of  the  property; 

2.  A  creditpr  having  a  lien  oy  judgment  or  mortgage  on 
the  property  sold,  or  on  some  share  or  part  thereof,  sub- 
sequent to  that  on  which  the  property  was  sold.  The  per- 
sons mentioned  in  the  second  subdivision  of  this  section 
are,  in  this  chapter,  termed  red«mptioners. 

Redemption— mode  of,  sec.  702  et  aeq^  effect  of,  13  Cal.  79. 
SuBnrvisioir  l.  Jadgment  debtor,  etc.  51  Cal.  639. 
SUBDrvisiON  2.  Jadgment  creditor— redemption  by,  sec.  1505;  2 
Cal.  595;  49  Cal.  193.    Mortgage,  9  CsJ.  365;  15  Cal.  516;  53  Cal.  77. 
Sabeeqnent  lien— 21  Cal.  108. 

FartieB  entitled  to  redeem— sees.  346.  347;  2  Cal.  387:  4  Cal.  127;  9 
Cal.  365;  10  Cal.  547;  14  Cal.  54;  15  Cal.  506;  16  Cal.  580;  21  Cal.  106;  23 
Cal.  16;  35  Cal.  713;  36  Cal.  390;  40  CaL  221. 

§  702.  The  judgment  debtor,  or  redemptioner,  may  re- 
deem the  property  from  the  purchaser  any  time  within 
six  months  after  the  sale,  on  paying  the  purchaser  the 
amount  of  bis  purchase,  with  two  per  cent,  per  month 
thereon  in  addition,  up  to  the  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purcha'se,  and  in- 
terest on  such  amount,  and  if  the  purchaser  be  also  a 
creditor  having  a  prior  lien  to  that  of  the  redemptioner, 
other  than  the  judgment  under  which  such  purchase  was 
made,  the  amount  of  such  lien,  with  interest.  [Approved 
February  15th,  1876.] 

Jadgment  debtor— sec.  701,  subd.  1;  47  CaL  82. 

Redemptioner— sec.  tOl,  subd.  2:  52  Cal.  644. 

Within  six  months— 21  CaL  392:  one  year  for  redemption  of  fran- 
chise. Civil  Code,  sec.  392. 

Amount  required  for  redemption— 3  Cal.  295;  11  Cal.  14;  14  Cal.  559; 
17  CaL  476;  37  Cal.  121;  23  Cal.  54;  47  Cal.  147:  money,  kind  of, 4  Cal.  127; 
28  CaL  655;  45  Cal.  189:  payment  under  protest,  9  Cal.  366;  14  Cal.  232. 

Amount  of  taxes- 13  Cal.  609;  47  Cal.  82. 

§  703.  If  property  be  so  redeemed  by  a  redemptioner, 
another  redemptioner  may,  within  sixty  days  after  the 
last  redemption,  again  redeem  it  from  the  last  redemp- 
tioner. on  paying  the  sum  paid  on  such  last  redemption, 
with  four  per  cent,  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner 
may  have  paid  thereon  after  the  redemption  by  him,  with 
interest  on  such  amount,  and  in  addition  the  amount  of 
any  liens  held  by  said  last  redemptioner  prior  to  his  own, 
with  interest;  but  the  judgment  under  which  the  property- 
was  sold  need  not  be  «o  paid  as  a  lien.  The  property  mav 
be  again,  and  as  often  as  a  redemptioner  is  so  disposea> 


_j  the  last  prerJoUB  redemption,  with  four  per  cent;. 
thereoQ  In  additioD.  aod  the  amoimi^  of  luiy  asaeBsntents 
or  taxes  which  the  last  previous  redemptiooer  psid  aft«r 
the  redemption  by  hiro.  with  interest  thereon,  and  the 
amount  ot  any  liens,  other  than  the  jadgmeat  aiider 
nhicb  tbe  property  wus  sold,  held  by  the  lust  redemp- 
tioner  previous  to  his  own,  with  interest.  Written  notice 
of  cedemptton  must  be  given  to  the  sheriff,  and  a  dupli- 
cate filed  with  the  reoorder  of  the  county;  and  if  any 
taxes  or  assessments  aie  paid  by  the  redemptioner,  or  if 
lie  has  or  acc[airea  any  lien  other  than  that  upon  which 
the  redemption  wan  made,  notice  thereof  must  in  like 
manner  be  given  to  the  sheriff,  aod  filed  with  the  recorder ; 
and  if  such  notice  be  not  filed,  the  property  may  be  re- 
deemed  without  paying  such  tas,  asSBSsmBnt,  or  lien.  IE 
no  redemption  he  made  within  sii:  months  after  the  sale, 
the  puTchaser,  or  his  assignee,  is  entitled  to  a,  conveyancs) 
or,  if  so  redeemed,  whenever  sixty  days  have  elapsed, 
and  no  other  redemption  has  been  made,  and  notice 
thereof  given,  and  the  time  for  redemption  has  expired, 
the  last  redemptioner,  oi  his  assignee,  is  entitled  to  a, 
sherifE's  deed;  but  in  all  cases  the  judgment  debtor  shall 
have  the  entire  period  o£  six  mouths  from  the  date  of  the 
sale  to  redeem  the  property.  If  the  judgment  debtor  re- 
deem, he  must  make  the  same  payments  as  are  required 
to  effect  a  redemption  by  a  redemptioner.  If  the  debtor 
redeem,  the  effect  of  the  sale  is  terminated,  and  be  is 
restored  to  his  estate.  Upon  a  redemption  by  the  debtor, 
the  person  to  wliom  the  payment  is  made  must  execute 
and  deiiver  to  liim  a  certificate  of  redemption,  acknowl- 
edged or  proved  before  an  ofBcer  authorized  to  take  ac- 
knowledgments of  conveyances  of  real  property.  Such 
certificate  must  be  filed  and  recorded  iu  the  office  of  the 
recorder  of  the  county  in  whicli  the  property  is  situated, 
and  the  recorder  must  note  the  record  tliereof  in  the  mar- 
Kin  of  the  record  of  the  certificate  of  sale.  [In  efEect  July 
Ist,  1874.] 
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Oertiflcate  of  redemption— filed,  31  Cal.  301 :  recorded,  see  Polittoal 
Code,  sec.  4234:  iMiyment  of  taxes,  17  Cal.  476. 

Sam  paid  on  anch  last  redemption— see  Ahoukt  Bxquibxd  vob 
BSDEMPTION,  sec.  702n. 

§  704.  The  payments  mentioned  in  the  last  two  sec- 
tions may  be  maae  to  the  purchaser  or  redemptioner,  or 
for  him,  to  the  officer  who  made  the  sale,  when  the 
iadgment  under  which  the  sale  has  been  made  is  payable 
in  a  specified  kind  of  money  or  currency,  payments  must 
be  made  in  the  same  kind  of  money  or  currency,  and  a 
tender  of  the  money  is  equivalent  to  payment. 

Specified  kind  of  money— see  sec.  6S2,  subd.  4,  and  note;  26  Cal.  656, 
and  compare  38  CaL  242. 
Tender  equivalent  to  payment— 17  CaL  476;  37  CaL  223;  53  CaL  77. 

§  705.  A  redemptioner  must  produce  to  the  officer  or 

gerson,  from  whom  he  seeks  to  redeem,  and  serve  with 
is  notice  to  the  sherifi  : 

1.  A  copy  of  the  docket  of  the  judgment  under  which 
he  claims  thjB  right  to  redeem,  certified  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed, 
or  if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  of 
the  record  thereof,  certified,  by  the  recorder; 

2.  A  cop^  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  sub- 
scribing witness  thereto. 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien. 

Production  of  papers— by  redemptioner,  14  CaL  64;  37  Cal.  121;  49 
Cal.  193.  « 

Subdivision  1.   Certified  copy  docket  of  judgment— 61  Cal.  689. 

§  706.  Until  the  expiration  of  the  tune  allowed  for  re- 
demption, the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice, 
on  the  application  of  the  purchaser  or  the  judgment  cred- 
itor. But  it  is  not  waste  for  the  person  in  possession  of 
the  property  at  the  time  of  sale,  or  entitled  to  possess- 
sion  afterward,  during  the  period  allowed  for  redemption, 
to  continue  to  use  it  in  the  same  manner  in  which  it  was 
previously  used;  or  to  use  tn  the  ordinary  course  of  hus- 
bandry; or  to  make  the  necessary  repairs  of  buildings 
thereon:  or  to  use  wood  or  timber  on  tne  property  there- 
for, or  tor  the  repair  of  fences,  or  for  fuel  in  nis  family, 
while  he  occupies  the  property.  , 

Until  expiration  of  time  for  redemption— no  chaxige  of  possession, 
4  Cal.  96;  6  CaL  391;  31  Cal.  293.  ' 

Waste— sees.  746, 746;  22  Csd.  191. 
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§707.  The  purchaser,  from  the  time  of  the  sale  until  a 
emption,  and  a  redemptioner,  from  the  time  of  his  re- 
demption until  another  redemption,  is  entitled  to  receive, 
from  the  tenant  in  possession,  the  rents  of  the  i>ropeity 
sold,  or  the  Talue  ot  the  use  and  occupation  thereof.    But 
when  any  rents  or  profits  have  been  received  by  the  jadg- 
ment  creditor  or  purchaser,  or  his  or  their  assigns,  fit>m 
the  property  thus  sold  preceding  such  redemption,  the 
amounts  of  such  rents  and  profits  shall  be  a  credit  axK>ii 
tiie  redemption  money  to  be  paid ;  and  if  the  redemptioner 
or  judgment  debtor,  before  the  expiration  of  the  time  al- 
lowed for  such  redemption,  demands  in  writing  of  sach 
Surchaser  or  creditor,  or  his  assigns,  a  written  and  veri- 
ed  statement  of  the  amounts  of  such  rents  and  profits 
thus  received,  the  period  for  redemption  is  extendi  five 
days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns  to  such  redemptioner  or  debtor. 
If  such  purchaser  or  his  assigns  shall,  for  a  i)eriod  of 
one  month  from  and  after  such  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  ortLebtor  may 
bring  an  action  in  any  court  of  competent  jurisdiction,  to 
compel  an  accounting  and  disclosure  of  such  rents  and 
profits,  and  until  fifteen  days  from  and  after  the  final  de- 
termination of  such  action,  the  right  of  redemption  is  ex- 
tended to  such  redemptioner  or  debtor. 

Rents  from  tenant  in  poBsession— 8  CaL  592;  21  CaL  135. 

TTse  and  oocnpation— action  for,  5  Cal.  392;  7  CaL  43;  13  Ci^  514;  18 
Cal.  113;  37  Gal.  424;  38  Cal.  425;  49  Cal.  165. 

Mortgagor  in  poBBession— 21  Cal.  233. 

Bents  and  profits— liability  for,  2  Cal.  387;  17  bal.  596;  22  CaL  191; 
80  Cal.  425;  31  Cal.  269. 

Payment  of  taxes— by  party  In  possession,  13  Cal.  609. 

§  708.  If  the  purchaser  of  real  property  sold  on  execu- 
tion, or  his  successor  in  interest,  be  evicted  therefrom  in 
consequence  of 'irregularities  in  the  proceedings  concern- 
ing the  sale,  or  of  the  reversal  or  discharge  oi  the  judg- 
ment, he  may  recover  the  price  paid,  with  interest,  from 
the  judgment  creditor.  If  the  purchaser  of  property  at 
sheriffs  sale,  or  his  successor  in  interest,  fail  to  recover 

gossession,  in  consequence  of  irregularity  in  the  proceed- 
igs  concerning  the  sale,  or  because  the  property  sold  was 
not  subject  to  execution  and  sale,  the  court  having  juris- 
diction thereof  must,  after  notice  and  on  motion  of  suck 
party  in  interest,  or  his  acttomey,  revive  the  original  judg- 
ment in  the  name  of  the  petitioner,  for  the  amount  paid 
by  such  purchaser  at  the  sale,  with  interest  thereon  from 
the  time  of  payment,  at  the  same  rate  that  the  original 
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judginent  bore ;  and  the  iudgment  so  reyived  has  the  same 
force  and  effect  as  would  an  original  judgment  of  the  date 
of  the  revival,  and  no  more. 

Reimbursement  on  eviction— %  CaL  377;  and  see  reimbursement, 
where  none,  mider  Titlb  Acqitibxd  by  Shsruv's  Dbxd,  sec.  703n. 

iKTOgalarity  in  proceedings  — J?rroneoiM  Judgment,  effect  of  re- 
yersal*  14  Gal.  667;  84  CaL  293;  45  Gal.  628:  reUef  from,  16  Cal.  590;  21 
Gal.  87;  23  GaL  630;  24  Gal.  585. 

Not  subject  to  execution  and  sale— 47  Cal.  ^02. 
ReviTal  of  judgment— 53  Gal.  312. 

§  709.  When  property,  liable  to  an  execution  against 
several  persons,  is  sold  thereon,  and  more  than  a  due  pro- 
portion of  the  judgment  is  satisfied  out  of  the  proceeds  of 
the  sale  of  the  property  of  one  of  them,  or  one  of  them 
pays,  without  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others ;  and  when  a  judg- 
ment is  against  several,  and  is  upon  an  obligation  of  one 
of  them,  as  security  for  another,  and  the  surety  pays 
the  amount,  or  any  part  thereof,  either  by  sale  of  his  prop- 
erty or  before- sale,  he  may  compel  repayment  from  the 
principal;  in  such  case,  the  person  so  paying  or  contrib- 
uting IS  entitled  to  the  benent  of  the  judgment,  to  enforce 
contribution  or  repavment,  if,  within  ten  days  after  his 
payment,  he  file  with  the  clerk  of  the  court  where  the 
judgment  was  rendered,  notice  of  his  payment  and  claim 
to  contribution  or  repayment.  Upon  a  filing  of  such  no- 
tice, the  clerk  must  make  an  entry  thereof  in  the  margin 
of  the  docket. 

Subrogation— 17  GaL  245. 

Oontiibution  by  cosnretf— primary  liability,  68  CaL  686. 

CODB  Crv.  Pboo.— I 
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CHAPTER  IL 

PROCEBDXNG'B  SUPPLBMBWTART'  TO  TBB 

EZBCUnON. 

§  714.  Debtor  required  to  answer  concerning  his  propertjr,  when. 

S  715.  Proceedings  to  compel  debtor  to  appear.  In  what  cases  he  may 
be  arrested.  Wnat  bail  may  be  given. 

S  71ft.  Anydebtorof  the  Indgment  debtor  may  pay  the  tatter's  eredttor. 

S  717.  Examination  of  debtors  of  ladgment  debtor,  or  of  those  havliig 
property  belonging  to  bun. 

S  718.  Winiesses  required  to  testify. 

I  719.  Judge  may  order  property  to  be  applied  on  execution. 

§  720.  ProceedliigB  upon  claim  of  another  party  to  property,  or  on  de- 
nial of  Indebtedness  to  Judgment  debtor. 

S  721.  Disobedience  of  orders,  how  punished. 

§  714.  When  an  execution  against  property  of  the  jndi|^ 
ment  debtor,  or  of  any  one  of  several  deotors  in  the  same 
judgment,  issued  to  the  sheriff  of  the  county  where  he 
resides,  or  if  he  do  not  reside  in  this  State,  to  the  sheriff 
of  the  county  where  the  judgment  roll  is  filed,  is  returned 
unsatisHed  in  whole  or  in  part,  the  judgment  creditor,  at 
any  time  after  such  return  is  made,  is  entitled  to  an  order 
from  a  judge  of  the  court,  requiring  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such 
judge,  or  a  referee  appointed  by  him,  at  a  time  and  place 
specined  in  the  order;  but  no  judgment  debtor  most  be 
required  to  attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides.    [In  effect  March  9th,  1^80.] 

Supplementary  proceedings-HSCope  of,  7  CaL  187;  41  Cal.  298. 

Referee— 7  Cal.  187. 

Oondnct  of  examination— sec.  718  and  note. 

ReceiTer— aiding  proceedings,  sec.  564,  subd.  4;  26  CaL  681. 

§  715.  After  the  issuing  of  an  execution  against  prop- 
erty, and  upon  proof,  b^  affidavit  of  a  party  or  otherwise, 
to  the  satisfaction  of  a  judge  of  the  court,  that  any  judg- 
ment debtor  has  property  which  he  unjustly  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  such 
judge  may,  by  an  order,  require  the  judgment  debtor  to 
appear,  at  a  specified  time  and  place,  before  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  the 
same;  and  such  proceedings  may  thereupon  be  had  for 
the  application  of  the  property  of  the  judgment  debtor 
toward  the  satisfaction  of  the  judgment,  as  are  provided 


267  SUPPLEMENTAB7  TO  EXECUTIOK.    §§  716-18 

Upon  tbe  return  of  an  execution.  Instead'  of  the  order 
requiring '  the  attendance  of  the  judgment  debtor,  the 
judge  may,  upon  affidavit  of  the  ludgment  creditor,  his 
agent,  or  attorney,  if  it  appear  to  hun  that  there  is  danger 
of  the  debtor  absconding,  order  the  sheriff  to  arrest  tne 
debtor  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  he  may  be  ordered  to  enter  into 
an  undertaking,  with  sufficient  surety,  that  he  will  attend 
from  time  to  time  before  the  judge  or  referee,  as  may  be 
directed  during  the  pendency  oi  proceedings  and  until 
the  final  termination  thereof,  and  will  not  in  the  mean- 
time dispose  of  any  portion  of  his  property  not  exempt 
from  execution.  In  default  of  entering  into  such  under- 
taking he  may  be  committed  to  prison.  [In  effect  March 
9th,  1880.] 

Appear  and  an8wer--sec.  718  and  note. 

Application  of  propertf— of  Judsment  debtor,  to  satisfaction  of 
Judgment,  sec.  719. 

Anreat  of  debtor— as  proTlsional  remedy,  sees.  478-i5M. 

Diflchaxge  of  persons  imprisoned— on  civil  process,  sees.  1143-1154. 

§  716.  After  the  issuing  of  an  execution  against  prop- 
erty, and  before  its  return,  any  person  indebted  to  the 
judgment  debtor  may  pay  to  the  sneriff  the  amount  of  his 
debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  execution;  and  the  sheriffs  receipt  is  a  sufficient  dis- 
charge for  the  amount  so  paid. 

Strict  conatmction— 33  Cal.  525. 

Attachment,  as  to-^ompare  sec.  544.  * 

§  717.  After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one 
of  several  debtors  in  the  same  juc^gment,  or  upon  proof 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge, 
that  any  person  or  corporation  has  property  of  such  judg- 
ment debtor,  or  is  indebted  to  him  in  an  amount  exceed- 
ing fifty  dollars,  the  judge  may,  by  an  order,  require  such 
person  or  corporation,  or  any  officer  or  member  thereof,  to 
appear  at  a  specified  time  and  place  before  him,  or  a 
referee  api>ointed  by  him,  and  answer  concerning  the 
same. 

'Gamialiee,  answer  of— 3  Gal.  258;  4  CaL  409;  5  Cal.  118. 

Qamishment— equitable  demandsi  not  subject  of,  compare  85  Cal. 
378 :  none,  of  money  In  custody  of  the  law,  3  CaL  363 :  otherwise,  of  dis- 
tributed share  of  estate,  35  Cal.  392,  My.  F.  Bep.  100. 

718.  Witnesses  may  be  required  to  appear  and  tes- 
y  before  the  judge  or  referee,  upon  any  proceeding  un- 


ti6 


n 


719-21     BUFPIiEMEMTABT  TO  EXEOOTION.  268 

der  this  cliapter,  in  the  same  manner  as  upon  the  trial  o£ 

an  issue. 

Oondnct  of  examination— 41  CaL  296. 

Witnesses— excuse  f er  absence,  6  CaL  32 :  examinatioii  of,  41  CaL  296 : 
rights  and  duties  of,  sees.  2064-2070. 

§  719.  The  judge  or  referee  may  order  any  property  of 
a  judgment  debtor,  not  exempt  from  execution,  in  the 
hands  of  such  debtor  or  any  other  person,  or  due  to  the 
judgment  debtor,  to  be  applied  toward  the  satisfaction  of 
the  judgment. 

Order  to  apply  property— 5  CaL  118:  6  CaL  16;  26  CaL  681;  47  CaL  131; 
51  Cal.  501. 

In  the  hands  of  another— 90  Cal.  101. 

Exempt  from  execution— sec.  690  and  note. 

§  720.  If  it  appear  that  a  person  or  corporation,  alleged 
to  uave  property  of  the  judgment  debtor,  or  to  be  indebted 
to  him,  claims  an  interest  in  the  property  adverse  to  him, 
or  denies  the  debt,  the  court  or  judge  may  authorize,  by 
an  order  made  to  that  effect,  the  judgment  creditor  to  in- 
stitute an  action  against  such  person  or  corporation  for 
the  recovery  of  such  interest  or  debt;  and  the  court  or 
judge  may,  by  order,  forbid  a  transfer  or  other  disposition 
of  such  interest  or  debt,  until  an  action  can  be  commenced 
and  prosecuted  to  judgment.  Such  order  may  be  modified 
or  vacated  by  the  judjge  granting  the  same,  or  the  court 
in  which  the  action  is  brought,  at  any  time,  upon  such 
terms  as  may  be  just. 

Denial  of  debt— order  to  pay,  Improper,  51  Cal.  501. 

Sham  claim— 38  CaL  522. 

Authorizing  action— only  when  clear  case,  5  Cal.  294;  and  see  Shak 
Claim,  supra. 

Discharge  of  garnishee— and  discontinuance,  3  Cal.  253. 

§  721.  If  any  person,  party,  or  witness  disobey  an  or- 
der of  the  referee,  properly  made,  in  the  proceedings  be- 
fore him  under  this  chapter,  he  may  be  punished  by  the 
court  or  judge  ordering  the  reference,  for  a  contempt. 

Contempt— sec.  1209  et  seq. 


TITLB  X. 

Actions  in  Particular  Cases. 

CoAP.      I.    Actions  for  the  foreclosure  of  mortgages. 

H.    Actions  for  nuisance,  waste,  and  willful  tres- 
pass, in  certain  cases,  on  real  property. 
m.    Actions  to  determine  conflicting  claims  to  real 
property,  and  other  provisions  relating  to 
actions  concerning  real  estate. 
IV.    Actions  for  the  partition  of  real  property. 
V.    Actions  for  the  usurpation  of  an  office  or  fran- 
chise. 
YI.    Of  actions   against   steamers,  vessels,  and 
boats. 
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CHAPTER  I. 

ACTIONS  FOR  THS  FORECLOSimiS  OF 

MORTOAaBS. 

I  726.  Proceedings  In  f  oreclosnre  snlts. 

S  727.  Surplus  money  to  be  deposited  In  conrt. 

S  728.  Proceedings  when  debt  secured  falls  due  at  different  times. 

§  726.  There  can  be  but  one  action  for  the  recovery  of 
any  debt,  or  the  enforcement  of  any  right  secured  bv 
mortgage  upon  real  estate  or  personal  property,  which 
action  must  be  in  accordance  with  the  provisions  of  this 
chapter.  In  such  action,  the  court  may,  by  its  judgment, 
direct  a  sale  of  the  incumbered  property  (or  so  much 
thereof  as  may  be  necessary),  and  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  tne  costs  of  the 
court  and  the  expenses  of  tne  sale,  and  the  amount  due 
to  the  plaintiff;  and  if  it  appear  from  the  sheriff's  return 
that  the  proceeds  are  insufficient,  and  a  balance  still  re- 
mains due,  judgment  can  then  be  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  li€^ 
ble  for  the  debt,  and  it  becomes  a  lien  on  the  real  estate 
of  such  judgment  debtor,  as  in  other  cases  on  which  exe- 
cution may  DC  issued.  No  person  holding  a  conveyance 
from  or  under  the  mortgagor  of  the  property  mort^Eiged, 
or  having  a  lien  thereon,  which  conveyance  or  lien  does 
not  appear  of  record  in  the  proper  office  at  the  time  of 
the  commencement  of  the  action,  need  be  made  a  party 
to  such  action;  and  the  judgment  therein  rendered,  and 
the  proceedings  therein  had,  are  as  conclusive  against  "^e 

Earty  holding  such  unrecorded  conveyance  or  liexi  as  if 
e  had  been  made  a  party  to  the  action. 

FOBSCLOSURE  OF  MORTaAGES. 

One  action  only-^sec.  744;  24  Cal.  382;  26  CaL579;  21,CaL  603:  but  see 
Harden  v.  Ware,  April  7th,  1880, 5  Pac.  C.  L.  J.  817;  Auld  v.  Stoddard, 
April  20th,  1880, 5  Pac.  G.  L.  J.  327. 

Enforcement  of  mortgage— ^S^cope  of  aetionf  9  Cal.  123, 365;  14  Gal. 
461, 589;  18  Gal.  465:  21  Gal.  87;  53  Gal.  99, 267, 456;  and  see  Perional  £4a- 
bility,  under  Judomeitt  for  deficiency,  note,  supra:  complaint,  10 
Cal.^;  28  Gal.  226;  46  GaL  222;  and  generally,  see  sec.  426,  and  notes: 
parties,  see  note,  irifra.  Real  estate,  on,  see  Hobtgags  geicbballt, 
note,  infra.  Personal  property,  on,  see  Giyil  Gode.  sec.  2967 :  27  GaL  258 : 
pledge,  see  Givll  Gode,  sec.  3011. 
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Judgment  of  foreclosure— i>ecree,  form  and  scope  of,  11  Cal.  11, 980; 
14  Gal.  156;  16  GaL  461,559;  18  Gal. 460;  21  Gal.  589;  25  Gal.  387;  27  Gal. 418; 
29  GaL  385;  Levlston  v.  Swan,  88  Cal.  480;  39  Gal.  304, 504;  46  Gal.  638:  de- 
fault, on.  6  Gal.  173:  10  GaL  442 :  effect  of,  5^  Gal.  337;  9  GaL  365, 426;  11 
Cal.  14:  14  GaL  634, 640;  15  GaL  313:  16  GaL  105:  21  Gal.  103;  23  Gal.  16:  27 
CaL  696;  49  Gal.  50,  242, 676;  51  Gal.  242;  53  Gal.  557.  Enforcement  qf,  30 
CaL  369;  liCviston  v.  Swan,  83  Gal.  480;  9f  Gal.  223;  also  see  Writ  of 
AssiSTAiTOB,  sec.  684n,  and  notes,  tf^ra,  on  Salb,  Amoitnt  Dt7B, 
PSRSONAL  JUDOiCBNT,  etc.  Receiver,  6  GaL  99;  and  see  sec.  564.  subd. 
2.     Waste,  sec.  745. 

Sale  of  incumbered  property— 17  Gal.  626;  24  GaL  505;  30  Gal.  867;  49 
Cal.  50:  execution  sales,  generally,  sec.  694  et sea.:  fixtures,  10  Gal.  258: 
installments,  sec.  728:  power  of  sale,  when,  2  Oal.  387;  17  GaL  589:  22 


CaL  116:  redemption,  sec.  700  et  sea.:  6  Gal.  174:  14  Gal.  559:  21  Gal.  108; 

22  CaL  330:  23  Gal.  16;  33  Cal.'  92;  34  Cal.  648;  35  Gal.  713;  40  Gal. 58, 221 ;  45 
CaL  128;  50  Cal.  549. 

Application  of  proceeds— 7  Gal.  84,  and  see  following  notes. 

Oosts— generally,  sees.  1021-1039. 

Amount  due  to  plaia^ff—Aseertetining,  5  Gal.  416.  Counsel  fees,  gen- 
erally,  sec.  1500;  48  GaL  369, 494:  51  Gal.  242:  fixed  by  court.  Stats.  1874, 
p.  707 :  stipulated,  formerly,  5  CaL  435, 492 ;  42  Gal.  494.  Gold  coin,  31  Gal. 
7B.  Improvements,  32  Cal.  397.  Interest,  2  Gal.  597 ;  5  GaL  416;  6  GaL  155; 
9  CaL  2S1.    Taxes,  42  Gal.  494. 

Judgment  for  deAGiencY—When  proper,  21  GaL 76.  Docketing  bal" 
once,  30  Cal.  622.  Sheriff^s  return,  49  Gal.  233:  50  GaL  511;  52  GaL  664. 
Personal  liability,  1  GaL  351;  10  Gal.  265;  22  CaL  116;  33  Gal.  480:  34  Gal. 
548;  35  Cal.  141;  42  Cal.  174;  51  Cal.  242;  Alexander  v.  Bouton,  May  1st, 
1880, 5  Pac.  G.  L.  J.  400.  Lien,  16  Cal.  408;  25  Cal.  337;  28  CaL  520;  39  Cal. 
304;  50  Cal.  511.    aet-oJB^,  23  Cal.  596. 

Parties-sees.  378,  379,  882,  389;  4  GaL  197:  9  GaL  96, 123;  10  Cal.  547; 
Montgomery  V.  Tutt,  U  Cal.  307;  12  GaL  351;  13  Gal.  13;  14  Gal.  212;  15 
Cal.  4S3;  16  Gal,  461, 580;  17  Gal.  578;  18  Gal.  473,  491,  650;  21  Cal.  87,  595: 

23  Cal.  106:  24  GaL  379,505;  25  Gal.  154;  28  Gal.  194,  226;  29  Gal.  253;  30 
GaL  401;  33  Gal.  256, 265;  36  Cal.  390:  37  Gal.  223;  39  GaL  58:  Carpenter  v. 
Brenham,  40  Gal.  221;  43  GaL  159;  45  GaL  433, 584;  49Cfal.676;  53  CaL 
15, 375 :  *wnere  unrecorded  conveyance,  49  Cal.  678. 

Mortgage,  generally— see  Civil  Code,  sees.  2920-2971 :  construction 
of,  sec.  744  and  notes:  estate,  against  property  of,  sees.  1493n,  1500, 
1560, 1570:  limitations,  sec.  812n:  Us  pendens,  sec.  409  and  notes. 

§  727.  If  there  be  surplus  money  remaining  after  pay- 
ment of  the  amount  due  on  the  mortgage,  lien,  or  in- 
cumbrance, with  costs,  the  court  may  cause  the  same  to 
be  paid  to  the  person  entitled  to  it,  and  in  the  meantime 
may  direct  it  to  be  deposited  in  court. 

Deposit  in  court— sees.  573, 574, 2104. 

§  72&  If  the  debt  for  which  the  mortgage,  lien,  or  in- 
cumbrance is  held,  is  not  all  due,  so  soon  as  sufficient  of 
the  property  has  been  sold  to  pay  the  amount  due,  with 
costs,  tne  sale  must  cease;  and  afterward,  as  often  as 
more  becomes  due,  for  principal  or  interest,  the  court 
may,  on  motion,  order  more  to  be  sold.    But  if  the  prop- 
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erty  cannot  be  sold  in  portions,  withont  injury  to  the  par- 
ties, the  whole  may  be  ordered  to  be  sold  in  the  first  in- 
stance, and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  rebate  is  proper. 

ZnstaUments— 18  GaL  600;  23  CaL  16;  38  CaL  249;  45  Cal.  165;  also,  see 
l50aL489. 
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CHAPTEE  n. 

ACTIONS    FOR    NUISANCS,  WASTE    AND 

\yiLLFUL    TRXSSPASS,  IN    CERTAIN 

CASES.  ON  REAL  PROFERTT. 

731.  Nuisance  defined,  and  actions  for. 

732.  Waste,  actions  for. 

733.  Trespass  for  <;utting  or  carrying  off  trees,  etc.,  actions  for. 

734.  Measnre  of  damages  In  certain  cases  under  the  last  section. 

735.  Damages  In  actions  for  forcible  entry,  etc.,  may  be  trebled. 

§  731.  Anything  which  is  injurious  to  health,  or  inde- 
cent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjovment  of  life  or  property,  is  a  nuisance,  and  the 
subject  of  an  action.  Such  action  may  be  brought  by  any 
person  whose  property  is  injuriously  affected,  or  whose 
personal  enjoyment  is  lessened  by  the  nuisance;  and  by 
the  judgment,  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered. 

Nnisance— definition,  compare  Civil  Code,  sec.  3479:  also,  see  CIyU 
Code,  sees.  3482-3483, 3490:  enjoining,  3  Cal.  90;  5  Cal.  108:  8  Cal.  392;  22 
Cal.  491:  Payne  v.  McKinley,  April  17th,  1880, 5  Fac.  C.  L.  J.  300:  abat- 
ing, 24  Cal.  359;  41<3al.  504;  51  Cal.  416:  damages.  Civil  Code,  sec.  3484; 
41  Cal.  594. 

§  732.  If  a  guardian,  tenant  for  life  or  years,  joint 

tenant,  or  tenant  in  common  of  real  property,  commit 

'  waste  thereon,  any  person  aggrieved  bjr  the  waste  may 

bring  an  action  against  him  therefor,  in  which  action 

there  may  be  judgment  for  treble  damages. 

Waste— damages  for,  5  Cal.  239,  and  see  sec.  746:  enjoining,  see  sec. 
745,  and  15  Cal.  107;  24  Cal.  467;  34  Cal.  14. 

§  733.  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  other- 
wise injures  any  tree  or  timber  6n  the  land  of  another 
person,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  public  grounds  of  any  city  or  town,  or 
on  the  street  or  highway  in  front  thereof,  without  lawful 
authority,  is  liable  to  the  owner  of  such  land,  or  to  such 
city  or  town,  for  treble  the  amount  of  damages  which 
ma^  be  assessed  therefor,  in  a  civil  action,  in  any  court 
having  jurisdiction. 


^  I 
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T^MpoM  npon  timber,  eto.-^  GaL  162;  51  Cid.  MS:  trover  Ues,  4 

Cia.184. 

§  734.  Kothing  in  the  last  section  antborizes  the  recov- 
ery of  more  than  the  just  value  of  the  timber  taken  from 
uncultivated  woodland,  for  the  repair  of  a  public  highway 
or  bridge  upon  the  land,  or  adjoining  it. 

§  735.  If  a  person  recover  damages  for  a  forcible  or 
unlawful  entry  in  or  npon,  or  detenraon  of,  any  building 
or  any  cultivated  real  property,  judgment  may  do  entered 
for  tluree  times  the  amount  at  which  the  actual  damages 
are  assessed. 

Forcible  entry— «nd  tmlawfal  detainer,  treble  da<nageB,  aec  1174;  6 
CftL  6S,  161;  15  CaL  149;  23  GaL  S75;  25  CaL  26Z. 
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CHAPTER  in. 

ACTIONS  TO  DETERMIMZS  CONFUCTINa 
CLAIMS  TO  RSAL  PR0FBRT7,  AND 
OTHER  PROVISIONS  RELATING  TO 
ACTIONS   CONCERNING   REAL   ESTATE. 

{738.  Parties  to  an  action  to  quiet  title. 
739.  Wben  plaintiff  cannot  recover  costs. 
§  740.  If  plaintiff's  title  terminates  pending  the  snlt,  wbat  he  may 

recover,  and  how  verdict  ana  Judgment  to  be. 
I  741.  When  vahie  of  Improvements  can  be  allowed  as  a  set-off. 
S  7^  An  order  may  be  made  to  allow  a  party  to  survey  and  measure 

the  land  in  dispute. 
§  748.  Order,  what  to  contain  and  how  served.   If  unnecessary  injury 

done,  the  p»rty  surveying  to  be  liable  therefor. 
§  T44.  A  morl^^e  must  not  be  deemed  a  conveyance,  whatever  its 

terms. 
S  745.  When  court  may  grant  injunction:  during  foreclosure,  after 

sale  on  execunon,  before  conveyance. 
S  746.  Damages  may  be  recovered  for  injury  to  the  possession  after 

sale  and  before  delivery  of  possession. 
I  747.  Action  not  to  be  prejudiced  by  alienation,  pending  suit. 
S  748.  Mining  claims,  actions  concerning  to  be  governed  oy  locid  rules. 

§  738.  An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him,  for  the  purpose  of  determining 
snch  adverse  claim. 

Action  to  quiet  title— before  Code,  plaintiff's  possession  essentisil, 
5  Cal.  181:  6  Gal.  33;  7  Cal.  319;  12  Cal.  m  299;  13  Cal.  107.  m;  14  CsO. 
279;  15  Gal.  127;  Gurtis  v.  Sutter,  15  Cal.  259;  17  CaL  149, 461;  21  Cal.  342, 
fi04:  23  Cal.  71:  25  Cal.  487;  28  Cal.  194.  645;  29  CaL  190;  80  CaL  662;  32 
Cal.  109,  630:  34  Cal.  365, 558,563;  35  Cal.  30;  36  CaL  813;  87  CaL  282;  88 
Cal.  679;  89  Cal.  13;  40  Cal.  58;  43  Cal.  83;  46  Cal.  162:  since  Code,  other- 
Wise,  46  Cal.  556;  48  CaL  623;  49  CaL  856, 517:  50  Cal.  485, 619;  51  Cal.  801: 
62  CaL  430, 605;  53  CaL  18, 395, 649:  genen^y,  see  citations  before  and 
since  Code,  supra. 

Obligations— determining  claim  to,  sec.  1050. 

§  739.  If  the  defendant  in  such  action  disclaim  in  his 
answer  any  interest  or  estate  in  the  property,  or  suffer 
judgment  to  be  taken  against  him  without  answer,  the 
plaintiff  cannot  recover  costs. 

Disclaimer— 14  Cal.  609;  17  CaL  262;  22  Cal.  105;  27  Cal.  831;  34  Cal.  563. 

f740.  In  an  action  for  the  recovery  of  real  property, 
ere  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  but  it  appears  that  his  right 
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has  tenniiuited  during  the  pendency  of  the  action,  the 
verdict  andjudgment  most  oe  according  to  the  fact,  and 
the  plaintiff  may  recover  damages  for  withholding  the 
property. 

Oomin«noMnent  of  action— right  to  lecover  at,  14  GaL  465:  title 
sabsequentlr  acquired,  27  CaL  239;  M  CaL  467;  S9  GaL  854;  41  GaL  £1; 
47CaL4S7. 

Tennination  of  right— 22  GaL  518. 

Pendoncy  of  action— «ec.  1049. 

Damagea-aee  51  GaL  112. 

§  741.  When  damages  are  claimed  for  withholding  the 
property  recovered,  upon  which  permanent  improvements 
have  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claim 
of  the  plalnti^  in  good  faith,  the  value  of  such  improve- 
ments must  be  allowed  as  a  set-off  against  such  damages. 

D^ages  for  withholding— 28  Gal.  484. 

Improyements— setting  off  Talae  of,  2  GaL  145;  5  Gal.  319;  8  GaL  165, 
511:  14  Cal.  465:  18  Gal.  217, 694;  25  GaL  44;  29  GaL  160, 330;  31  GaL  487;  35 
GaL  846;  47  Gal.  56;  51  Cal.  112. 

§  742.  The  court  in  which  an  action  is  pending  for  the 
recovery  of  real  property,  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof,  may,  on  motion,  upon  notice 
by  either  party,  for  good  cause  shown,  grant  an  order  al- 
lowing to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  measurement  thereof,  and  of  any 
tunnels,  shafts,  or  drifts  therein,  for  the  purpose  of  ther  ac- 
tion, even  though  entry  for  such  purpose  has  to  be  made 
through  other  fands  belonging  to  parties  to  the  action. 
[In  effect  March  lObh,  1880.] 

Orders,  motions,  etc.— sec.  1003  et  seq. 

.  §  743.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant; 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  nuike  such 
survey  and  measurement;  but  if  any  unnecessary  injury 
be  done  to  the  property,  he  is  liable  therefor. 

§  744.  A  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the  real  property 
without  a  foreclosure  and  sale. 

Oonstmction  of  section— under  Practice  Act,  23  Gal.  16;  29  Gal.  258. 

Oonvejranoe  deemed  mortgage— i>ee(l  apparently  absolute^  so  con- 
strued: Givil  Code,  sec.  2925;  10  GaL  197;  22  Gal.  116:  24  Gal.  885;  30  GaL 
685:  81  Gal.  305;  33  Gal.  333;  46  Gal.  299:  proof,  Glvll  Gode,  sec.  2925;  13 
Gal.  116;  16  Gal.  287;  27  GaL  18, 603;  29  GaS.  18;  83  GaL  686;  86  Gal.  28:  87 
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Cal.  454;  41  Cal.  22:  49  Cal.  486;  50  Cal.  207:  test,  42  GaL  168:  prerequis- 
ites, 40  Cal.  119.  Oonditional  conveyance,  like  construction,  z2  Cal.l255 : 
mortgage  mere  security.  9  Cal.  365;  16  Cal.  461;  17  Cal.  689:  21  CaL  609. 
Whatever  its  terms,  17  Cal.  589.  Mortgagee's  possession.  Civil  Code,  sec. 
2927;  15  Cal.  287;  22  Cal.  255, 330;  24  Cal.  472;  28  Cal.  309.  Contrary  con- 
struction, yf  hen,  14  Cal.  256, 428;  18  Cal.  118;  26  Cal.  595;  30  Cal.  289;  33 
Cal.  333;  38  CaL  586;  42  Cal.  75, 236;  43  Cal.  507;  50  CaL  23:  burden  of 
proof,  S3  Cal.  395. 

§  745.  The  court  may  by  injunction,  on  good  cause 
tfhown,  restrain  the  party  in  possession  from  doing  any 
act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  be- 
fore a  conveyance. 

Ihjiinction— generally,  sees.  625-533. 

Beceiver— sec.  564,  subd.  2. 

Waste— Civil  Code,  sec.  2929:  10  Cal.  265:  24  CaL  467;  Buckout  v. 
Swift,  27  Cal.  433 :  fixtures,  10  CaL  258;  14  CaL  72;  23  Cal. 


Foreclosure  of  mortgage— sec.  726  and  note. 
Ezeoution  sales— sec.  694  et  seq. 

§  746.  When  real  property  has  been  sold  on  execution, 
the  purchaser  thereof,  or  any  person  who  may  have  suc- 
ceeded to  his  interest,  may,  after  his  estate  becomes  abso- 
lute, recover  damages  for  injury  to  the  property  by  the 
tenant  in  possession  after  sale  and  before  possession  is  de- 
livered under  the  conveyance. 

See  note  on  Wastb  to  sec.  745. 

§  747.  An  action  for  the  recovery  of  real  property 
as^inst  a  person  in  possession  cannot  be  prejudiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the 
commencement  of  the  action. 

Ids  pendens— sec.  409  and  note. 

§  748.  In  actions  respecting  mining  claims,  proof  must 
he  admitted  of  the  customs,  usages,  or  regulations  estab- 
lished and  in  force  at  the  bar  or  dig^^gs  embracing  such 
claim;  and  such  customs,  usages,  or  regulations,  when  not 
in  conflict  with  the  laws  of  this  State,  must  govern  the  de- 
cision of  the  action. 

Alining  customs,  rules,  etc.— 3  CaL  224;  6  Cal.  435;  12  Cal.  426, 584; 
ii  Cal,  378;  19  Cal.  152;  16  CaL  383:  17  Cal.  107:  18  Cal.  47,  582;  20  CaL 
{96;  23  Gal.  245;  26  Cal.  527;  31  CaL  m;  35  Cal.  30;  86  GaL  219;  42  Cal.626. 

GoDK  Civ.  Pboo.— AA. 
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GHAFTEB  IV. 
ACTIONS  FOR  THE  PARTITION  OF  RBAL 


S  752.  Who  may  bring  actions  for  partttion. 
§  758.  Interests  of  aupartles  must  be  set  forth  in  the  complaint. 
I  751.  Lien-holders  not  of  record  need  not  be  made  parties. 
I  735.  Plaintiff  must  file  notice  of /Mpemtoii.  ^  .    ^^ 

I  756.  Summons  must  be  addressed  to  all  persons  interested  In  the 
•  property. 

757.  Unknown  parties  may  be  served  by  publication. 

758.  Answer  of  defendants,  what  to  contain. 

759.  The  rights  of  all  parties  may  be  ascertained  in  the  actl<«. 

760.  Fartlalpartition. 

761.  Llen-hoiders  must  be  made  parties,  or  a  referee  be  appohited  to 
ascertain  their  rights. 

§  762.  Lien-holders  must  be  notified  to  appear  before  the  referee  ap- 
pointed. 
S  763.   The  court  may  order  a  sale  or  partition,  and  appoint  referees 

therefor. 
S  764.  Partition  must  be  made  according  to  the  rights  of  the  parties, 

as  dQtermined  by  the  court. 
§  765.'  Referees  must  make  a  report  of  their  proceedings. 
§  766.  The  court  may  sot  aside  or  affirm  report,  and  enter  judgment 

thereon,    upon  whom  judgment  to  be  conclusive. 
S  767.  Judgment  not  to  affect  tenants  for  years  to  the  whole  property. 
I  768.  Expenses  of  partition  must  be  apportioned  among  the  parties. 
§  769.  A  lien  on  an  undivided  interest  of  any  party  is  a  charge  only  on 

the  share  assigned  to  such  party. 
S  770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the  property 

not  sold,  when  not  all  sold. 
S  771.  Application  of  proceeds  of  sale  of  Incnmbered  property. 
§  772.  Party  holding  other  securities  may  be  required  first  to  exhaust 

them. 
$  778.  Proceeds  of  sale,  disposition  of. 

§  774.  When  paid  into  court,  the  cause  maybe  continued  for  the  de- 
termination of  the  claims  of  the  parties. 

775.  Sales  by  referees  must  be  at  public  auction. 

776.  The  court  must  direct  the  terms  of  sale  or  credit. 

777.  Referees  may  take  securities  for  purchase-money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  compensa- 
tion. 

779.  The  court  may  fix  such  compensation. 

780.  The  court  must  protect  tenants  unknown. 

781.  The  court  must  ascertain  and  secure  the  value  of  future  contin- 
gent or  vested  interests. 

782.  Terms  of  sale  must  be  made  known  at  the  time.  Lots  most  be 
sold  separately. 

783.  Who  may  not  be  purchasers. 

784.  Bef  eree  must  make  a  report  of  the  sale  to  the  court. 

785.  If  confirmed,  conveyances  may  be  executed. 

786.  Proceeding  if  a  lien-holder  become  apurchaser. 

787.  Conveyance  must  be  recorded,  and  will  be  a  bar  against  parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  must  be  Invested 
for  their  benefit. 
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i^  789.  Inyedttnent  mtut  be  nuide  in  tbe  name  of  the  clerk  of  the 

comity. 
§  790.  When  the  Interests  of  the  parties  are  ascertained,  securities 

must  he  taken  In  their  names. 

791.  Duties  of  the  clerk  making  Investments. 

792.  When  unequal  pa«'tition  Is  ordered,  compensation  maybe  ad- 
Judged  In  certain  cases. 

§  19S.  The  share  of  an  Infant  may  be  paid  to  his  guardian. 

S  794.  The  guardian  of  an  Insane  person  may  receive  the  proceeds  of 
such  party's  Interest. 

Si  795.  A  guardian  may  consent  to  partition  without  action,  and  exe- 
cute releases. 

S  796.  Costs  of  partition  a  lien  upon  shares  of  partners. 

I  797.  The  court,  by  consent,  may  appoint  a  single  referee. 

S  798.  JSxpenses  of  previous  litigation  for  common  benefit  allowed. 

5799.  Abstract  of  title  in  action  for  partition— when  cost  of  allowed. 
800.  Abstract,  how  made  and  verified. 
801.  Interest  flowed  on  disbursements  made  under  direction  of  the 
court. 

§  752.  When  several  cotenants  hold  and  are  in  pos- 
session of  real  property  as  parceners,  joint  tenants,  or 
tenants  in  common,  in  which  one  or  more  of  them  have 
an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
an  action  may  be  brought  by  one  or  more  of  such  persons 
for  a  partition  thereof  according  to  the  respective  rights 
of  the  x>«rsons  interested  therein,  and  for  a  sale  of  such 
property,  or  a  part  thereof,  if  it  appear  that  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners. 

FroceedingB  for  partition— are  special  and  statutory,  19  Cal.  210: 

equitable  character*  8ft  Cal.  576;  delayed,  when,  21  Cal.  191. 

Object  of  partition— 27  Cal.  91;  35  Cal.  676. 

Tenants  in  common— seeking  partition,  etc.,  8  Cal.  59;  36CaL  112:  37 
CaL  520. 

Estate  of  inheritance,  etc.— mining  hiterests,  23  CaL  501. 
Collateral  relie^taklng  account,  etc.,  16  Cal.  464;  26  CaL  69. 
Parol  partition— 24  Cal.  218, 268;  27  Cal.  418;  46  Cal.  361;  Laaterman 
r.  Williams,  June  4th,  1880, 5  Pac.  C.  L.  J.  527. 
Partition  of  easements— Civil  Code,  sec.  807. 

t753.  The  interests  of  all  persons  in  the  property, 
ether  such  persons  be  known  or  unknown,  xxrastbe  set 
forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  moife  of  the  par- 
ides,  or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  or  the  remainder  be  a  contin- 
gent remainder,  so  that  such  parties  cannot  be  named, 
that  fact  must  be  set  forth  in  the  complaint. 

Complaint  in  partition— ^6  CaL  69;  27  Cal.  329;  40  Cal.  493;  48  Cal. 
394;  Lauterman  v.  WlUlams,  June  4th,  1880,5  Fac.  C.X.  J.  527:  com- 
plaint generally,  sec.  426,  and  notes.   Parties,  sec.  754;  27  Cal.  329;  35 
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Cat  676;  38  CaL  112;  38  CsO.  6l8j.  sees.  384. 387;  «nd  genenl^,8ecs. 367- 
389.  Unknown  pertont,  use  of  fictitious  names,  sec.  474;  and  as  to  soni- 
mons,  see  sec.  756. 

Atotract  of  title— procured  before  suit,  sec.  799. 

§  754.  No  person  having  a  conveyance  of  ortdaiining 
a  Gen  on  the  property,  or  some  part  of  it,  need  be  made  a 
party  to  the  action,  unless  such  conveyance  or  lien  appear 
of  record. 

Parties— see  under  ConPLAnrT  rsr  Pabtitiok,  sec.  75Sf». 

§  755.  Immediately  after  filing  the  complaint  in  the 
Superior  Court,  the  pmintiff  must  record  in  the  office  of 
the  recorder  of  the  county,  or  of  the  several  counties  in 
which  the  property  is  situated,  a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties  so  far 
as  known,  the  object  of  the  action,  and  a  description  of 
the  property  to  be  affected  thereby.  From  the  tune  of 
filing  such  notice  for  record,  all  persons  shall  be  deemed 
to  have  notice  of  the  pendency  of  the  action.  [In  effect 
March  10th,  1880.] 

Lis  pendens— sec.  409  and  notes. 

§  756.  The  summons  must  be  directed  to  all  the  joint 
tenants  and  tenants  in  common,  and  all  persons  having 
any  interest  in,  or  any  liens  of  record  by  mortgage,  judg- 
ment, or  otherwise,  upon  the  property,  or  upon  any  par- 
ticular portion  thereof;  and  generally,  to  all  persons 
unknown  who  have  or  claim  any  interest  in  the  property. 

Summons  in  partition— 35  Cal.  687 :  generally,  s^cs.  406-416;  and  as  to 
contents,  see  sec.  407  and  note.' 

§  757.  If  a  party  having  a  share  or  interest  is  unknown, 
or  any  one  of  th^  known  parties  reside  out  of  the  State, 
or  cannot  be  found  therein,  and  such  fact  is  made  to  ap- 
pear by  aflftdavit,  the  summons  may  be  served  on  such 
absent  or  unknown  party  by  publication,  as  in  other 
cases.  When  publication  is  made,  the  summons,  as  pub- 
lished, must  be  accompanied  by  a  brief  description  of  the 
property  which  is  the  subject  of  the  action. 

Service  by  publication— sees.  412, 413,  and  notes. 

§  758.  The  defendants  who  have  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  or 
who  have  appeared  without  such  service,  must  set  forth 
in  their  answers,  fully  and  particularly,  the  origin,  nature, 
and  extent  of  their  respective  interests  in  the  property; 
and  if  such  defendants  claim  a  lien  on  the  property  by 
mortgage,  judgment,  or  otherwise,  they  must  state  the 
original  amount  and  date  of  the  same,  and  the  sum  re- 
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maining  dne  thereon;  also  whether  the  same  has  l^een 
secured  in  any  other  way  or  not;  and  if  secured,  the 
nature  and  extent  of  such  security,  or  they  are  deemed 
to  have  waived  their  right  to  such  lien. 

Answer  in  partition— 27  Cal.  32D;  33  C^l.  467;  Lauterman  v.  Williams, 
Jtmo  4th,  1880, 5  Fac.  C.  L.  J.  527 :  late  filing  allowed,  40  Oal.  377 :  plead* 
li^  disbursements,  sec  798;  answer  generally,  sec.  437,  and  notes. 

§  759r  The  rights  of  the  several  parties,  plaintiff  as 
well  as  defendant,  may  be  put  in  issue,  tried>  and  deter: 
mined  in  such  action;  and  when  a  sale  of  the  premises  is 
necessary,  the  title  must  be  ascertained  by  proof  to  tlie 
satisfaction  of  the  court,  before  the  judgment  of  sale  can 
be  made;  and  where  service  of  the  complaint  has  been 
made  by  publication,  like  proof  must  be  required  of  the 
right  of  the  absent  or  unknown  parties,  before  such  judg- 
ment is  rendered;  except  that  where  there  are  several 
unknown  persons  having  an  interest  in  the  property,  their 
rights  may  be  considered  together  in  the  action,  and  not 
as  between  themselves. 

Issues  tried— 27  Cal.  329;  32  Cal.  289;  33  Cal.  459;  48  Cal.  394. 
Mode  of  trial— 83  Cal.  467:  by  referee,  when,  35  CaL  549;  43  Cal.  625. 
Interlocatorf  decree— review  of,  and  generally,  see  Obdeb  fob 
Partition,  sec.  763n. 
Final  jadgment— sec.  766,  and  note. 

§  760.  Whenever  from  any  cause  it  is,  in  the  opinion 
of  the  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  among  all 
the  parties  in  interest,  the  court  may  first  ascertain  and 
determine  the  shares  or  interest  respectively  held  by  the 
original  cotenants,  and  thereupon  adjudge  and  cause  a 
partition  to  be  made,  as  if  such  original  cotenants  were 
the  parties  and  sole  parties  in  interest,  and  the  only 
parties  to  the  action,  and  thereafter  may  proceed  in  like 
manner  to  adjudge  and  make  partition  separately  of  each 
share  or  portion  so  ascertained  and  allotted,  as  between 
those  claiming  under  the  original  tenant  to  whom  the 
same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire. 

§  761.  If  it  appears  to  the  court,  by  the  certificate  of 
the  county  recorder  or  county  clerk,  or  by  the  sworn  or 
Terified  statement  of  any  person  who  may  have  examined 
or  searched  the  records,  tnat  there  are  outstanding  liens 
or  incumbrances  of  record  upon  such  real  property,  or 
any  part  or  portion  thereof,  which  existed  and  were  of 
record  at  the  time  of  the  commencement  of  the  action, 
and  the  persons  holding  such  liens  are  not  made  parties 
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to  the  action,  the  court  must  either  otdes  such  pezsoxis^ 
be  made  parties  to  the  action,  by  an  amendment  or  sup- 
plemental complaint,  or  appoint  a  referee  to  ascertain 
whether  or  not  such  liens  or  incumbrances  have  been  paid, 
or  if  not  paid,  what  amount  remains,  due  thereon,  and 
their  order  among  the  liens  or  incumbrances  .severally 
held  by  such  persons  and  the  parties  to  the  action,  and 
whether  the  amount  remaining  due  theteon  has  been 
secured  in  any  manner,  and  ir  secured,  the  nature  and 
extent  of  the  security. 

§  762.  The  plaintiff  must  cause  a  notice  to  be  serv^, 
a  reasonable  time  previous  to  the  day  for  appearance  be- 
fore the  referee  appointed  as  provided  in  the  last  section, 
on  each  person  having  outstanding  liens  of  record,  who  is 
not  a  party  to  the  action,  to  appear  before  the  referee  at 
a  specified  time  and  place,  to  make  proof,  by  liis  own  affi- 
davit or  otherwise,  of  the  amount  due  or  to  become  due 
contingently  or  absolutely  thereon.  In  case  such  i>erson 
be  absent,  or  his  residence  be  unknown,  service  may  be 
made  by  publication,  or  notice  to  his  agents,  under  the 
direction  of  the  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  must  be  made  to  the 
court,  and  must  be  confirmed,  modified,  or  set  aside,  and 
a  new  reference  ordered,  as  the  justice  of  the  case  may 
require. 

§  763.  If  it  be  alleged  in  the  complaint  and  established 
by  evidence,  or  if  it  appear  by  the  evidence  without  such 
allegation  in  the  complaint  to  the  satisfaction  of  the  court, 
that  the  property  or  any  part  of  it  is  so  situated  that  par- 
tition cannot  be  made  without  great  prejudice  to  the 
owners,  the  court  may  order  a  sale  thereof;  otherwise, 
upon  the  requisite  proofs  being  made,  it  must  order  a 
partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  ref- 
erees therefor,  and  must  designate  the  portion  to  remain 
undivided  for  the  owners  whose  interests  remain  un- 
known, or  are  not  ascertained;  proi'ideeJ,  that  when  the 
site  of  an  incorporate  city  or  town  is  included  within  the 
exterior  boundaries  of  the  property  to  be  partitioned, 
then,  on  said  fact  being  established  by  evidence,  the  fol- 
lowing proceedings  shall  be  had:  The  court  shall  there- 
upon direct  the  referees  to  survey  and  appraise  the  entire 
property  to  bo  partitioned  by  actual  lots  and  subdi^ions 
then  existing  in  the  actual  ])ossession  of  the  several  ten- 
ants in  common,  exclusive  ot  the  value  of  improvements 
thereon,  first  setting  apart  necessary  portions  of  the  prop* 
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eity  for  ways,  roads,  and  streets,  as  in  section  seven 
hundred  and  sixty-four  of  this  Code  provided,  and  to  re- 
port such  survey  and  separate  appraisement  on  each  lot 
and  subdivision  to  the  court.  The  court  may  confirm, 
change,  modify,  or  set  aside  the  report  in  whole  or  in  part, 
and.  u  necessary  appoint  new  referees.  When,  after  the 
final  confirmation  of  the  report  of  such  survey  and  ap- 
praisement, it  shall  appear  by  evidence  to  the  satisfaction 
of  the  court  that  an  equitable  partition  of  the  whole  prop- 
erty is  impracticable,  and  a  sale  of  the  site  of  such  city 
or  town,  or  any  portion  thereof,  will  be  for  the  best  inter- 
ests of  the  owners  of  the  whole  property,  it  shall  order  a 
sale  thereof;  provided,  that  within  sixty  days  thereafter 
any  tenant  in  common,  or  tenants  in  common,  having  im- 
provements erected  on  any  town  or  city  lot  or  subdivis- 
ion included  in  such  order  of  sale,  shall  have  the  prior 
right  to  purchase  the  same  at  such  appraised  valuation, 
and  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest 
in  such  purchaser  or  purchasers,  and  the  court  shall  cause 
to  be  executed  by  said  referees  a  deed  for  such  lot  or  sub- 
division in  fee  and  in  severalty  to  ^uch  purchaser  or  pur- 
chasers; such  further  proceedings  shall  then  be  had  as  to 
the  remainder  of  the  property,  and  the  money  so  paid  to 
the  court,  as  by  this  chapter  provided.  If,  during  the 
pendency  of  the  action,  any  of  the  parties  die,  or  become 
insane  or  otherwise  incompetent,  the  proceedings  shall 
not  for  that  cause  be  delayed  or  suspended,  but  the  attorney 
who  has  appeared  for  such  party  may  continue  to  repre- 
sent such  interest;  and  in  case  any  such  party  has  not 
appeared  by  an  attorney,  the  court  shall  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  heirs  or  legal  representatives,  or  success- 
ors in  interest,  shall  have  appeared  in  the  action;  and  an 
attorney  so  appointed  shall  be  allowed  by  the  court  a 
reasonable  compensation  for  his  services,  which  may  be 
taxed  as  costs  against  the  share  or  interest  represented 
by  such  attorney,  and  may  bo  adjudged  a  lien  there- 
on, in  the  discretion  of  the  court.  [In  effect  April  12th, 
1880.] 

Appear  by  the  evidence— 23  Cal.  501. 

Partition  cannot  be  made— 27  Cal.  91. 

Sale— sees.  771-794. 

Order  for  paxUMon'-Interloeutort/  character,  35  Cal.  549.  Indiapenta^ 
hie,  53  Cal.  24.  Review  o/,  new  trial,  43  Cal.  625;  45  Cal.  119:  appeal,  38 
Cal.  638;  43  tal.  625.     • 

Befereoy  single— sec.  797;  where  side,  23  CaL  508. 
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§  764.  In  piakingi)artition,  the  referees  mnstdi'Tide'th^i 
property,  and  allot  the  several  portions  thereof  to  tbe 
respective  parties,  quality  and  quantity  relatively  oonsid- 
ered,  according  to  the  respective  rights  of  the  parties  as 
determined  by  the  court,  pursuant  to  the  provisions  of 
tbis  chapter,  designating  tne  several  portions  by  proper 
landmarks,  and  may  employ  a  surveyor  with  the  neces- 
sary assistants  to  aid  tliem.  Before  making  partition  or 
sale,  the  referees  may,  whenever  it  will  be  tor  the  advan- 
tage of  those  interested,  set  apart  a  portion  of  the  prop- 
erty for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  shall  not  be  assigned  to  any  of  the  parties  or  sold, 
but  shall  remain  an  open  and  public  way,  road,  or  street, 
unless  the  referees  shall  set  the  same  apart  as  a  private 
way  for  the  use  of  the  parties  interested,  or  some  of  them, 
tbeir  heirs  and  assigns,  in  which  case  it  shall  remain  such 
private  way.  Whenever  the  referees  have  laid  oat  on  any 
tract  of  land  roads  sufficient  in  the  jud^ent  of  said  ref- 
erees to  accommodate  the  public  ana  private  wants,  they 
shall  report  that  fact  to  the  court,  and  upon  the  confirma- 
tion of  their  report  all  other  roads  on  said  tract  shall  cease 
to  be  public  highways.  Whenever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or  more  of  the  ten- 
ants in  common,  being  the  owner  of  an  undivided  interest 
in  the  tract  of  land  sought  to  be  partitioned,  has  sold  to 
another  person  a  specific  tract  by  metes  and  bounds  out  of 
the  common  land,  and  executed  to  the  purchaser  a  deed  of 
conveyance,  purporting  to  convey  the  whole  title  to  such 
specific  tract  to  the  purchaser  in  tee  and  in  severalty,  the 
land  described  in  such  deed  shall  be  allotted  and  set  apart 
in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  in 
sucn  other  manner  as  shall  make  such  deed  effectual  as  a 
conveyance  of  the  whole  title  to  such  segregated  parcel, 
if  such  tract  or  tracts  of  land  can  be  so  allotted  or  set 
apart  without  material  injury  of  the  rights  and  interests 
of  the  other  cotenants  who  may  not  have  joined  in  such 
conveyance;  provided,  that  in  all  cases  the  court  shall 
direct  the  referees,  in  making  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  the 
whole  or  in  any  part  of  the  premises  sought  to  be  parti- 
tioned, and  to  locate  the  share  of  each  cotenant,  so  as  to 
embrace  as  far  as  practicable  the  improvements  made  by 
such  cotenant  upon  the  property,  and  the  value  of  the  im- 
provements made  by  the  tenants  in  common  must  be  ex- 
cluded from  the  valuation  in  making  allotments,  and  the 
land  must  be  valued  without  regard. to  such  improve- 
ment, in  case  the  same  can  be  done  without  material  in- 
jury to  the  rights  and   interests  of  the  other  tenants 
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in  common  owning  such  land.     [ApproTed  April  Srd, 
1876.] 

Specific  tract— 35  Cal.  576. 

ImproTements— 35  Cal.  102. 

Homestead— 46  Cal.  259. 

§  765.  The  referees  mast  make  a  report  of  their  pro- 
ceeding, specifying  therein  the  manner  in  which  they 
executed  their  trust,  and  describing  the  property  diyided, 
and  the  shares  allotted  to  each  party,  with  a  |)articular 
description  of  each  share.' 

§  766.  The  court  may  confirm,  change,  modify  or  set 
aside  the  report,  and  if  necessary,  appoint  new  referees. 
(Jpon  the  report  being  confirmed,  judgment  must  be  ren- 
dered that  such  partition  be  effectual  forever,  which  judg- 
ment is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any  in- 
terest in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  the  inheritance  of 
such  property,  or  any  part  thereof,  after  the  determination 
of  a  particular  estate  therein,  and  who  by  any  contingency 
may  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share  thereof,  as 
tenants  for  years  or  for  life ; 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication; 

S.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death 
of  any  party  lief  ore  final  judgment  or  decree;  but  such 
judgment  or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death. 

Judgment  of  partition— scope  of,  41  Cal.  679;  binding  effect  of,  32 
Cal.  289;  35  Cal.  576;  50  Cal.  376;  51  Cal.  429,440;  53  Cal.  362:  appeal  from, 
parties  notified  on,  38  Cal.  638. 

§  767.  The  judgment  does  not  affect  tenants  for  years 
less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

§  768.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and.  nis  assistants,  when  employed,  must  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in  its 


'^ 
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UiBcretion,  to  the  referees,  most  be  apportioiied  among 
the  different  parties  to  the  action,  eqaitaoly. 
B0fer«e's  fives— see.  1028. 

§  769.  When  a  lien  is  on  an  undivided  interest  or  estate 
of  any  of  the  parties,  such  lien,  if  a  partition  be  inade, 
shall  thenceforth  be  a  charge  only  on  the  share  assigned 
to  such  party;  but  such  share  must  be  first  charged  with 
its  ^st  proportion  of  the  costs  of  the  partition,  in  prefer- 
ence to  such  lien. 

§  770.  When  a  part  of  the  property  only  is  ordered 
to  DC  sold,  if  there  be  an  estate  tor  life  or  years,  in  an  un- 
divided share  of  the  whole  property,  such  estate  may  be 
set  off  in  any  part  of  the  property  not  ordered  to  be  sold. 

§  771.  The  proceeds  of  the  sale  of  incumbered  prox>' 
ertv  must  be  applied  under  the  direction  of  the  court,  as 
follows: 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record,  the  several  liens  in 
their  order  of  priority,  by  pavment  of  the  sums  due  and 
to  become  due;  the  amount  due  to  be  verified  by  affidavit 
at  the  time  of  i>ayment; 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 

§  772.  Whenever  any  party  to  an  action,  who  holds  a 
lien  upon  the  property,  or  any  part  thereof,  has  other 
securities  for  the  payment  of  the  amount  of  such  lien,  the 
court  mav,  in  its  discretion,  order  such  securities  to  be  ex- 
hausted before  a  distribution  of  the  proceeds  of  sale,  or 
may  order  a  just  deduction  to  be  made  from  the  amount 
of  the  lien  on  the  property,  on  account  thereof. 

§  773.  The  proceeds  of  sale  and  the  securities  taken  by 
the  referees,  or  any  part  thereof,  must  be  distributed  by 
them  to  the  persons  entitled  thereto,  whenever  the  court 
so  directs.  But  in  case  no  direction  be  given,  all  of  such 
proceeds  and  securities  must  be  paid  into  court,  or  depos- 
ited therein,  or  as  directed  by  the  court. 

Deposit  in  conrt-Hiecs.  672«<574, 2102. 

§  774.  When  the  proceeds  of  the  sale  of  any  share  or 
parcel  belonging  to  persons  who  are  parties  to  the  action, 
and  who  are  known,  are  paid  into  court,  the  action  may 
be  continued  as  between  such  parties,  for  the  determina- 
tion of  their  respective  claims  thereto,  which  must  be  as^ 


287  FABTrnoN  of  bbal  fbofbbtt.      8§  77&f9 


certained  and  adjadged  by  the  conrt.  FiiriiheiT  testimony 
may  be  taken  in  oonrt,  or  by  a  referee,  at  tbe  discretion  of 
tbe  court,  and  the  court  may,  if  necessary,  require  such 
parties  to  present  the  facts  or  law  in  controversy,  by 
pleadings,  as  in  an  original  action. 

§  775.  All  sales  otreal  property,  made  by  referees  un- 
der this  chapter,  must  be  maae  at  public  auction  to  the 
highest  bidoer,  upon  notice  published  in  the  manner  re- 
quired for  the  sale  of  real  property  on  execution.  The 
notice  must  state  the  terms  of  sale,  and  if  the  property  or 
any  part  of  it  is  to  be  sold  subject  to  a  prior  estate,  charge, 
or  lien,  that  must  be  stated  in  the  notice. 

Terms,  diBtinct  lots— sec.  782. 

Notice  of  azeontion  8ales-«ec8. 682, 603:  proceedings,  sec.  694  et  uq, 

§  776.  The  court  must,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase- 
money  of  any  portion  of  the  premises  of  which  it  may 
direct  a  sale  on  credit,  and  for  that  portion  of  which  the 
purchase-money  is  required,  bv  the  provisions  hereinafter 
contained,  to  be  invested  for  the  benefit  of  unknown  own- 
ers, infants,  or  parties  out  of  the  State. 

§  777.  The  referees  may  take  separate  mortgages  and 
other  securities  for  the  whole,  or  convenient  portions  of 
the  purchase-money,  of  such  parts  of  the  propertis  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  toe  shares  of 
any  known  owner  of  full  age,  in  the  name  of  such  owner; 
and  for  the  shares  of  an  infant,  in  the  name  of  the  guar- 
dian of  Buch  infant;  and  for  other  shares,  in  the  name  of 
the  clerk  of  the  county  and  his  successors  in  o£&ce. 

§  778.  The  person  entitled  to  a  tenancy  for  life,  or 
years,  whose  estate  has  been  sold,  is  entitled  to  receive 
such  sum  as  may  be  deemed  a  reasonable  satisfaction  for 
such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  by  an  instrument  in  writing, 
filed  with  the  clerk  of  the  court.  Upon  the  filing  of  such 
consent,  the  clerk  must  enter  the  same  in  the  zmnutes  of 
the  court. 

§  779.  If  such  consent  be  not  given,  filed,  and  entered. 
aa  provided  in  the  last  section,  at  or  before  a  judgment  oi 
sale  is  rendered,  the  court  must  ascertain  and  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  deduct- 
ing expenses,  will  be  a  just  and  reasonable  sum  to  be 
viewed  on  account  of  such  estate;  and  must  order  the 
J^e  to  be  paid  to  such  party,  or  deposited  in  court  for 
"iiBi  as  the  6ase  may  require. 
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§  780.  If  the  persons  entitled  to  such  estate  for  life  or 
years  be  unknown,  the  court  must  provide  for  the  protec- 
tion of  their  rights,  in  the  same  manner,  as  far  as  may  be, 
as  if  they  were  known  and  had  appeared. 

§  781.  In  all  cases  of  sales,  when  it  appears  that  any 
person  has  a  vested  or  contingent  future  right  or  estate  in 
any  of  the  property  sold,  the  court  must  ascertain  and 
settle  the  proportional  value  of  such  contingent  or  vested 
right  or  estate,  and  must  direct  such  proportion  of  the 
proceeds  of  the  sale  to  be  invested,  securecf,  or  paid  over, 
in  such  manner  as  to  protect  the  rights  and  interests  of 
the  parties. 

§  782.  In  all  cases  of  sales  of  property  the  terms  must 
be  made  known  at  the  time;  and  if  the  premises  consist 
of  distinct  farms  or  lots,  they  must  be  sold  separately. 

§  783.  Neither  of  the  referees,  nor  any  person  for  the 
benefit  of  either  of  them,  can  be  interested  in  any  pur- 
chase ;  nor  can  a  guardian  of  an  infant  party  be  interested 
in  the  purchase  of  any  real  property,  being  the  subject  of 
the  action,  except  for  the  benefit  of  the  innint.  All  sales 
contrary  to  the  provisions  of  this  section  are  void. 

§  784.  After  completing  a  sale  of  the  property,  or  any 
part  thereof  ordered  to  be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  the  different 
parcels  of  land  sold  to  each  purchaser:  the  name  of  the 

Purchaser;  the  price  paid,  or  secured;  tne  terms  and  con- 
itions  of  the  sale,  and  the  securities,  if  any,  taken.  The 
report  must  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated. 

§  785.  If  the  sale  be  confirmed  by  the  court,  an  order 
must  be  entered,  directing  the  referees  to  execute  convey- 
ances and  take  securities  pursuant  to  such  sale,  which 
they  are  hereby  authorizea  to  do.  Such  order  may  also 
give  directions  to  them  respecting  the  disposition  of  the 
proceeds  of  the  sale. 

§  788.  When  a  party  entitled  to  a  share  of  the  property, 
or  an  incumbrancer  entitled  to  have  his  lien  paid  out  of 
the  sale,  becomes  a  purchaser,  the  referees  may  take  his 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs 
to  him. 

S  787.  The  conveyances  must  be  recorded  in  the  county 
where  the  premises  are  situated,  and  shall  be  a  bar  against 
all  persons  interested  in  the  property  in  any  way  who 
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fthaU  have  been  named  as  parties  in  the  action,  and 
against  all  such  parties  and  persons  as  were  unknown,  if 
toe  summons  was  served  by  publication,  aud  against  all 
persons  claiming  under  them,  or  either  of .  them,  and 
against  all  persons  having  unrecorded  deeds  or  liens  at 
the  commencement  of  the  action.  [In  effect  July  Ist, 
1674.] 

§  788.  When  there  are  proceeds  of  a  sale  belonging  tc 
an  unknown  owner,  or  to  a  person  without  the  State,  who 
has  no  leg[al  representative  within  it,  the  same  must  be 
invested  m  bonds  of  this  State  or  of  the  United  States,, 
for  the  benefit  of  the  persons  entitled  thereto. 

t789.  When  the  security  of  the  proceeds  of  sale  is 
en,  or  when  an  investment  of  any  such  proceeds  is 
made,  it  must  be  done,  except  as  herein  otherwise  pro- 
vided, in  the  name  of  the  clerk  of  the  county  where  the 
papers  are  filed,  and  his  successors  in  office,  who  must 
hold  the  same  for  the  use  and  benefit  of  the  parties  in- 
terested, subject  to  the  order  of  the  court. 

§  790.  When  security  is  taken  by  the  referees  on  a 
sale,  and  the  parties  interested  in  such  security,  by  an  in- 
strument in  writing,  under  their  hands,  delivered  to  the 
referees,  agree  upon  the  shares  and  proportions  to  which 
they  are  respectively  entitled;  or  when  shares  and  propor- 
tions have  been  previously  adjudged  by  the  court,  such 
securities  must  be  taken  in  the  names  oi,  and  payable  to, 
the  parties  respectively  entitled  thereto,  and  must  be  de- 
livered to  such  parties  upon  their  receipt  therefor.  Such 
agreement  and  receipt  must  be  returned  and  filed  with 
the  clerk. 

§  791.  The  clerk  in  whose  name  a  security  is  taken,  or 
by  whom  an  investment  is  made,  and  his  successors  in 
office,  must  receive  the  interest  and  principal  as  it  becomes 
due,  and  apply  and  invest  the  same  as  the  court  may  di- 
rect; and  must  deposit  with  the  county  treasurer  all 
securities  taken,  and  keep  an  account  in  a  book  provided 
and  kept  for  that  purpose,  in  the  clerk's  office,  free  for 
inspection  by  all  persons,  of  investments  and  moneys  re* 
ceived  by  him  thereon,  and  the  disposition  thereof. 

§  792.  When  it  appears  that  partition  cannot  be  mad« 
ec[ual  between  the  parties,  according  to  their  respective 
rights,  without  prejudice  to  the  lights  and  interests  of 
some  of  them,  and  a  partition  be  ordered,  the  court  may 
adjudge  compensation  to  be  made  by  one  party  to  an^ 
CODE  Cnr.  Pboo.— 1 
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other,  on  account  of  the  inequality;  but  such  compensa- 
tion shall  not  be  required  to  be  made  to  others  by  owners 
unknown,  nor  by  an  infant,  unless  it  appears  that  such 
infant  has  personal  property  sufficient  for  that  purpose, 
and  that  his  interest  will  be  promoted  thereby.  And  in 
all  cases,  the  court  has  power  to  make  compensatory  ad* 
justment  between  the  respective  parties,  according  to  the 
ordinary  principles  of  equity. 
Deposit  in  court,  sees.  573, 2104. 

§  793.  When  the  share  of  an  infant  is  sold,  the  pro- 
ceeds of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  his  general  euardian,  or  the  special  guardian  ap- 
pointed for  nim  in  the  action,  upon  giving  the  security 
required  by  law  or  directed  by  order  of  the  court. 

Greneral  gaardian— fiecs.  1747-1809. 

Gaardianad  litem— generally,  seqs.  372,  373:  in  partition,  limited 
powers,  19  Cal.  210. 

§  794.  The  guardian  who  may  be  entitled  to  the  cus- 
tody and  management  of  the  estate  of  an  insane  person, 
or  other  person  adjudged  incapable  of  conducting  his  own 
affairs,  whose  interest  in  real  property  has  been  sold,  may 
receive,  in  behalf  of  such  person,  his  share  of  the  pro- 
ceeds of  such  real  property  from  the  referees,  on  execut- 
ing, with  sufficient  sureties,  an  undertaking,  approved  by 
a  judge  of  the  court,  that  he  will  faithfully  discharge  the 
trust  reposed  in  him,  and  will  render  a  true  and  just  ac- 
count to  the  person  entitled,  or  to  his  legal  representative. 
[In  effect  March  10th,  1880.] 

G-nardians— 660. 7d3n. 

§  795.  The  general  guardian  of  an  infant,  and  the 
guardian  entitled  to  the  custody  and  management  of  the 
estate  of  an  insane  person,  or  other  person  s^judged  inca- 
pable of  conducting  his  own  affairs,  who  is  interested  in 
real  estate  held  in  joint  tenancy,  or  in  common,  or  in 
any  other  manner  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share  to 
be  set  off  to  such  infant  or  other  person  entitled,  and  may 
execute  a  release,  in  his  behali,  to  the  owners  of  the 
shares,  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  an  order  of  the  court. 

G-nardianft—sec.  793n. 

§  796.  The  costs  of  partition,  including  reasonable 
CQimsel  fees,  expended  by  the  plaintiff  or  either  of  the 
defendants,  for  uie  common  benefit,  fees  of  referees,  and 
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other  disbnrsements,  must  be  paid  by  the  parties  respect- 
ively entitled  to  share  in  the  lands  divided,  in  proportion 
to  their  respective  interests  therein,  and  may  be  included 
and  specified  in  the  judgment.  In  that  case,  they  shall 
be  a  lien  on  the  several  shares,  and  the  judgment  ma:^  be 
enforced,  by  execution,  against  such  shares,  and  against 
other  property  held  by  the  respective  parties.  When, 
however,  litigation  arises  between  some  of  the  parties 
only,-  the  court  may  require  the  expense  of  such  litigation 
to  he  paid  by  the  parties  thereto,  or  any  of  them.  [In 
effect  July  1st,  1874.] 

Costs— 16  Cal.  471. 

Referees'  fees,  etc.— sec.  678  and  note. 

§  797.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers 
and  may  perform  all  the  duties  required  of  the  three  ref- 
erees. 

§  798.  If  it  appear  that  other  actions  or  proceedings 
have  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  coniirmation, 
or  perfecting  of  the  title,  or  setting  the  boundaries,  or 
making  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  shall  allow  to  the  parties  to  the  action  who  have 
paid  the  expense  of  such  litigation  or  other  proceedings, 
all  the  expenses  necessarily  incurred  therein,  except 
counsel  fees,  which  shall  have  accrued  to  the  common 
benefit  of  the  other  tenants  in  common,  with  interest 
tiiereon  from  the  date  of  making  the  said  expenditures,  > 
and  in  the  same  kind  of  money  expended  or  paid,  and 
the  same  must  be  pleaded  and  allowed  by  the  court  and 
included  in  the  final  judgment,  and  shall  be  a  lien  upon 
the  share  of  each  tenant,  respectively,  in  proportion  to 
his  interest,  and  shall  be  enforced  in  the  same  manner  as 
taxable  costs  of  partition  are  taxed  and  collected.  [Ap- 
proved February  4th,  1876.] 

§  799.  If  it  appears  to  the  court  that  it  was  necessary 
to  have  made  an  abstract  of  the  title  to  the  property  to 
be  partitioned,  and  such  abstract  shall  have  been  pro- 
cured by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed 
to  have  the  same  made  before  the  commencement  of  the 
action,  and  any  one  of  the  defendants  shall  have  had 
such  abstract  afterward  made,  the  cost  of  the  abstract, 
with  interest  thereon  from  the  time  the  same  is  subject  to 
the  inspection  of  the  respective  parties  to  the  action,  must 
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be  allowed  and  taxed.  Whenever  sncli  abstract  is  pro- 
daced  [procured  ?]  by  the  plaintiff,  before  the  commence- 
ment of  the  action,  ne  must  file  with  his  complaint  a  no- 
tice that  an  abstract  of  the  title  has  been  made,  and  is  sub- 
ject to  the  inspection  and  use  of  all  the  parties  to  the 
action,  designating  therein  where  the  abstract  will  be  kept 
for  inspection.  But  if  the  plaintiff  shall  have  failed  to 
procure  such  abstract  before  commencing  the  action,  and 
any  defendant  shall  procure  the  same  to  be  made,  lie  shall, 
as  soon  as  he  has  directed  it  to  be  made,  file  a  notice  there- 
of in  the  action,  with  the  clerk  of  the  court,  statine  who  is 
making  the  same  and  where  it  will  be  kept  when  tinished. 
The  court  or  the  judge  thereof  may  direct,  from  time  to 
time,  during  the  progress  of  the.  action,  who  shall  have 
the  custody  of  the  abstract. 

§  800.  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  comi)etent  searcher  of  rec- 
ords, and  need  not  be  certified  by  the  recorder  or  other 
oflScer,  but  instead  thereof,  it  must  be  verified  by  the  affi- 
davit of  the  person  making  it,  to  the  effect  that  he  believes 
it  to  be  correct;  but  the  same  may  be  corrected,  from  time 
to  time,  if  found  incorrect,  under  the  direction  of  the 
court. 

§  801.  "Whenever,  during  the  progress  of  the  action  for 
partition,  any  disbursements  shall  have  been  made,  under 
the  direction  of  the  court,  or  the  judge  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time 
of  making  such  disbursements.  ^ . 
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CHAPTER  V. 

ACTIONS  FOR  THS  X7SX7RPATI017   OF  AN 
OFFIQE  OR  FRANCHISR 

S  802.  Certain  writs  abolished. 

S  803.  Action  may  be  brought  i^ainst  any  party  usurping,  etc.,  any 
office  or  franchise. 

S  804.  Nune  of  person  entitled  to  (ri&ce  may  be  set  forth  in  the  com- 
plaint.  If  fees  have  been  received  by  the  usurper,  he  may 

S  805.  Judgment  may  determine  the  rights  of  both  Incumbent  and 

claimant. 
S  806.  "When  rendered  in  favor  of  applicant. 
I  807.  Damages  may  be  recovered  by  successful  applicant. 
$  808.  "When  several  persons  claim  the  same  office,  their  rights  may  be 

determined  by  a  single  action.  * 

S  809.  If  defendant  found  guilty,  what  Judgment  to  be  rendered 

against  him. 

§  802.  The  writ  of  scire  facias  is  abolished.  [In  effect 
March  10th,  1880.] 

Scire  facias— for  reviving  executions,  formerly,  see  sec.  685ft. 

Quo  warranto— abolished  by  Code,  restored  1880,  see  sec.  76,  subd.  5: 
amend  accordingly,  note  to  sec.  51,  entitled  Wbits,  obbtaiit,  aboi,- 

ISHSD. 

§  803.  An  action  may  be  brought  bjr  the  attorney-gen- 
eral, in  the  name  of  the  people  of  this  State,  upon  his 
own  information,  or  upon  the  complaint  of  a  private 
party,  against  any  person  who  usurps,  intrudes  into,  or 
unlawfuYlv  holds  or  exercises  any  public  ofl&ce,  civil  or 
military,  or  any  franchise  within  this  State.  Ana  the  at- 
torney-general must  bring  the  action,  whenever  he  has 
reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised by  any  person,  or  when  he  is  directed  to  do  so  by 
the  governor. 

Complaint— sec.  804:  security  by  relator,  sec.  810. 

Office>14  CaL  43;  26  Cal.  98;  28  Cal.  382;  50  CaL  433. 

Uanzper  or  intruder— 10  Cal.  376;  20  CaL  50. 

Bemedy  for  usurpation  of  office— quo  warranto,  3  Csd.  167 ;  7  Cal.  393, 
432;  47  Cal.  524:  contesting  elections,  distinct,  sec.  1011  et  sea.;  28  Cal. 
129:  inapplicable  when,  47  Cal.  524 :  not  by  collateral  proceedliur*  3  Cal. 
167;  13  Cal.  621:  17  Cal.  626;  23  Cal.  314:  certiorari  improper.  Lamb  v. 
Schottler,  March  17th,  1880, 5  Fac.  C.  L.  J.  140. 

Franchise— Civil  Code,  sec.  358:  dissolution  of  corporations,  CivU 
Code,  sees.  399, 400. 
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§  804.  Whenever  such  action  is  brought,  the  attorney- 
general  ,  in  addition  to  the  statement  of  the  cause  of  action, 
may  also  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  office,  with  a  statement  of  his  light 
thereto;  and  in  such  case,  upon  proof  by  affidavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to 
the  office,  and  by  means  of  his  usurpation  thereof,  an  omer 
may  be  granted  by  a  justice  of  the  Supreme  Court,  or  a 
judge  of  the  Superior  Court,  for  the  arrest  of  such  de- 
fendant and  holding  him  to  bail;  and  thereupon  he  toaj 
be  arrested  and  held  to  bail  in  the  same  manner,  and  with 
the  same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is  subject 
to  arrest.    [In  effect  March  10th,  1880.] 

Action— where  several  claimants,  sec.  808. 

Right  to  the  office— proof  of,  10  CaL  377. 

Oomplaint— 14  Cal.43;  16  Cal.  358. 

Answer- 28 £!al.  382. 

Arrest  and  bail— sec.  478  etseq, 

§  805.  In  every  such  action,  judgment  may  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party  so  alleged  to  be  entitled,  or  only  upon 
the  right  of  the  defendant,  as  justice  may  require. 

Judgment— sec.  809;  27  Cal.  470. 

Review— of  contested  election  cases,  24  Cal.  449, 457. 

§  806,  If  the  judgment  *be  rendered  upon  the  right  of 
the  person  so  alleged  to  be  entitled,  and  the  samel>e  in 
favor  of  such  person,  he  will  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  law,  to  take  upon  himself  the  execution  of 
the  office. 

§  807.  If  judgment  be  rendered  upon  the  risht  of  the 
)erson  so  alleged  to  be  entitled,  in  favor  of  such  person, 
le  may  recover,  by  action,  the  damages  which  he  may 
lave  sustained  by  reason  of  the  usurpation  of  the  office 
jy  the  defendant. 

Damaged  snstained— 28  Cal.  21, 51. 

§  808.  When  several  persons  claim  to  be  entitled  to 
the  same  office  or  franchise,  one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective 
rights  to  such  office  or  franchise. 

§  809.  When  a  defendant,  against  whom  such  action 
has  been  brought,  is  adjudged  guilty  of  usurping  or  in- 
trading  into,  or  unlawfully  holding  any  office,  franchise. 
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or  privilege,  judgment  must  be  rendered  that  such  de- 
fendant be  excluded  from  the  office,  franchise,  or  priv- 
ilege, and  that  he  pay  the  costs  of  the  action.  The  court 
may  also,  in  its  discretion,  impose  upon  the  defendant  a 
fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
collected,  must  be  paid  into  the  treasury  of  the  State. 

§  810.  "When  the  action  is  brought  upon  the  informa- 
tion or  application  of  a  private  party,  the  attorney-gen- 
eral may  require  such  party  to  enter  into  an  undertaking, 
with  sureties  to  be  approved  by  the  attorney-general,  con- 
ditioned that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  plaintiS, 
and  all  the  costs  and  expenses  incurred  in  the  prosecution 
of  the  action.    [In  effect  July  1st,  1874.] 


§  813  '  ACTIONS  AOADTST  STBAHEB8,  ETC.  296 


CHAPTER  VI. 

OF  ACTI017S    AGAINST  STEAMERS,   VES- 
SELS,  AND   BOATS. 

$  813.  Wben  vessels,  etc.,  are  liable.  Their  liabilities  ccMistitate  liens. 

§  814.  Actions  may  be-  brought  directly  a^iainst  such  vessels^  etc. 

S  815.  Complaint  must  be  verified. 

I  816.  Summons  may  be  served  on  the  master,  mate,  etc. 

§  817.  Plaintiff  may  have  such  vessel,  etc.,  attached. 

§  818.  The  cleric  must  issue  the  writ  of  attachment. 

§  819.  Such  writ  must  be  directed  to  the  sheriff.  Sheriff  may  rtiease 
upon  sufficient  undertaking. 

S  820.  Sheriff  must  execute  such  writ  without  delay. 

§  821.  The  owner,  master,  etc.,  may  appear  and  defend  such  vesseL 

§  822.  Proceedings  in  actions  under  this  chapter. 

§  823.  After  appearance,  attachment  may,  on  motion,  be  discharged. 

I  824.  When  not  discharged,  such  vessel,  etc.,  may  be  sold  at  public 
auction.  Application  of  proceeds. 

S  825.  Mariners  and  others  may  assert  their  claim  for  wages,  notwith- 
standing prior  attachra  ent.   How  enforced. 

S  826.  Proof  of  the  claims  of  mariners  and  others. 

S  827.  Sheriff's  notice  of  sale  to  contain  measurement,  tonnage,  etc. 

§  813.  All  steamers,  vessels,  and  boats  are  liable : 

1.  For  services  rendered  on  board  at  the  request  of,  or, 
on  contract  with,  their  respective  owners,  masters,  agents, 
or  consignees; 

2.  For  supplies  furnished  in  this  State  for  their  use,  at 
the  request  of  their  respective  owners,  masters,  agents,  or 
consignees ; 

3.  For  work  done  or  materials  furnished  in  this  State 
for  their  construction,  repair,  or  equipment ; 

4.  For  their  wharfage  and  anchorage  within  this  State; 

5.  For  non-performance,  or  malperf ormance,  of  any  con- 
tract for  the  transportation  of  persons  or  property  between 
places  within  the  State,  made  by  their  respective  owners, 
masters,  agents,  or  consignees; 

6.  For  injuries  committed  by  them  to  persons  or  prop- 
erty, in  this  State. 

Demands  for  these  several  causes  constitute  liens  upon 

all  steamers,  vessels,  and  boats,  and  have  priority  in  their 

order  herein  enumerated,  and  have  preference  over  all 

other  demands ;  but  such  liens  only  continue  in  force  for 

the  period  of  one  year  from  the  time  the  cause  of  action 

accrued.    [In  effect  July  Ist,  1874.] 

Section  constitntlonal— Jurisdiction  of  Sttfte  Courts.  1  Cal.  485;  2GaL 
308;  6CaL  268;  9  Gal.  697;  13  Cal.  369;  34  Cal.  676;  42  CaL  227, 469;  50  CaL 
235. 
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Praotiee  tunder  Motion— admiralty  proeedare  inapplicable,  18  CaL 
S26. 

BUBi>ivi8ioir  1.  Services  rendered— seamen's  "wages,  sec.  114;  1 
Cal.  485.    Salvage,  Civil  Code,  sec.  2079. 

STTBDivzsioir  2.  Supplies  furnished— request  of  master,  00  Ccd. 
241. 

SJjBDTVtaios  5.   Transportation;  contract  for— of  passengers,  13 
Cal.  369:  18  CaL  526:  of  property,  6  Cal.  462;  42  Cal.  227. 
SUBDiTlsiOK  6.   Injuries  to  property— collision.  2  Cal.  370. 
Lien— when  attacbes,  8  Cal.  418 :  defined,  sec.  1180. 

Preference— over  all  otber  demands,  as  to  labor  claims,  see  sees. 
1204-1206.  ^ 

Period— of  one  year,  when  begins,  29  Cal.  419. 

§  814.  Actions  for  any  of  the  causes  specified  in  the 
preceding  section  must  be  brought  against  the  owners  by 
name,  if  known;  but  if  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  defendants  shall  be  desig- 
nated as  unknown  owners.  Other  persons  having  a  lien 
upon  the  vessel  may  be  made  defendants  in  the  action, 
the  nature  and  amount  of  such  lien  being  stated  in  the 
complaint.    [In  effect  July  1st,  1874.] 

Unknown  owners— fictitious  deslghatlon  of,  sec.  474. 

Parties- wife,  18  Cal.  526:  generally,  sec.  367  et  seq. 

§  815.  The  complaint  must  designate  the  steamer,  ves- 
sel, or  boat  by  name,  and  must  be  verified  by  the  oath  of 
the  plaintiff,  or  some  one  on  his  behalf. 

Complaint— in  general,  sec.  426n. 

Verification  of  pleadings— sec.  446. 

§  816.  The  summons  and  copy  of  the  complaint  must 

be  served  on  the  owners  if  they  can  be  found;  otherwise, 

they  may  be  served  on  the  master,  mate,  or  person  having 

charge  of  the  steamer,  vessel,  or  boat.    [In  effect  March 

10th,  1880.] 

Service  of  summons— on  person,  confers  Jurisdiction,  2  Cal.  308: 
generally,  sec.  410  et  seq. 

§  817.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  at- 
tached as  security  for  the  satisfaction  of  any  judgment 
that  may  be  recovered  in  the  action.  [In  effect  July  1st, 
1874.] 

Attachment— not  necessary  to  acquire  lien  on  vessel,  7  Cal.  405,  and 
see  8  CaL  418 :  generally,  sec.  537  et  seq. 

Steamer,  vessel,  or  boat— used  in  navigating  the  waters  of  this  State, 
Statute  1850;  see  1  Cal.  162. 
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§  818u  The  clerk  of  the  court  most  issue  a  writ  of  at- 
tachment, on  the  application  of  the  plaintiff,  upon  receiv- 
ing a  written  undertaking  on  behalf  of  the  plaintiff,  exe- 
cuted by  two  or  more  sumcient  sureties,  to  the  effect  that 
if  the  judgment  be  rendered  in  favor  of  the  owner  of  the 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  will  pay 
all  costs  and  damages  that  may  be  awarded  against  him, 
or  all  damages  that  may  be  sustained  by  him  from  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  in  no  case  be  less  than  five  hundred 
dollars.    [Ia  effect  July  1st,  1874.]» 

Attachment  bond—generally,  compare  sec.  539. 

Undertakings— generally,  sec.  941»:  qualifications  of  Sureties,  sec 
1057. 

§  819.  The  writ  must  be  directed  to  the  sheriff  of  the 
county  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel,  or  boat,  with 
its  tackle,  apparel,  and  furniture,  and  keep  the  same  in 
his  custody  until  discharged  in  due  course  of  law.  [In 
effect  July  1st,  1874.] 

§  820.  The  sheriff  to  whom  the  writ  is  directed  and  de- 
livered must  execute  it  without  delay,  and  must  attach 
and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named 
therein,  with  its  tackle,  apparel,  and  furniture,  until  dis- 
charged in  due  course  of  law;  but  the  sheriff  is  not  author- 
ized by  any  such  writ  to  interfere  with  the  discharge  of 
any  merchandise  on  board  of  such  steamer,  vessel,  or 
boat,  or  with  the  removal  of  any  trunks  or  other  property 
of  passengers,  or  of  the  captain,  mate,  seamen,  steward, 
cook,  or  other  persons  employed  on  board.  [In  effect  July 
Ist,  1874.] 

§  821.  The  owper,  or  the  master,  agent,  or  consignee  of 
the  steamer,  vessel,  or  boat,  may,  on  behalf  of  the  owner, 
appear  and  answer,  or  plead  to  the  action;  and  may  ex- 
cept to  the  sufiiciency  of  the  sureties  on  the  undertaking 
filed  on  behalf  of  the  plaintiff,  and  may  require  sureties 
to  justify,  as  upon  bail  on  arrest.   [In  effect  .fuly  1st,  1874.] 

Appearance— sec.  1014. 

Answer— sec.  437  asxd  notes. 

Justification  of  sureties— sec.  405. 

§  822.  After  the  attachment  is  levied,  the  owner,  or  the 
master,  agent,  or  consignee  of  the  steamer,  vessel,  or  boat, 
may,  on  behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at 
least  two  sufficient  sureties  in  an  amount  sufficient  to 
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satisfy  the  demand  in  snit^  -besides  costs,  or  depositing 
that  amount  with  the  sheriff.  Upon  receiving  such  under- 
taking or  amount,  the  sheriff  must  restore  to  the  owner,  or 
the  master,  agent,  or  consignee  of  the  owner,  the  steamer, 
vessel,  or  boat  attached.    [In  effect  July  1st,  1874.] 

Oonnter-bond— 1  Cal.  165.  and  compare  sec.  540:  undertakings,  see 
sec.  818n. 

§  823.  After  the  appearance  in  the  action  of  the  owner, 
the  attachment  may,  on  motion,  also  be  discharged,  in  the 
same  manner,  and  on  like  terms  and  conditions,  as  at- 
tachments in  other  cas^s,  subject  to  the  provisions  of  sec. 
825.     [In  effect  July  1st,  1874.J 

Discharge  of  attachioent— sees.  554-558. 

f824.  If  the  attachment  be  not  discharged,  and  a 
gment  be  recovered  in  the  action  in  favor  of  the  plaint- 
iff, and  an  execution  be  issued  thereon,  the  sheriff  must 
sell  at  public  auction,  after  publication  of  notice  of  such 
sale  for  ten  days,  the  steamer,  vessel,  or  boat, '  with  its 
tackle,  apparel,  and  furniture,  or  such  interest  therein  as 
mav  be  necessary,  and  must  apply  the  proceeds  of  the  sale 
as  follows : 

1.  When  the  action  is  brought  for  demands  other  than 
'  the  wages  of  mariners,  boatmen,  and  others  employed  in 

the  service  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- 
ment of  the  amount  of  such  wages,  as  specified  in  the  ex- 
ecution ; 

2.  To  the  payment  of  the  judgment  and  costs,  includ- 
ing his  fees; 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee,  who  may  have  ap- 
peared on  behalf  of  the  owner,  or  ii  there  be  no  appear- 
ance, then  into  court,  subject  to  the  claim  of  any  party 
or  parties  legally  entitled  thereto.  [In  effect  July  1st, 
1874.] 

Sale  on  ezecntion— generally,  sec.  694  et  seq. 
Fayxnent  into  cotart— sees.  572-574, 2104. 

§  825.  Any  mariner,  boatman,  or  other  person  em- 
ployed in  the  service  of  the  steamer,  vessel,  or  boat  at- 
tached, who  may  wish  to  assert  his  claim  for  wages  against 
the  same,  the  attachments  being  issued  for  other  demands 
than  such  wages,  may  file  an  affidavit  of  his  claim,  set- 
ting forth  the  amount  and  the  particular  service  rendered, 
with  the  clerk  of  the  court;  and  thereafter  no  attachment 
can  be  discharged  upon  filing  an  undertaking,  unless  the 
amount  of  such  claim,  or  the  amount  determmed  as  pro- 
vided in  the  next  section,  be  covered  thereby,  in  addition 
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to  the  other  requirements:  and  any  execution  issued 
against  such  steamer,  vessel,  or  boat,  upon  judgment  re- 
covered thereafter,  must  direct  the  application  of  the  pro- 
ceeds of  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims  filed, 
or  the  amount  determined  as  provided  in  the  next  sec- 
tion, which  amount  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  judgment  and  costs  and  sher- 
iffs fees;  and  must  direct  the  payment  of  any  balance  to 
the  owner,  master,  or  consignee  who  may  have  appeared 
in  the  action ;  but  if  no  appears^ce  by  them  be  made 
therein,  it  must  direct  a  deposit  of  the  balance  in  court. 
[In  effect  July  1st,  1874.] 

Preferred  claimi—for  wages,  etc.,  sees.  120*-1206. 
Deposit  in  oonrt— sees.  572  et  uq.,  2104. 

§  826.  If  the  claim  of  the  mariner,  boatman^  or  other 
person,  filed  with  the  clerk  of  the  court,  as  provided  in  the 
last  section,  be  not  contested  within  five  days  after  notice 
of  the  filing  thereof  by  the  owner,  master,  agent,  or  con- 
signee of  the  steamer,  vessel,  or  boat  against  which  the 
claim  is  filed,  or  by  any  creditor,  it  shall  be  deemed  ad- 
mitted; but  if  contested,  the  clerk  must  indorse  upon  the 
affidavit  thereof  a  statement  that  it  is  contested,  and  the 
grounds  of  the  contest,  and  must  immediately  thereafter 
order  the  matter  to  a  smgle  referee  for  his  determination, 
or  he  may  hear  the  proo»  and  determine  the  matter  him- 
self. The  judgment  of  the  clerk  or  referee  may  be  re- 
viewed by  a  court  in  which  the  action  is  pending,  or  a 
judge  thereof ,  immediately  after  the  same  is  given,  and 
the  judgment  of  the  court  or  judge  shall  be  final.  On  the 
review,  the  court  or  judge  may  use  the  minutes  of  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  the 
proofs  anew.    [In  effect  March  10th,  18H30.] 

§  827.  The  notice  of  sale  published  by  the  sherifi!  must 
contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel,  or  boat,  and  a  general  description  of 
her  condition. 
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CHAPTER  T. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES' 

COURTS. 

S  832.  Actions.  In  what  township  or  city  may  be  commenced: 
§  833.  Place  of  trial  may  be  changed  in  certain  cases. 

834.  Limitation  on  the  right  to  change. 

835.  To  what  court  transferred. 

836.  Proceedings  after  order  changing  place  of  txlaL 
.  837.  Effect  of  an  order  changing  place  of  triaL 
S  838.  Transfer  of  cases  to  the  District  Court. 

§  832.  Actions  in  Justices'  Courts  must  be  commenced, 
and,  subject  to  the  right  to  change  the  place  <^  trial,  as  in 
this  chapter  providea ,  must  be  tried : 

1.  If  there  be  no  Justices'  Court  for  the  township  or 
city  in  which  the  defendant  resides — in  any  city  or  town- 
ship of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise 
jointly  liable  in  the  same  action,  and  reside  in  different 
townships  or  different  cities  of  the  same  county,  or  in 
different  counties — in  the  township  or  city  in  which  any 
of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property — ^in  the 
township  or  city  where  the  injury  was  committed,  or 
where  the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  value 
thereof,  or  damages  for  taking  or  dei|kming  the  same— -in 
the  township  or  city  in  which  tne  property  may  be  found, 
or  in  which  the  property  was  taken,  or  in  which  the  de- 
fendant resides; 

5.  When  the  defendant  Is  a  non-resident  of  the  county— 
in  any  township  or  city  wherein  he  may  be  found ; 

6.  When  the  defendant  is  a  non-resident  of  the  State— in 
any  township  or  city  in  the  State ; 

7.  When  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  m  another  county, 
township,  or  city — in  the  township  or  city  in  which  sucji 
obligation  is  to  be  performed,  or  in  which  ne  resides;  and 
the  township  or  city  in  which  the  obligation  is  incurred 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is 
to  be  perf  orpied^nless  there  is  a  special  contract  to  the 
contrary; 
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8.  When  the  parties  voluntarily  appear  and  plead  with- 
ont  summons^m  any  township  or  citv  in  the  State; 

9.  In  all  other  cases— in  the  township  or  city  in  which 
the  defendant  resides.    [In  effect  July  1st,  1874.] 

Jurisdiction  of  Jastices'  Ooorts— sees.  112-115, 925. 

Residence— as  a  jurisdictional  fact,  15  Cal.  296;  18Cal.l28:  84Cal.321. 

§  833.  The  court  may,  at  any  time  before  the  trial,  on 
motion,  change  the  place  of  trial  in  the  following  cases : 

1.  When  it  appears  to  the  satisfaction  of  the  justice  be- 
fore whom  the  action  Js  pending,  by  affidavit  of  either 
party,  that  such  justice  is  a  material  witness  for  either 
party; 

2.  When  either  party  makes  and  file?  an  affidavit  that 
he  believes  that  he  cannot  have  a  fair  and  impartial  trial 
before  such  justice,  by  reason  of  the  interest,  prejudice, 
or  bias  of  the  Justice; 

3.  When  a  jury  has  been  demanded,  and  either  party 
xaakes  and  files  an  affidavit  that  he  cannot  have  a  fair 
and  impartial  trial,  on  account  of  the  bias  or  prejudice  of 
the  citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is-disqualified  from 
acting; 

5.  When  the  justice  is  sick  or  unable  to  act. 

Ohange  of  venae— generally,  sec.  Wetseq.:  effect  of  order  for,  50 
CaL443. 

Subdivision  2.  Partiality  alleged— transfer  imperatlye,  5  Gal.  507 ; 
22CaLS4. 

§  834.  The  place  of  trial  cannot  be  changed,  on  motion 
of  the  same  party,  more  than  once,  upon  any  or  all  the 
grounds  specified  in  the  first,  second,  and  third  subdivis- 
ions of  the  preceding  section. 

See  notes  to  last  section. 

^  §  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree\ipon;  and  if  they  do  not  so  agree, 
then  to  another  Justices^  Court  in  the  same  county. 

§  836.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceemngs 
most  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately 
transmit  to  the  justice  of  the  court  to  which  it  is  trans- 
ferred, on  payment  bv  the  party  applying  of  all  the  costs 
that  have  accrued,  all  the  papers  in  the  action,  together 
with  a  certified  transcript  from  his  docket  of  the  proceed- 
ings therein; 
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2.  trpon  the  receipt  by  him  of  such  papers,  the  justice 
•of  the  court  to  whicn  the  case  is  transferred  must  Issue  a 
notice,  stating  when  And  where  the  trial  will  take  place, 
which  notice  must  be  served  upon  the  i>arties  at  least  one    I 
day  before  the  time  fixed  for  trial. 

§  837.  From  the  time  the  order  changing  the  place  of 
trial  is  made,  the  court  to  which  the  action  is  thereby 
transferred  has  the  same  jurisdiction  aver  it  as  though  it    , 
had  been  commenced  in  such  court.  ! 

Jurisdiction  vests-lM)  Cal.  441.  « 

Further  change  of  venae— 22  Gal.  H, 

§  838  The  parties  to  an  action  in  a  Justices'  Court  can- 
not give  evidence  upon  any  question  which  involves  tiie 
title  or  possession  of  real  property,  or  the  legality  of  any 
'tax,  impost,  assessment,  toll,  or  municipal  nne,  nor  can 
any  issue  presenting  such  question  be  tried  by  such  court; 
and  if  it  appear,  from  the  answer  of  the  defendant,  veri-    i 
lied  by  his  oath,  that  the  determination  of  the  action  will    i 
necessarily  involve  the  question  of  title  or  possession  to    ! 
real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municij^al  fine,  the  justice  must  suspend  all    | 
further  proceedings  in  the  action  and  certify  the  plead- 
ings, and,  if  any  of  the  pleadings  are  oral,  a  transcript  of 
the  same,  from  his  docket  to  tne  clerk  of  the  Superior    | 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  Superior  Court 
shall  have  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  theiein;  provided,  that  in  cases  of 
forcible  entry  and  detainer,  of  which  Justices*   Courts 
have  jurisdiction,  any  evidence,  otherwise  competent, 
may  be  given,  and  any  question  properly  involved  there- 
in may  be  determined.    Xln  effect  March  26th,  1880.] 

Oertijring  to  Superior  Court— from  Justices'  Courts  In  cities  and  m 
counties,  see  sec.  92 :  mandamus  for  refusal,  50  Cal.  509.  ^ 

Title  or  possession  of  realty  involved-^ee  sec.  112,  subd.  2  and 
notes;  also  31  CaL  140:  trespass,  when  within  jurisdiction,  53  Cal.  23. 

Legality  of  tax,  etc.,  involved— see  sec.  112,  subd.  4  and  note;  24  CaL 
61. 

Forcible  entry  and  detainer— jiurisdictlon  of,  see.  113,  subd.  1  and 
note. 
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CHAPTER  II. 

MAKNER    OF  COMMSNGINO  ACnON»  IN 

JUSTICES'   COURTS.  . 

i899.  Actions,  how  commeneed. 
840.  Summons  may  issue  within  a  year. 
Ml.  Defendant  may  waive  summons. 
84R.  Parties  may  appear  in  person  or  by  attorney. 
8@.  "When  guardian  necessary,  how  appointed. 

844.  Summons,  how  issued,  directed,  and  wliat  to  contain. 

845.  Time  for  appearance  of  defendant. 

846.  Alias  summons. 

847.  Same. 
I  848.  Snmmons,  limitation  upon  time  of  service. 
§  849.  Snmmons,  by  whom  and  bow  served  and  returned. 
I  850.  Hour  for  appearance. 

8  839.  An  action  in  a  Jnstice's  Court  is  commenced  by 
filmi;  a  complaint.    [In  effect  March  11th,  1876.] 

Commencement  of  action— generally,  sees.  390,  405:  pendency 
from,  sec.  1049. 
Oomplaint— generally,  sec.  426  and  notes, 
▲ctiona— in  cities  and  counties,  title,  etc.,  sec.  89. 

§  840.  The  court  must  indorse  on  the  complaint  the 
date  upon  which  it  was  iiled,  and  at  any  time  within  one 
year  thereafter  the  plaintiff  may  have  simmions  issued. 

Issoance  of  snmmons—generally,  sec.  406. 

Payment  of  fises— in  cities  and  counties,  sec.  91. 

§  841.  At  any  time  after  the  complaint  is  filed,  the 

defendant  may,  in  writinji^,  or  by  ajipearing  and  pleading, 
waive  the  issuing  of  summons. 
Waiver— compare  sec.  406. 

§  842.  Parties  in  Justices'  Courts  may  appear  and  act 
in  person  or  by  attorney;  and  an^  person,  except  the  con- 
Btal)le  by  whom  the  summons  or  jury  process  was  served, 
may  act  as  attorney. 

Justices'  Oonrt  practitioners— sec.  96,  and  note. 

Attorneys— generally,  sec.  275,  et  seq. 

§  843.  When  an  infant,  insane,  cfr  incompetent  i)eraon 
is  a  party,  he  must  appear  either  by  his  general  guardian, 
if  he  have  one,  or  by  a  guardian  ad  Uiem  appointed  by 
the  justice.  When  a  guardian  ad  litem  is  appointed  by 
the  justice,  he  must  be  appointed  as  follows: 
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1.  If  the  infant,  insane,  or  incompetent  person  be  plaint- 
iff, the  appointment  must  be  made  before  the  sunmionB 
is  issued,  upon  the  application  of  the  infant,  if  he  be  of 
the  age  of  fourteen  years;  if  under  that  age,  or  if  insane 
or  incompetent,  upon  the  application  of  a  relative  or 
frfend. 

2.  I£  the  infant,  insane,  or  incompetent  person  be  de- 
fendant, the  appointment  must  be  made  at  the  time  the 
summons  is  returned,  or  before  the  answer^  upon  the  ap- 
plication of  the  infant,  if  he  be  of  the  age  of  fourteen  years, 
and  apply  at  or  before  the  summons  is  returned.  If  he 
be  unaer  the  age  of  fourteen,  or  be  insane  or  incompetent, 
or  neglect  so  to  apply,  then  upon  the  application  ot  a  rel- 
ative or  friend,  or  any  other  party  to  the  action,  or  by  the 
justice,  on  his  own  motion.    [In  effect  March  26th,  1880.] 

G-aardians— compare  sees.  372, 373,  and  notes. 

§  844.  The  summons  must  be  directed  to  the  defend- 
ant, and  signed  by  the  justice,  and  must  contain:' 

1.  The  title  of  the  court,  name  of  the  county  and  city 
or  township  in  which  the  action  is  commenced,  and  the 
names  of  the  parties  thereto; 

2.  A  sufi&cient  statement  of  the  cause  of  action,  in  gen- 
eral terms,  to  apprise  the  defendant  of  the  nature  of  the 
claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  answer 
before  the  justice,  at  his  office,  as  specihed  in  sec.  84:5  of 
this  Code; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
ant so  appear  and  answer,  the  plaintiff  will  take  judg- 
ment for  tne  sum  claimed  by  him  (stating  it); 

5.  In  other  actions,  a  notice  that  Unless  defendant  so 
appear  and  answer,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded.  If  the  plaintiff  has  appeared 
by  attorney,  the  name  of  the  attorney  must  be  indorsed 
upon  the  summons.    [In  effect  March  26th,  1880.] 

Contents  of  sammons— compare  sec.  407,  and  note. 
Intendments— as  to  interior  courts,  sec.  53n;  33  CaL  322. 

§  845.  The  time  specified  in  the  summons  for  the  ap- 
pearance of  the  defendant  must  be  as  follows : 

1.  If  an  order  of  arrest  be  indorsed  ux>on  the  summons, 
forthwith ; 

2.  In  all  other  cases,  the  summons  must  contain  a  direc- 
tion that  the  defendant  must  appear  and  answer  the 
complaint  within  live  days,  if  the  summons  be  served  in 
the  city  and  county,  township,  or  city,  in  which  the  action 
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is  'brought ;  within  ten  day8»  if  served  out  of  the  township 
or  city,  but  in  the  county  in  which  the  action  is  brought, 
and  within  twenty  days,  if  served  elsewhere.  [Ld.  effect 
2dLarch  26th,  1880.] 

7ime  for  appearance— crenerally, sec. 407;  snbd. 3, note: Injustices' 
Courts,  8  CaL  339;  23  Cal.  85;  34  Cal.  646. 

S  846.  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  the  justice, 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons  in  the  same  form  as  the  original,  except  that 
he  may  fix  the  time  for  the  appearance  of  the  defendant 
at  a  period  not  to  exceed  ninety  days  from  its  date. 

Alias  8iimmons~generally,  compare,  sec.  408. 

§  847.  The  justice  may,  within  a  year  from  the  date 
of  the  filing  of  the  complaint,  issue  as  many  alias  sum- 
mons as  may  be  demanaed  by  the  plaintiff. 

Alias  summons— «ee  sec.  403. 

§  848.  The  summons  cannot  be  served  out  of  the  county 
of  the  jastice  before  whom  the  action  is  brought,  except 
i^hen  the  action  is  brought,  upon  a  joint  contract  or  obli- 
gation of  two  or  more  persons,  who  reside  in  different 
counties,  and  the  summons  has  been  served  upon  the  de- 
fendant, resident  of  the  county,  in  which  case  the  .sum- 
mons may  be  served  upon  the  other  defendant  out  of  the 
county;  and  except,  also,  when  an  action  is  brought 
against  a  party  who  has  contracted  to  perform  an  obl^a- 
tion  at  a  particular  place,  and  resides  in  a  different 
county,  in  which  case  summons  may  be  served  in  the 
county  where  he  resides;  and  except,  also,  where  an 
action  is  brought  for  injury  to  person  or  i>roperty,  and 
the  defendant  resides  in  a  different  county,  in  which  case 
summons  may  be  served  in  the  county  where  the  defend- 
ant resides.    [Approved  April  3rd,  1876.] 

mooess  of  Justices'  Oonrts— extent  of,  sees.  M,  106:  constitatian- 
allty  of  provisions,  14  Gal.  158. 

§  849.  The  summons  may  be  served  by  a  sheriff  or  con- 
stable of  any  of  the  counties  of  this  State :  provided^  that 
-when  a  summons,  issued  by  a  justice  of  the  peace,  is  to 
be  served  out  of  the  county  in  which  it  was  issued,  the 
summons  shall  have  attached  to  it  a  certificate  under  seal 
hy  the  county  clerk  of  suj^fi  county,  to  the  effect  that  the 
person  issuing  the  sanje/was  an  acting  justice  of  the  peaco 
at  the  date  of  the  summons;  or  the  summons  ma^^  be 
served  by  any  male  resident,  over  the  age  of  twenty-one 
years,  not  a  party  to  the  suit,  within  the  county  where  the 
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action  is  brought,  and  must  be  served  and  returned  as 
provided  in  Title  V,  Part  n,  of  this  Code,  (sees.  405-^116)  or 
it  may  be  served  by  publication,  and  sees.  413  and  412,  so ' 
far  as  they  relate  to  tne  publication  of  summons,  are  made  { 
applicable  to  Justices'  Courts;  the  word  "justice"  being 
substituted  for  the  word  **  judge,'*  whenever  the  latter 
word  occurs. .  [In  effect  May  27th,  1874.] 

Service  of  enmmons— generally :  Sktriff  and  cfepv/iet— f  or  Jiistf oes* 
Courts  in  cities  and  countieSf  sec.  87:  OouaUable-^ieb  Political  Code, 
sees.  4814, 4315;  4  CaL  188. 

§  850.  When  all  the  parties  served  with  process  shall 
have  appeared,  or  some  of  them  have  appeared,  and  the 
remaining  defendants  have  made  default,  the  justice  most 
fix  a  day  tor  the  trial  of  said  cause,  and  notify  the j>laint- 
iff  and  the  defendants  who  have  appeared,  thereof.  The 
parties  are  entitled  to  one  hour  in  which  to  appear  after ' 
the  time  fixed  in  the  said  notice,  but  are  not  bound  to  re- 
main longer  than  that  time,  unless  both  parties  have 
appeared,  and  the  justice,  being  present,  is  engaged  in  the 
trial  of  another  cause.    [Approved  April  3rd,  1876.] 

Time  of  trial-eec.  873  et  seq. 
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GHAPTEB  ra. 
pXtBADnros  nr  justiobb'  coxtrts. 

ifldl.  Porm  of  plMdlnffB. 
852.  Pleadings  in  JuBtlces'  Courts. 
8SS.  Complftmt  defined. 
8iM.  When  demurrer  to  compUlut  may  be  pot  In. 

QKjt     Aiismrfli* 

flSaJ  If  the  defendant  omits  to  set  up  coonterHslalm. 

867.  When  plaintiff  may  demur  to  aoAwer. 

858.  Proceedings  on  demurrer. 
j<S9.  Amendment  of  pieadlngs. 
S  86(K  Answer  or  demurrer  to  amended  pleadings. 

?851.  Pleadings  in  Justices'  Courts— 
.  Are  not  required  to  be  in  any  particular  form,  but 
xnust  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
title: 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

SUBDiviBioir  3.  Verified  answer— sec.  112,  subd.  2,  sec.  838. 

laiberal  oonstmction  of  pleadings— in  Justices'  Courts,  4  CaL  130;  6 
CaL  63;  13  Cal.  698;  16  Gal.  372;  20  CaL  282. 

§  852.  The  pleadings  are—  * 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 
Xiist  of  pleadings— generally,  sec.  422. 

§  853.  The  complaint  in  Justices'  Courts  is  a  concise 
statement,  in  writing,  of  the  facts  constituting  the  plaint- 
iffs cause  of  action;  or  a  coi>y  of  the  account,  note,  bill, 
bond,  or  instrument  ui)on  which  the  action  is  based. 

Oomplalnt— generally,  sec  426,  and  notes. 

§  854.  The  defendant  may,  at  any  time  before  answer- 
ing, demur  to  the  complaint. 
Demurrer— generally,  sec.  430,  and  notes. 

§  855.  The  answer  may  contain  a  denial  of  anv  or  all 
of  the  material  facts  stated  in  the  complaint,  which  the 
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defendant  believes  to  be  untrue,  and  also  a  statement,  iotj 

a  plain  and  direct  manner,  of  any  other  facts  constitutini, 

a  gef ense  or  counter-claim,  upon  which  an  action  mig^tl 

be  brounhr  by  the  defendant  against  the  plaintiff  in  a 

Justices  Court. 

Answer-in  Justices'  Ck>iirt9, 17  GaL  80:  20  Gal.  48;  23  CaL  16:  90  CaL 
645 :  objection  to  tarisdlctioa  by,  6  CaL  447 :  as  waiver,  8  CaL  99:  gen- 
erally, sec.  437  uid  notes. 

Oonnter-olaim— above  $300,  beyond  jurisdiction,  23  GaL  O.  ■ 

§  856.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  last  section,  neither  he  nor 
his  assignee  can  afterward  maintain  an  action  against  the 
plaintiff  therefor. 

Oonnter-claim  waived— generally,  sec.  439,  uid  note. 

§  857.  When  the  answer  contains  new  matter  in  avoid- 
ance, or  constituting  a  defense  or  a  counter-claim,  the 
plaintiff  may,  at  any  time  before  the  trial,  demur  to  the 
same  for  insufficiency,  stating  therein  the  grounds  of  such 
demurrer. 

Demnrrer  to  answer— generally,  sec.  44S. 

§  858.  The  proceedings  on  demurrer  are  as  follows : 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  such  time,  not  exceeding  two  days, 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de- 
fendant may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de- 
fendant may  amend  his  answer  within  such  time,  not  ex- 
ceeding two  days,  as  the  court  ma^  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  if  no  demurrer  hadl)een  interposed. 

Proceedings  on  demnirer— compare  sees.  472, 636. 

§  859.  Either  party  may,  at  anytime  before  the  conclu- 
sion of  the  trial,  amend  any  pleading,  but  if  the  amend- 
ment is  made  after  the  issue,  and  it  appears  to  the  sat- 
isfaction of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjournment  must  be  granted.  *  The  court 
may  also,  in  its  discretion,  when  an  adjournment  will  by 
the  amendment  be  rendered  necessary,  require,  as  a  con- 
dition to  the  allowance  of  such  amendment,  made  after 
issue  joined,  the  payment  of  costs  to  the  adverse  party, 
to  be  fixed  by  the  court,  not  exceeding  twenty  dollars. 
The  court  may  also,  on  such  terms  as  may  be  just,  and 
on  payment  of  costs,  relieve  a  party  from  a  judgment  by 
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def  skiilt  taken  against  him  by  his  mistake,  inadvertence, 
surpxise,  or  excusable  neglect,  but  the  application  for  such 
relief  must  be  made  within  ten  days  after  the  entry  of  the 
jtxdgpxient  and  upon  an  affidavit  showing  good  cause  there- 
for- 

Ajatiendxn«nt— liberal,  of  Justices'  Court  pleadings,  10  Cal.  342;  11 
Cal.  280:  generally,  sec.  47%  and  notes:  aojoumment  for,  sec.  974, 
Butki.  2. 

g  860.  When  a  pleading  is  amended,  the  adverse  party 
may  answer  or  demur  to  it  within  such  time,  not  exceed- 
ing; two  days,  as  the  court  may  allow. 

Time  to  plead— compare  sec.  432. 


i 
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GHAFTEB  IV. 

PROVISIONAL  REMEDIBB  IN  JUSTICBB' 

COX7RT8. 

ABT.    I.    ABBX8T  Ain>  BaXL. 

m.'  Claim  avd  Dxlivxst  ov  Pbbsoval  Pbopbxtt. 

ABTICLE  L 
Absbst  Ajn>  Bail. 

5861.  Order  of  arrest  and  arrest  of  defendant. 
862.  Affidavit  and  undertaking  for  order  of  arrest. 
863.  A  defendant  arrested  most  be  taken  before  the  Justice  Imine- 
dlately. 
S  864.  The  officer  most  give  notice  to  the  plaintiff  of  arrest. 
S  865.  The  officer  must  detain  the  defendant. 

§  861.  An  order  to  arrest  the  defendant  may  be  in- 
dorsed on  a  summons  issued  by  the  justice,  ana  the  de- 
fendant may  be  arrested  thereon  by  the  sheriff  or  consta- 
ble, at  the  time  of  serving  the  summons,  and  brought 
before  the  justice,  and  there  detained  until  duly  dis- 
charged, in  the  following  cases: 

1.  In'  an  action  for  the  recovery  of  money  or  damages, 
on  a  cause  of  action  arising  upon  contract,  express  or  mi- 
plied,  when  the  defendant  is  about  to  depart  from  the 
State,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a  fiduciary 
capacitv; 

3.  "When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought ; 

4.  When  the  defendant  has  removed,  concealed,  or  dis- 

Sosed  of  his  property,  or  is  about  to  do  so,  with  intent  to 
ef  raud  his  creditors. 
But  no  female  can  be  arrested  in  any  action. 

Arrest  and  bail—generally,  sec.  478  et  teq. 

Frooess  of  Instices'  Oonrts— extent  of,  see  sec.  848ii. 

§  862.  Before  an  order  for  an  arrest  can  be  made,  the 
party  applying  must  prove  to  the  satisfaction  of  the  jus- 
tice, by  tne  affidavit  of  himself  or  some  other  person,  tiie 
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facts  upon  which  the  application  is  founded.  The  plaint- 
iff must  also  execute  and  deliver  to  the  justice  a  written 
undertaking  in  the  sum  of  three  hundred  dollars,  with 
Bufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay 
all  costs  that  may  he  adjudged  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  tbe  same  be  wrongful,  or  without  sufficient  cause,  not 
exceeding  the  sum  speciHed  in  the  undertaking.  [In  effect 
July  1st,  1874.3 
Affidavit  and  nndnrtaking  for  axreit— compare  sees.  481, 482. 

§  863.  The  defendant,  immediately  upon  being  ar- 
rested, must  be  taken  to  the  office  of  the  justice  who 
made  the  order,  and  if  he  is  absent  or  unable  to  try  the 
action,  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant, that  he  is  a  material  witness  in  the  action,  the  officer 
most  immediately  take  the  defendant  before  another  jus- 
tice of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  justice  of  an  adjoining  township,  who 
must  take  jurisdiction  of  the  action,  and  proceed  thereon, 
as  if  the  summons  had  been  issued  and  the  order  of  ar- 
rest made  by  him. 

§  864.  The'officer  making  the  arrest  must  immediately 
give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
ajgent,  and  indorse  on  the  sunmions,  and  subscribe  a  cer- 
tificate, stating  the  time  of  serving  the  same,  the  time  of 
the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

f865.  The  officer  making  the  arrest  must  keep  the 
endant  in  custody  until  he  is  discharged  by  order  of 
the  justice. 

ABTICLE  n. 
ATTA0HHX9T. 

I  866.  Writ  of  ftfctac&ment  sbaU  Issue  upon  affldavlt. 
i  867.  Undertaking  on  attachment  must  be  required. 
S  868.  Writ  of  attachment,  substance  of.   Officer  may  take  an  under- 
taking instead  of  levying.  « 
$  869.  Certain  proYlslons  apply  to  aQ  attacbments  in  Justices'  <:k>urts. 

§  866.  A  writ  to  attach  the  property  of  the  defendant 
must  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
ing summons  and  bef (»re  answer,  on  receiving  an  affidavit 
by  or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as 
are  required  to  be  shown  by  the  affidavit  specified  in  sec- 
tion five  hundred  and  thirty-eight  of  this  Code. 
Attachment— generally,  sec.  537  et  seq. 
After  iasoing  snmxnons— 23  CaL  89. 
CoDB  Crv.  Pboc.— SI'. 
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§  867.  Before  issuing  the  writ,  the  justice  must  require 
a  written  undertaking  on  the  part  oi  the  plaintiff,  with 
two  or  more  sufficient  sureties,  in  a  sum  not  less  than  fifty, 
nor  more  than  three  hundred  dollars,  to  the  effect  that  if 
the  defendant  recover  judgment,  the  plaintiff  will  pav  all 
costs  that  may  he  awarded  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking. 
Undertaldng  on  attachment— generally,  sec.  539  and  notes. 

• 

§  868.  The  writ  may  be  directed  to  the  sheriff  or  any 
constable  of  the  county,  or  the  sheriff  of  any  other  county, 
and  must  require  him  to  attach  and  safely  keep  all  the 
property  of  the  defendant  within  his  county,  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficientto 
satisfy  the  plaintiff's  demand,  the  amount  of  which  must 
be  stated  in  conformity  with  the  complaint,  unless  the 
defendant  give  him  security,  by  the  undertaking  of  two 
sufficient  sureties,  in  an  amount  sufficient  to  satisfy  such 
demand,  besides  costs;  in  which  case,  to  take  such  under- 
taking. 

Contents  of  writ— compare  sec.  540. 

§  869.  The  sections  of  this  Code  f  ronl  section  five 
hundred  and  forty-one  to  section  five  hundred  and  fifty- 
nine,  both  inclusive,  are  applicable  to  attachments  issued 
in  Justices'  Courts,  the  word  "constable"  being  8ubst> 
tuted  for  the  word  **  sheriff,"  whenever  the  writ  is  directed 
to  a  constable,  and  the  word  *'  justice"  being  substituted 
for  the  word  "judge." 

ABTIGLE  in. 

GLADC  AITD  DXLIVXBT  OFJPEBSOB'AI.  Pbopxbtt. 

S  870.  How  claim  and  deliTery  enforced. 

§  870.  In  an  action  to  recover  possession  of  personal 
property,  the  plaintiff  may,  at  the  time  of  issuing  sum- 
mons, or  at  any  time  thereafter  before  answer,  clami  the 
delivery  of  such  propertv  to  him;  and  the  sections  of  this 
Code,  from  section  five  hundred  and  ten  to  section  five 
hundred  and  twenty-one,  both  inclusive,  are  applicable 
to  such  claim  when  made  in  Justices'  Courts,  the  powers 
therein  given  and  duties  imposed  on  sheriffs  being  ex- 
tended to  constables,  and  the  word  "  justice  "  substituted 
for  "  judge." 

Claim  and  delivery— generally,  sec.  809  et  geq. 
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CHAPTBE  V. 

JUDGMBNT    B7    DEFAXtLT    IN    JXmTICBS' 

COURTS. 

§  871.  Judgment  when  defendant  fails  to  appear.  - 
$  872.  Jndgment  against  defendant  on  demurrer* 

• 

§  871.  If  tb6  defendant  fail  to  appear,  and  to  answer 
or  demur  within  the  time  specified  in  the  summons,  then, 
upon  proof  of  service  of  summons,  the  following  proceed- 
ings must  be  had : 

1.  If  the  aotion  is  based  upon  a  contract,  and  is  for  the 
recovery  of  tnoney,  or  damages  only,  the  court  must  ren- 
der judgment  in  favor  of  plamtiff  for  the  sum  specified  in 
the  summohs; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his 
favor  for  6uch  sum  (not  exceeding  the  amount  stated  in 
the  sumnlons)  as  appears  by  such  evidence  to  be  just.  [In 
effect  April  16th,  1880.] 

Default  judgment— generally,  sec.  585. 

§  87^.  In  the  following  cases  the  same  proceedings 
must  b6  had,  and  judgment  must  be  rendered  in  like  man- 
ner, as  if  the  defendant  had  failed  to  appear  and  answer 
or  demar: 

1.  Ii  the  complaint  has  been  amended,  and  the  defend- 
ant f  £lils  to  answer  it  as  am^ended,  within  the  time  allowed 
by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once ; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the 
defendant  fails  to  amend  the  answer  within  the  time  al- 
loWed  by  the  court. 

Oompare-HBec.  858  and  notes. 
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CHAPTER  VI. 

TIMB  OF  TRIAL  AND  POSTPOXraHBIITS  IS 

JUSTICBS'  COURTS. 

S  873.  Time  when  trial  must  be  commenced. 
S  874.  When  conrt  may,  of  its  own  motion,  postpone  trltf . 
S  875.  Postponement  by  consent. 
S  876.  Postponement  upon  application  of  a  party. 
S  877.  No  continuance  for  more  tlian  ten  days  to  be  granted,  nnless 
upon  filing  of  undertatdng. 

§  873.  Unless  postponed  as  provided  in  this  chapter,  or 
unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the 
time  specified  in  the  notice  mentioned  in  section  860,  and 
the  trial  must  be  continued  without  adjournment  for  more 
than  twenty-four  hours  at  any  one  time,  until  all  the 
issues  therein  are  disposed  of.    [Approved  April  3rd,  1876.] 

§  874.  The  court  may,  of  its  own  motion,  postpone  the 
trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by 
law  or  by  an  order  of  the  court  for  the  trial,  the  court  is 
engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  hj  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  nec- 
essary ; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  is- 
sues of  fact,  and  a  jury  has  been  demanded. 

SuBDiYisioN  2.  Amendment  of  pleadings,  eto.-Hsee  sees.  858, 859. 

§  875.  The  court  may,  by  consent  of  the  parties,  given 
in  writing  or  in  open  court,  postpone  the  trial  to  a  time 
agreed  upon  by  the  parties.  ^ 

§  876.  The  trial  may  be  postponed  upon  the  applica- 
tion of  either  party,  for  a  period  not  exceeding  four 
months : 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  ne  cannot,  for  want  of  mate- 
rial testimony,  which  he  expects  to  procure,  safely  pro- 
ceed to  trial,  and  must  show  in  what  respect  the  testimony 
expected  is  tnaterial,  and  that  he  has  used  due  diligence 
to  procure  it,  and  has  been  unable  to  do  so; 
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2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody; 
but  the  action  may  proceed  notwithstanding,  and  the  de< 
fendant  is  subject  to  arrest  on  execution,  in  the  same 
manner  as  if  he  had  not  been  discharged ; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by,  and  in  a  sum  to  be  fixed  by,  the  jdstice,  to  the 
effect  that  he  will  render  himself  amenable  to  the  process 
of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein; 
or  that  the  sureties  will  pay  to  the  plaintiff  the  amount  of 
any  ^'udgment  which  he  may  recover  in  the  action,  not  ex- 
ceeding the  amount  specified  in  the  undertaking.  On  fil- 
ing the  undertaking  specified  in  this  subdivision,  the  jus- 
tice must  order  the  defendant  to  be  discharged  from  cus- 
tody; 

4.  The  party  making  the  application  must,  if  required 
b^  the  adverse  party,  consent  that  the  testimony  of  any 
witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  justice,  and  that 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witness  was  produced. 

But  the  court  may  require  the  party  making  the  appli- 
cation to  state,  upon  affidavit,  the  evidence  which  he  ex- 
pects to  obtain;  and  if  the  adverse  party  thereupon  admit 
that  such  evidence  would  be  given,  and  that  it  be  consid- 
ered as  actu£dly  given  on  the  trial,  or  offered  and  over- 
ruled as  improper,  the  trial  must  not  be  postponed. 

Postponement— generally,  sec.  595,  and  notes :  costs  of,  sec.  1039. 

Undertaking,  snreties,  etc— sees.  941n,  1057. 

STJBDivlsiOirs  2  ana  3.  Arrest  and  bail— sec.  478  #  seq. 

§  877.  No  adjournment  must,  unless  by  consent,  be 
granted  for  a  period  longer  than  ten  days,  upon  the  appli- 
cation of  either  party,  except  upon  condition  that  such 
party  file  an  undertaking,  in  an  amount  fixed  by  the  jus- 
tice, with  two  sureties,  to  be  approved  by  the  justice,  to 
the  effect  that  they  will  pay  to  the  opposite  party  the 
amount  of  any  judgment  which  may  be  recovered  against 
the  party  applying,  not  exceeding  the  sum  specified  in  the 
undertaking. 

Undertakings— see  sec.  876n. 
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CHAPTER  Vn. 
TRIALS  IN  JUSTICES'  COURTa 

878.  Issue  defined,  and  the  different  kinds. 

879.  Issue  of  law,  now  raised. 

880.  Issue  of  fact,  bow  raised, 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  tried. 

883.  Jury,  how  waived. 

884.  Either  party  failing  to  appear,  trial  may  proceed  at  request  of 
other  party. 

!886.  Challenges  to  Jurors. 
886.  Manner  of  pleading  a  written  Instrument. 
887.  If  a  copy  of  an  instrument  be  filed,  the  signatures  will  be 
deemed  admitted,  unless  denied  under  oath. 

§  878.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  oy  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds : 

1.  Of  law;  and, 

2.  Of  fact. 
Same  as  sec.  S88. 

§  879.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 
Same  as  sec.  589. 

§  880.  An  issue  of  fact  arises — 

1.  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  U^on  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Same  as  sec.  fi9|. 

§  881.  An  issue  of  law  must  be  tried  by  the  court. 
Oompare— sec.  591. 

^  882.  An  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  is  waived,  in  which  case  it  must  be  tried  by  the 
court. 

Oompare— sec.  582. 

§  883.  A  jury  may  be  waived — 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before 
the  commencement  of  the  trial  of  an  issue  of  fact; 


• 
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3.  By  the  failure  of  either  party  to  appear  at  the  time 
fixed  tor  the  trial  of  an  issue  of  fact. 
"WaiTer  of  jiiry-Ksompttre  sec.  631,  and  notes. 

§  884.  If  either  party  fails  to  appear  at  the  time  fixed 
for  trial,  the  trial  may  proceed  at  the  request  of  the  ad- 
verse party. 

Compare— sec.  594. 

§  885.  The  challengres  are  either  peremptory  or  for 
cause.  Each  party  is  entitled  to  three  peremptory  chal- 
leng^es.  Either  party  may  challenge  for  cause  on  any 
grounds  set  forth  in  section  six  hundred  and  two.  Chal- 
leng^es  for  cause  must  be  tried  by  the  justice. 

Challenges— compare  sees.  601, 602. 

§  886.  When  the  cause  of  action  or  counter-claim  arises 
upon  an  account  or  instrument  for  the  payment  of  money 
only,  the  court,  at  any  time  before  the  trial,  may,  by  an 
order  under  his  hand,  require  the  original  to  be  exhibited 
to  the  inspection  of,  and  a  copy  to  be  furnished  to,  the  ad- 
verse party,  at  such  time  as  may  be  fixed  in  the  order;  or, 
if  such  order  is  not  obeyed,  the  account  or  instrument 
cannot  be  given  in  evidence. 

Order  for  inspection— sec.  1000. 

§  887.  If  the  plaintiff  annex  to  his  complaint,  or  file 
with  the  justice  at  the  time  of  issuing  the  summons,  the 
original  or  a  copy  of  the  promissory  note,  bill  of  exchange, 
or  other  written  obligation  for  the  payment  of  money, 
upon  which  the  action  is  brought,  the  defendant  is  deemed 
to  admit  the  genuineness  of  the  signatures  of  the  makers, 
indorsers,  or  assignors  thereof,  unless  he  specifically  de- 
nies the  same  in  nis  answer,  and  verify  the  answer  by  his 
oath. 

Compare— sees.  447, 853. 

Signature  of  bonds— by  printed /oo  «mt7e^48  Cid.  sSn. 
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CHAPTER   Vni. 

JXTDGMENTS  (OTHER  THAN  B7  DEFAULT) 
IN  JUSTICES'  COX7RTS. 

S  889.  Judgment  by  oonfessi<Mi. 

S  890.  Judgment  of  dismissal  entered  In  certain  eases  witbovt  pr^- 

dice. 
S  891.  Judgment  upon  verdict. 
S  892.  Judgment  after  trial  by  the  court. 
I  893.  Judgment  when  the  defendant  is  subject  to  anrest. 
§  894.  If  the  sum  found  due  exceeds  the  jurisdiction  of  the  justice, 

the  excess  may  be  remitted. 
695.  Offer  to  compromise  l)ef  ore  trial. 

896.  Costs  may  be  Included  in  the  judgment. 

897.  Abstract  of  judgment. 

898.  Abstract  may  be  filed  and  docketed  In  county  dexk's  olBce. 

899.  Effect  of  docketing. 

900.  Judgment  not  a  lien  unless  abstract  is  recorded  in  the  recorder's 
office.. 

§  889.  Judgments  upon  confession  may  be  entered  up 
in  any  Justices'  Court  specified  in  the  confession. 

Ooafession  of  judgment— 8  CaL76;  sec.  1135:  and  generally,  sees. 
1132-1135:  jurisdiction,  sec.  112,  subd.  6. 

§  890.  Judgment  that  the  action  be  dismissed,  without 
prejudice  to  a  new  action,  may  be  entered  with  costs,  in 
the  following  cases: 

1.  When  the  plaintiff  voluntarily  dismisses  the  action 
before  it  is  finally  submitted ; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  the  action  has  been 
postponed,  or  within  one  hour  thereafter; 

3.  when,  after  a  demurrer  to  the'  complaint  has  been 
sustained,  the  plaintiff  fails  to  amend  it  within  the  time 
allowed  by  the  court ; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,. or  city;  but  if  the  objection  is  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  it  not  taken  at 
the  trial,  it  is  waived. 

Dismissal,  etc.— compare  sec.  561,  and  notes :  effect  of,  29  CaL  312. 

SuBDr^sioir  4.  Action  brought,  where--sec.  832.  Appears  bjr  the 
eridence— 18  Gal.  128.  Waiver  of  obj  ection— 15  Gal.  296 ;  and  compare 
sec.  484  and  note. 
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§  891.  When  a  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  jostice,  at  onoe,  in  conformitiy 
-with  the  verdict. 

Entry  of  indgment— Lynch  v.  Kelly,  41  GaL  432:  genorally,  sec.  e<K, 
and  note.   Jndginent— generally,  note  to  sec.  664. 

§  892.  When  the  trial  is  by  the  court,  judgment  must 
be  entered  at  the  close  of  the  trial. 
See  sec.  89ln. 

§  893.  The  judgment  in  Justices*  Courts  must  be  en- 
tered substantially  in  the  form  required  by  section  six 
hundred  and  sixty-seven  of  this  Code.  When  the  judg- 
ment is  rendered  in  a  case  where  the  defendant  is  subject 
to  arrest  and  imprisonment  thereon,  the  fact  that  the  de- 
fendant is  so  subject,  must  be  stated  in  the  judgment. 
[In  effect  July  1st,  1874.J 

Xizecntion  against  the  person,  extent  of  prooess— sec.  848». 

§  894.  When  the  amount  found  due  to  either  party  ex- 
ceeds the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judg- 
ment may  be  rendered  for  the  residue. 

Ijimit— three  hundred  dollars,  sec.  112. 

§  895.  If  the  defendant,  at  any  time  before  the  trial, 
offer,  in  writing,  to  allow  judgment  to  be  taken  against 
him  for  a  specified  sum,  the  plaintiff  may  immediately 
have  judgment  therefor,  with  the  costs  then  accrued;  but 
if  he  do  not  accept  such  offer  before  the  trial,  and  fail  to 
recover  in  the  action  a  sum  in  excess  of  the  offer,  he  can- 
not recover  costs,  but  costs  must  be  adjudged  against 
him,  and,  if  he  recover,  be  deducted  from  his  recovery. 
The  offer  and  failure  to  accept  it  cannot  be  given  in  evi- 
dence nor  affect  the  recovery,  otherwise  than  as  to  costs. 
[Approved  March  2nd,  1878.] 

Offer  to  compromise— compare,  sec.  997. 

§  896.  The  justice  must  tax  and  include  in  the  judg- 
ment the  costs  allowed  by  law  to  the  prevailing  party. 
OostB—sec.  924:  percentage  in  San  Francisco,  see  Stats.  1866,  p.  66. 

§  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  a  a  abstract  of 
the  judgment  in  substantially  the  following  form  (filling 
blanks  according  to  the  facts) : 

State  of  California, county,  (or  city  and  county). 

,  plaintiff,  v. ,  defendant.  In  Justices'  Court,  be- 
fore   ,  justice  of  the  peace, township  (or  city,  or 

city  and  county), ,  18—  [inserting  date  of  abstract]. 
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Jadgment  entered  for  plaintiff,  (or  defendant)  for$ , 

on  the day  of .    I  certify  that  the  foregoing  is  a 

correct  abstract  of  a  judgment  rendered  in  saiaactir  .<-«m 

my  court— or  (as  the  case  may  be)  in  the  court  of , 

justice  of  the  peace,  as  appears  by  his  docket  now  in  my 

possession,  as  nis  successor  in  office. ,  Justice  of 

the  Peace.    [In  effect  March  26th,  1880.] 

Abstract— 52  Cal.  399:  transcript,  formerly,  27  Cal.  871 :  in  cities  and 
counties,  sec.  92. 

§  898.  The  abstract  may  be  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  -judgment  was 
rendered,  and  the  judgment  docketed  in  the  judgment 
docket  of  the  Superior  Court  thereof.  The  time  of  the 
receipt  of  the  abstract  by  the  clerk  must  be  noted  by 
him  thereon,  and  entered  in  the  docket.  [In  effect  March 
26th,  1880.] 

Docketing— generskUy,  sec.  671. 

Recalling^9  Cal.  269. 

§  899.  From  the  time  of  docketing  in  the  county 
clerk's  office,  execution  may  be  issued  thereon  by  the 
county  clerk  to  the  sheriff  of  any  county  in  the  State, 
other  than  tl\e  county  in  which  the  judgment  was  ren- 
dered, in  the  same  manner  and  with  like  effect  as.  if  issued 
on  a  judgment  of  the  Superior  Court.  [In  effect  March 
26th,  1880.] 

Ezecntion— generally,  sec.  681  e<  $eq.  j 

§  900.  A  judgment  rendered  in  a  Justice's  Gour 
creates  no  lien  upon  any  lands  of  the  defendant,  nnlesh. 
such  an  abstract  is  filed  in  the  office  of  the  recorder  of  the 
county  in  which  the  lands  are  situated.  When  so  filed? 
and  from  the  time  of  filing,  the  judgment  becomes  a  liet 
upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  such  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward,  and  before  the  lien 
expires,  acquire.  The  lien  continues  for  two  years,  un- 
less the  judgment  be  previously  satisfied.  [In  effect 
April  16th,  1880.] 

No  lien— unless  abstract  filed  and  recorded,  52  cai.  399. 

Recording-Hsec.  674;  19  Cal.  145. 

Iden,  extent  and  duration  of— compare,  sec.  674. 
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CHAPTER  IX. 

EXECUTIONS  FROM  JUSTICES'  COURTS. 

901.  Execntlon  may  issue  at  any  time  witMn  flve  yean. 

902.  Ezecation,  contents  of . 

903.  Renewal  of  execution. 

904.  Duty  of  offtcer  receiving  execution. 
900.  Froceedlngs  supplementary  to  execution. 

§  901.  Execution  for  the  enforcement  of  a  judgment 

of  a  Justice's  Court  may  be  issued  by  the  justice  who 

[     entered  the  judgment,  or  his  successor'  in  office,  on  the 

\     application  of  the  party  entitled  thereto,  at  any  time 

.     witiiin  five  years  from  the  entry  of  judgment. 

Wilfain  five  years— 8  Cal.  512;  26  Cal.  156:  generally,  sec.  685:  action 
on  Judgment  after,  16  Cal.  372. 

Staying  proceedings— on  void  judgment,  49  CaL  266. 

Execution— sec.  684n:  generally,  sec.  681  e^  ^eg^. 

t  §  902.  The  execution  must  be  directed  to  the  sheriff  or 
[  kto  a  constable  of  the  county,  and  must  be  subscribed  by 
\  the  justice  and  bear  date  the  day  of  its  delivery  to  the 
I  officer.  It  must  intelligibly  refer  to  the  judgment,  by 
f  itating  the  names  of  the  parties,  and  the  name  of  the 
i.  justice  before  whom,  and  oi  the  county  and  the  township 
;  ^r  city  where,  and  the  time  when,  it  was  rendered ;  the 
n.  amount  of  judgment,  if  it  be  for  money;  and,  if  less  than 
I  the  whol^  is  due,  the  true  amount  due  thereon.  It  must 
^  contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable,  as  are  required  by  the  provisions  of  title  nine, 
part  two,  of  this  Code,  in  an  execution  to  the  sheriff. 
Oompare— «ec.  681  et  seq. 
Region  of  prooes0-«ee  sec.  848n;  17  CaL  294. 

§  903.  An  execution  may,  at  the  request  of  the  judg- 
ment creditor,  be  renewed  before  the  expiration  of  the 
time  fixed  for  its  return,  by  the  word  **  renewed  *'  written 
thereon,  with  the  date  thereof,  and  subscribed  by  the  jus- 
tice. Such  renewal  has  the  effect  of  an  original  issue, 
and  may  be  repeated  as  often  as  necessary.  If  an  execu- 
tion is  returned  unsatisfied,  another  may  be  afterward 
issued. 

904.  The  sheriff  or  constable  to  whom  the  execution 
irected  must  execute  the  same  in  the  same  manner  as 
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the  sheriff  is  reqnired  by  the  provisiona  of  title  nine,  part 
two,  of  this  Code,  to  proceed  upon  executions  directed  to 
him;  and  the  constable,  when  tne  execution  is  directed  to 
him,  is  vested  for  that  purpose  with  all  the  powers  of  the 
sheziff. 
Execnte  the  writ— compare,  sec.  691  et  seq.:  and  genenDj,  see  sec 

§  905.  The  sections  of  this  Code,  from  seven  hundred 
and  fourteen  to  seven  hundred  and  twenty-one,  both  in- 
clusive, are  applicable  to  Justices'  Courts,  uie  word  "con- 
stable" being  substituted,  to  that  end,  for  the  word 
**  sheriff,"  and  the  word  "justice"  for  the  word  '*  judge." 

noeeadings  atipplameiitavf  to  exaontioii— 47  GaLUl;  sees.  71i-921. 
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CHAPTER  X. 

COXTTEMPT8  IN  JUSTICBS'  COURTS. 

Contempts  a  Insttcemay  tranlsh  for. 

Frooeeamgs  for  contempt. 

Same. 

Punisbments  for  contempts. 

The  conviction  must  be  entered  in  the  docket. 

§  906.  A  justice  may  pimisli  as  for  contempt,  persons 
goilty  of  the  following  acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  to- 
ward the  justice  while  nolding  the  court,  tending  to  in- 
terrupt the  due  course  of  a  tri^  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance  in  the  presence  of  the  justice,  or  in  the  Imme- 
diate vicinity  of  the  court  held  by  him,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  to  answer  as  a  witness ; 

5.  Rescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held 
by  him. 

Oontempts-^enerany,  sec.  1209  et  seq, 

Oonrts  and  jndicial  officers,  powers  of— sec.  128  and  notes,  sees. 
1T7-179. 

§  907.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily;  to  that  end  an  order  must  be  made 
reciting  the  facts,  as  they  occurred,  and  adjudging  that 
the  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 

Compare— sec.  1211. 

§  908.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person 
so  guilty  may  be  arrested  and  brought  before  the  lustice 
immediately,  when  an  opportunity  to  be  heard  in  his  de- 
CoDB  Civ.  Pboo.— ••• 
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fense,  or  excuse,  most  be  given.    The  justice  may,  there- 
upon, discharge  him,  or  may  convict  him  of  the  offense. 
Oompare— Bee.  1211;  sec.  1212  et  seq. 

§  909.  A  justice  may  punish  for  contempts  by  fine  or 
imprisonment,  or  both;  such  fine  not  to  exceed  in  any 
case  one  hundred  dollars,  and  such  imprisonment  one  day. 

One  day's  imprisonment— but  see  sec.  1219;  47  CaL  131. 

§  910.  The  conviction,  specifying  particularly  the  of- 
fense and  the  judgment  thereon,  most  be  entered  by  the 
justice  in  his  docket. 
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CHAPTEE  XI. 
DOCKETS  OF  JTTSTICSS. 

911.  Docket,  what  to  contain. 

912.  Entries  therein  primary  evidence  of  the  facts. 

913.  An  Index  to  the  docket  must  be  kept, 

914.  Dockets  must  be  delivered  by  justice  to  his  snccessor,  or  to 
county  clerk. 

S  915.  Froceedlngs  when  office  becomes  vacant,  and  before  a  succes- 
sor Is  appointed. 

8  911.  Every  iustice  must  keep  a  book,  denominated 
a  "docket,"  in  which  he  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum 
of  money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons,  and  the  time  of  its  return ; 
and  if  an  order  to  arrest  the  defendant  be  made,  or 
a  "writ  of  attachment  be  issued,  a  statement  of  the 
fact; 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 
or  their  non-appearance,  if  default  be  made;  a  minute  ox 
the  pleadings  and  motions;  if  in  writing,  referring  to  them; 
if  not  in  writing,  a  concise  statement  of  the  material 
parts  of  the  pleadings; 

5.  Every  adjournment,  stating  on  whose  application 
and  to  what  time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by^  whom  made,  the  order  for  the  jury,  and 
the  time  appointed  for  the  return  of  the  jury  and  for  the 
trial; 

7.  The  names  of  the  jurors  Vho  appear  and  are  sworn, 
and  the  names  of  all  witnesses  sworn,  and  at  whose  re- 
quest; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  dis- 
agreement and  discharge; 

9.  The  judgment  of  the  court,  specifying  the  costs  in- 
cluded, and  tne  time  when  rendered; 

10.  The  issuing  of  the  execution,  when  issued  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and 
a  statement  of  any  money  paid  to  the  justice,  when  and 
by  whom; 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given, 
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and  of  the  appeal  bond,  If  any  be  filed.    [In  effect  July 
l8t,  1874.] 

Docket  in  cities  and  counties— eec  W. 

Besidence  of  defendant— see  sec.  832ii. 

Entries  in  docket— snbd.  S.  Hetum  </ mmmrom,  10  CsL  9S;  19  CaL 
296,8abd.9:  jadgment,  41  CsL  2SZ. 

§  912.  The  Beveral  particnlan  of  the  last  section  speci- 
fied must  be  entered  under  the  title  of  the  action  to  'vi^ich 
they  relate,  and  (unless  otherwise  in  this  title  provided) 
at  tlie  time  when  they  occur.  Such  entries  in  a  jastioe'a 
docket,  or  a  transcript  thereof,  certified  by  the  justice,  or 
his  successor  in  office,  are  primafacie  evidence  of  the 
facts  so  stated.    [In  effect  March  2&th,  1880.] 

Prima  facie  evidence— sec.  18S3:  justices' docket  as,  »  CsL  49:  ad- 
missibility of  parol  evidence,  M  CaL  321. 

§  913.  A  justice  must  keep  an  alphabetical  index  to  his 
docket,  in  which  must  be  entered  the  names  of  the  parties 
to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  enterea  in  the  index, 
in  the  alphabetical  order  of  the  first'  letter  of  the  family 
name. 

§  914.  Every  Justice  of  the  peace,  upon  the  expiratioii 
of  his  term  of  office,  must  deposit  with  his  successor  his 
official  dockets  and  all  papers  filed  in  his  office,  as  well  hia 
own  as  those  of  his  predecessors,  or  any  other  which  may 
be  in  his  custody  to  be  kept  as  public  records. 

§  915.  If  the  office  of  a  justice  become  vacant  by  his 
death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket 
and  papers  in  possession  of  such  justice  must  be  deposited 
in  the  office  of  some  other  justice  in  the  township,  to  be 
by  him  delivered  to  the  successor  of  such  justice.  If 
there  is  no  other  justice  in  the  township,  then  the  docket 
and  papers  of  such  justice  must  be  deposited  in  the  office 
of  the  county  clerk  of  the  county,  to  be  by  him  delivered 
to  the  successor  in  office  of  the  justice. 

§  916.  Any  justice  with  whom  the  docket  of  his  prede- 
cessor or  of  another  justice  is  deposited,  has  and  may  ex- 
ercise over  all  actions  and  proceedings  entered  in  such 
docket,  the  same  jurisdiction  as  if  oriffinally  commenced 
before  nim.  In  case  of  the  creation  oi  a  new  county,  or 
the  change  of  the  boundary  between  two  counties,  any 
justice  into  whose  hands  the  docket  of  a  justice  formerly 
acting  as  such  within  the  same  territory  may  come,  is, 
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^:     for  the  pilrposes  of  this  section,  considered  the  successor 
of  such  former  justice. 

§  917.  The  justice  elected  to  fill  a  vacancy  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before 
yj     the  expiration  of  a  full  term.    When  a  full  term  expires, 
the  same  or  another  person  elected  to  take  office  in  the 
same  township  or  citj,  from  that  time  is  the  successor. 

r  g  918.  When  two  or  more  justices  are  equally  entitled, 

in.'  under  the  last  section,  to  be  deemed  the  successors  in 

SET  office  of  the  justice,  a  judge  of  the  Superior  Court  must, 

iff  W  a  certificate  subscribe  by  him  ana  filed  in  the  office 

i  of  the  county  clerk,  designate  which  justice  is  the  suc- 
cessor of  a  justice  going  out  of  office,  or  whose  office  has 

i.  become  vacant.    [£i  effect  March  26th,  1880.] 
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CHAPTER  Xn. 

GXSNERAL  PROVISIONS   RELATINa  TO 
JtrSTICES'  COURTS. 

S  919.  JiistloefliiiaylBsaesabpoBnaBaadflxalprooeBStoaoypartof  the 

county. 
S  920.  Blanks  must  be  filled  in  aU  papers  issned  by  a  Justice,  exc^t 

subpoenas. 
I  921.  Justices  to  receive  all  moneyv  coDected  and  pay  same  to  twrties. 
S  922.  In  case  of  disability  of  Justice,  another  Jusaoe  may  atciend  on 
,  his  behalf. 

i923.  Justices  may  require  security  for  costs. 
934.  Who  entitled  to  costs. 
925.  What  provisions  of  Code  applicable  to  Justices'  Courts. 

§  919.  Jastlces  of  the  peace  may  issue  subpoenas  in 
any  action  or  proceeding  in  the  courts  held  by  them,  and 
final  process  on  any  judgment  recovered  therein,  to  any 
part  of  the  county. 

Final  process— to  any  part  of  the  county,  sees.  9i,  106. 

§  920.  The  summons,  execution,  and  every  other  pa- 
per made  or  issued  by  a  justice,  except  a  subpcena,  must 
be  issued  without  a  blank  left  to  be  filled  by  another,  oth- 
erwise it  is  void. 

§  921.  Justices  of  the  peace  must  receive  from  the 
sheriff  or  constables  of  their  county,  all  moneys  collected 
on  any  process  or  order  issued  from  their  courts  respect- 
ively, and  must  pay  the  same,  and  all  moneys  paid  to 
them  in  their  officnal  capacity,  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay.  [In  effect 
March  26th,  1880.] 

§  922.  In  case  of  the  sickness  or  other  disability,  or 
necessary  absence  of  a  justice,  on  a  return  of  a  sum- 
mons, or  at  the  time  appointed  for  a  trial,  another  justice 
of  the  same  township  or  city  may,  at  his  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power,  for 
the  tkne  being,  of  the  justice  before  whom  the  summions 
was  returnable.  In  that  case,  the  proper  entry  of  the 
proceedings  before  the  attending  justice,  subscribed  by 
him,  must  be  made  in  the  docket  of  the  justice  before 
whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, the  justice  before  whom  the  summons  was  retam- 
able  may  resume  jurisdiction. 


i 


931  OEMBBAL  PBOVISIOIIS.  §§ 

§  923.  Justices  may,  in  all  cases,  require  a  deposit  of 
money  or  an  undertaking,  as  security  for  costs  oi  court, 
before  issuing  a  summons. 
Inpayment  of  fees— sec.  91.  * 

§  924.  The  pre  vailing  .party  in  Justices'  Courts  is  en- 
titled to  costs  of  the  action,  and  also  of  any  proceedings 
taken  by  lilm  in  aid  of  an  execution,  issued  upon  any 
judgment  recovered  therein.    [In  effect  July  1st,  1874.] 
OoBts— see  sec.  896. 

§  925i  Justices' s  Courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  this  Code 
Tv-hich  are,  in  their  nature,  applicable  to  the  organization, 
povrers,  and  course  of  proceedings  in  Justices  Courts,  or 
which  have  been  made  applicable  by  special  provisions  in 
thi£Ltitle,  are  applicable  to  Justices'  Courts  and  the  pro- 
ceedings therein. 

Fecnliar  and  limited  jurisdiction— sees.  112-114  and  notes. 

^ovisions  applicable— 47  Cal.  131. 

§  926.  In  all  civil  cases  arising  in  Justices'  Courts, 
wherein  an  undertaking  is  required  as  prescribed  in  this 
Code,  the  plaintiff  or  defendant  may  deposit  with  said 
justice  a  sum  of  money  in  United  States  gold  coin  equal 
to  the  amount  required  by  the  said  undertaking,  which 
said  sum  of  money  shall  be  taken  as  security  in  place  of 
said  imdertaking.    [Approved  February  25th,  1878.] 
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TITLE  Xn. 

PROCBflDXNOS  XN  CZVxi.  ACTIOKS  Of  PO- 

UCB  COURTS. 

929.  How  commenced. 

990.  Summons  must  issue  on  filing  oomplAtnt. 

981.  Defendant  may  plead  orally  or  In  writing. 

932.  Trial  by  lary,  when  defendant  Is  entitled  to. 

988.  FroceedihgB  to  be  condneted  as  la  Justices*  CoortB. 

^  929.  Civil  actions  in  Police  Conrts  are  commenced  hj 
iUmg  a  complaint,  settins  forth  the  violation  of  the  ordi- 
nance complained  of,  with  such  particnlara  of  time,  place, 
and  manner  of  violation  as  to  enable  the  defendant  to 
understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance 
may  be  referred  to  by  its  title.  The  complaint  most  be 
vemed  by  the  oath  of  the  paxty  oomplauiing,  or  of  his 
attorney  or  agent. 

§  930.  Immediately  after  filing  the  complaint,  a  sum- 
mons must  be  issued,  directed  to  the  defendant,  and  re- 
turnable either  immediately  or  at  any  time  designated 
therein,  not  exceeding  four  days  from  the  date  of  its 
issuing. 

§  931.  On  the  return  of  the  summons  the  defendant 
may  answer  the  complaint.  The  answer  may  be  oral  or 
in  writing,  and  immediately  thereafter  the  case  must  be 
tried,  unless,  for  good  catise  shown,  an  adjournment  is 
granted. 

f932.  In  all  actions  for  violation  of  an  ordinance, 
ere  the  fine,  forfeiture,  or  penalty  imposed  by  the  or- 
dinance is  less  than  fifty  dollars,  the  trial  must  be  by  the 
court.  In  actions  where  the  fine,  forfeiture,  or  penalty  im- 
posed by  the  ordinance  is  over  fifty  dollars,  the  defendant 
is  entitled  to  a  trial  by  jury. 

§  933.  All  proceedings  in  civil  actions  in  Police  Courts 
must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  Justices' 
Courts.  , 
Police  court  proceedings— no  jurisdiction  where  legality  of  license 
uestloned,  ftl  CaL  499:  civil  proceedings  Injustices'  Courts,  sees.  883- 


♦      TITLE  XTTT. 

Of  Appeals  in  Civil  Actions. 

Chap.     I.  Appeals  in  general. 

II.  Appeals  from  District  Courts. 

HI.  Appeals  from  County  Courts. 

IV.  Appeals  from  Probate  Courts. 

V.  Appeals  to  County  Courts. 

[333] 
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S  936.  A  judgment  or  order  In  &  civil  acMon,  exMpt 

wbenezpTesslymadellnal  by  this  Code,  msy  be  reviewed 
KB  prescribed  in  tbia  title,  and  not  otberwiee. 
Jadgmsau  and  orders— appeal  ttom,  aec.  939  and  nr*— 
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g  937.  An  order  made  out  of  court,  without  notice  to 
tbe  Eidverse  party,  may  be  vacated  or  modlHed  wiUiaDt 
notice,  by  tbe  judge  who  made  it;  or  may  bo  vacated  or 
modified  on  aotlce,  lu  the  manner  in  which  other  motions 
are  made. 

YaoBllne  or  modlfiin;  order— rcade  withoat  aoUce,  t  Ol,  Iti  It 
CaLW;  4eCa].91:  ordengeDeiaUjr.sec.  liKael  »«. 

§  938.  Any  party  aggrieved  may  appeal  In  the  cases 
prescribed  in  tbis  title.  The  party  appealing  Is  known  na 
the  appellant,  and  tbe  adverse  party  as  tbe  respondent. 


742:  st{ir]eveil.SCid.fiUieGal.tiK:l«G>LH}iUlial.l91i  V  (M. 
ta  Ca£hi;  UCiLtX;  XaHAlU;  A<M.SIt;  AcuLJO. 


_. ___-  J „ action  or  special  pro- 

ceedluji  commenced  In  the  court  id  n'Lich  the  same  ia  ren- 
dered, within  one  year  after  the  entry  of  Judgment;  tut 
an  exception  to  the  decision  orverdlDt,  on  the  ground  that 
it  ia  not  supported  by  the  evidence,  cannot  be  reviewed  on 
an  appeal  from  the  judgment,  unless  the  appeal  is  taken 
within  sixty  days  after  the  rendition  of  the  judgment; 

2.  From  a.  iaagmeat  rendered  ou  an  appeal  from  an  in- 
ferior conrt,  within  ninety  days  after  the  entry  of  sncli 
jadttment; 

S.  Fromanoidiir  granting  01  refuslOK  a  new  trial;  from 
aa  order  granting  or  dissorring  an  injunction;  from  on 
order  refuainjjr  to  grant  or  dissolre  an  injunction ;  from  an 
order  dissolTing  or  refusing  to  dissolve  an  attachment; 


a  order  conflrm- 
ine,  ohanging,  moaiiymg  or  settmg  aside  the  report  in 
whole  or  in  part,  of  the  referees  in  actions  for  partition  of 
real  property,  in  the  cases  mentioned  in  the  provisions  In 
section  seven  hundred  and  sixty  three  of  this  Code,  with- 
in sixty  days  after  the  order  or  mterlocutory  judsment  is 
made  and  entered  In  the  minutes  of  the  court  or  ffled  with 
the  clerk,  [In  effect  April  12th,  1880.] 
Appeals— to  SapTBme  Court,  sees.  96>^tiS;  to  Bopenor  Conrt,  soca. 


iLMiHOaLTSillCsLsa 


■p*cUl  pnsMdlni,  In— I  OLHSi  BCiLin:  UQ 
M &I. MI;  » OL lU )  n  OaL  »l  n Cll. :»{  49 6>Lt£ 

WIUb  oiu  T*'I--M  Ol.  nii  t7  Gil.  IB;  1*  ClL  IM;  Dooalusp 
Fiilda,Ko.  <,llt,Fe1>.  nfi.  lew. }  Fk.  C.I.  J,  IB ;  be«liuDhfrof  period, 
KancnuoM;  noCproloiigBd.wlien.  «<:•]■  IT;  ftotHrte  Couit  mi««a^ 
*UU<l*raoiilr,Me.l71».  — .—— 

BmOTof  Jadia*mt-4nar,WC*l.lMi  XcLciuUln >. DoheitT, A^O 
Itli,  UM,  t  rwTC.  L.  J.  m:  Thomu  >.  Audenon,  Hit  Mill,  I§m,  t  Fk 
C.  L.  J. 4U:  baton  CoOe.&om  nndltlon. ra  GaL  Jl<:  ll  GkI.  2«7;  » Cil. 
IMjUCll.lW;  MClLMt;  MCU.UJ;  42  Oi.  JXl ;  U  Ctl.  SI. 

InmWolWMTof  Tldwio  time  tor  «ppe«l  fna,  (9C*I.  lOt. 

SVBDiTiBioiC  1.  JndcmMit  randand  db  appul— tlma  tor  wed 
fram.MCiLUUUOmLIM. 

SroDIVtSIOH  I.  Qnmlnf  or  ntailiif  uw  Mai,  appeal  boa 
— ■-. IT-  —  ._i,j  . j_„-_..  > wcal-lBi     ' 


HTder— nnerallf ,  ••«  I 

RBDtlns.  I  CaTlTSi  I)  CaL  Mli  M  Cal.  !M ;  retiulDS.  IS 
CaLin?  UCaLllJ:  UCaLlMi  taCH.IBi;  tsCal.tllj 


01  41  Cai.  Wi;  ts  Cal.  tl*;  «  CaL  ISl;  « 
SiXTi  I>ATB,nate,tnft>a.  tniimotleB, 
atiog.  II  Cal.  ^1  ti  CU.  m[^CoIieD  i. 


'    (UHoInUon  ol,  btfm  Ooda,  no  ajipcal,  M 


d1rectlyappealabl«,  A  Cal.  440;  T  Cal.  UT. 


ij  Oalderwood  a.  Periar. 


r; :  Bfeoeral^,  see  aeo.  It>  and  nc 

ir  ordera—hoir  and  whea  retlewod,  wo.  UM  and  notes. 


ss: 
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Sixtr  da78-22  Cal.  650;  SO  Col.  11, 280;  81  CaL  207;  39  Cal.  216;  88  Cal. 
286;  43  Cal.  482, 625, 636;  51  Gal.  417;  53  Cal.  630. 

§  940.  An  appeal  is  taken  by  filing  with  the  clerk  oi 
the  court  in  which  the  judgment  or  order  appealed  from 
is  entered,  a  notice  stating  tbe  appeal  from  the  same,  oi 
some  specific  part  thereof,  and  serving  a  similar  notice  on 
the  adverse  party  or  his  attorney.    The  order  of  service 
is  immaterial,  but  the  appeal  is  ineffectual  for  any  pur- 
pose unless  within  five  days  after  service  of  the  notice  of 
appeal,  an  undertaking  be  filed,  or  a  deposit  of  money  be 
made  vrith  the  clerk,  as  hereinafter  provided,  or  the  un- 
dertaking be  waived  by  the  adverse  party  in  writing.  [In 
effect  July  Ist,  1880.] 
Appeal,  steps  of— before  Code,  8  Cal.  133. 840;  9  Cal.  641 ;  10  Cal.  31. 
Notice  of  tLppe3l—IieQuisiteSf2i  Cal.  364;  29  Cal.  224;  32  Cal.  160;  35 
Cal.  289;  40  Cal.  164.    To  whom  given,  28  Cal.  637.    Filing  and 'serving 
order  immaterial  but  botli  same  day,  since  Code,  46  Cal.  650;  4»  Cal.  567 : 
previously  otherwise,  10  Cal.  185;  42  Cal.  402;  before  Code,  prior  service 
Improper,  10  Cal.  31;  24  Cal.  94, 229;  26  Cal.  262;  30  Cal.  527;  32  Cal.  475; 
33  Cal.  317 ;  34  Cal.  518 ;  42  Cal.  278.    Service,  on  attorney.  7  Cal.  244 ;  35 
CaL  184;  39  Cal.  150:  and  generally,  see  sec.  1010  et  *eq.:  formerly  none 
in  probate  appeals,  34  Cal.  685:  but  see  sec.  1714.    Cftven  too  late,  effect 
on  appeal,  22  Cal.  650;  50  Cal.  94.    Stipulation  as  to  filing,  29  Cal.  460. 

Undertaking  on  appeal— Seguirements  of,  sec.  941,  and  notes.  Un- 
necessary,  tohen,  sees.  965. 1058.  Within  Jive  days,  15  Cal.  383, 386;  42  Cal. 
277:  and  not  before  notice  of  appeal  given,  10  Cal.  480;  16  Cal.  423;  19 
CaL  77:  24  CaL  609;  42  Cal.  275;  46  Cal.  650:  witliin  time  limited  for 
appeal,  51  Cal.  417.  Ineffectttal  appeal,  not  to  be  dismissed,  52  Cal.  325. 
Exception  to  sureties,  time  for,  sec.  648  and  notes. 

§  941.  The  undertaking  on  appeal  must  be  in  writing, 
and  must  be  executed  on  the  part  of  the  appellant,  by  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against 
him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceed- 
ing three  hundred  dollars;  or  that  sum  must  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  was 
entered,  to  abide  the  event  of  the  appeal. 

Undertaking  on  appeal— Filing,  time  for,  sec.  940  and  note;  and  see 
sec.  1054;  15  Cal.  31 :  proof  of,  8  CaL  130.  Sufficiency  cf,  sec.  954;  5  Cal. 
71;  7  Cal.  244:  9  Cal.  33:  10  Cal.  185:  13  Cal.  502, 606;  15  Cal.  31;  18  Cal.  402; 
21  CaL  512;  23  Cal.  136, 526:  42  Cal.  32.  Liability  on,  9  Cal.  278;  10  Cal. 517 ; 
13 CaL  353:  16  Cal.  69;  23  Cal.  159, 268;  29  Cal.  138;  33  Cal.  161 :  38  Cal.  596; 
48  CaL  453;  Crane  v.  Weymouth,  March  31st,  1880, 5  Pac.  C.  L.  J.  315. 
Sureties,  paying  Judgment,  sec.  1059;  53  CaL  616:  Justiflcation  of,  sec. 
948  and  note.    Suit  by  assignee,  6  Cal.  Bl. 

Deposit  wiQx  clerk— sec.  948,  also  sees.  573, 2104. 

Undertakings  generally— Xta&t7tYy,  attachment,  13  Cal.  553;  44  Cal. 
168:  criminal  case.  S.  F.  v.  Randall,  March  23rd,  1880,  5  Pac.  C.  L. 
J.  194:  executor,  29  Cal.  98:  injunction,  8  Cal.  218:  4  CaL  88;  9  CaL 


17  Cal.  508;  26  CaL  535:  quaUflcation,  sec.  1058:  subrogation,  sec.  709. 
Code  Civ.  Pboo.— 99. 
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§  942.  If  the  appeal  be  from  a  jadgmeiit  or  oidei 
directing  the  payment  of  money,  it  does  not  stay  the  exe- 
cation  of  the  judgment  or  order  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  by  two  or 
more  sureties,  to  the  effect  that  they  are  bound  in  doable 
the  amount  named  in  the  judgment  or  order;  that  if  the 
judgment  or  order  appealed  from,  or  anv  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  the  appellant  -will 
pay  the  amount  directed  to  be  paid  by  the  judsment  or 
order,  or  the  part  of  such  amount  as  to  which  the  judg- 
ment or  order  is  affirmed,  if  affirmed  only  in  part,  and  all 
damages  and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal,  and  that  if  the  appellant  does 
not  make  such  payment  within  thirty  days  alter  the  £iing 
of  the  remittitur  from  the  Supreme  Court  in  the  court 
from  which  the  appeal  is  taken,  judgment  may  be  entered 
on  motion  of  the  respondent  in  his  likvor  against  the  sure- 
ties, for  such  amount,  together  with  the  interest  that  may 
be  due  thereon,  and  the  damages  and  costs  which  may  be 
awarded  against  the  appellant  upon  the  appeal    li  the 
judgment  or  order  appealed  from  be  for  a  greater  amount 
than  two  thousand  dollars,  and  the  sureties  do  not  state 
in  their  affidavits  of  justification  accompanying  the  under- 
taking, that  they  are  each  worth  the  sum  specified  in  the 
undertaking,  the  stipulation  may  be  that  the  judgment  to 
be  entered  against  the  sureties  shall  be  for  such  amounts 
only  as  in  their  affidavits  they  may  state  that  they  are 
severally  worth,  and  judgment  may  be  entered  against  the 
sureties  by  the  court  from  which  the  appeal  is  taken,  pur- 
suant to  the  stipulations  herein  designated.    When  the 
judgment  or  order  appealed  from  is  made  payable  in  a 
specitied  kind  of  money  or  currency,  the  judgment  en- 
tered against  the  sureties  upon  the  undertaking  must  be 
made  payable  in  the  same  kind  of  money  or  currency. 
[In  effect  July  1st,  1880.] 

Undertaking  to  stay  ezectitionMO  Gal.  335;  18  Cid.  502;  16  CaL  374; 
25 Gal.  337:  40  Gal.  278;  49  Gal.  72, 351;  HUl  v,  Fbmigan,  April  Gth,  1889, 
5  Pac.  G.  L.  J.  301. 

Judgment  affirmed— or  appeal  dismissed,  6  GaL  175;  15  OaL  327;  29 
GaL138. 
Speoifled  kind  of  money— sec.  667  and  notes. 

§  943.  If  the  judgment  or  order  appealed  from,  direct 
the  assignment  or  delivery  of  documents  or  personal 

Eroperty,  the  execution  of  the  iudgment  or  order  cannot 
e  stayed  bv  appeal,  unless  the  things  required  to  he 
assigned  or  delivered  be  placed  in  the  custody  of  such 
officer  or  receiver  as  the  court  may  appoint,  or  unless  an 
undertaking  be  entered  into  on  the  part  of  the  appellant, 
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with  at  least  two  sareties,  and  in  such  amount  as  the 
court,  or  a  judge  thereof,  may  direct,  to  the  effect  that 
the  appellant  will  obey  the  6rder  of  the  appellate  courts 
upon  tne  appeal.    [In  effect  March  9th,  18807] 

Receiyer— «ec.  564. 

Undertaking— «ec.  941. 

§  944.  If  the  judgment  or  order  appealed  from  direct 
the  execution  of  a  conveyance  or  other  instrument,  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by 
the  appeal  until  the  instrument  is  executed  and  deposited 
with  the  clerk  with  whom  the  iudgment  or  order  is  en- 
tered, to  abide  the  judgment  of  the  appellate  court. 

§  945.  If  the  judgment  or  order  appealed  from  direct 
the  sale  or  delivery  of  possession  of  real  property,  the  ex- 
ecution of  the  same  cannot  be  stayed,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed,  or  the  appeal  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  time  of  the  appeal  until  the  de- 
livery of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  to  be  tlxed  by  the  judge  of 
the  court  by  which  the  judgment  was  rendered  or  order 
made,  and  which  must  be  specified  in  the  undertaking. 
When  the  judgment  is  for  the  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  payment  of  such 
deficiency. 

Bealty,  sale  or  delivery  of  poesession  of— 21  Cal.  233;  England  v. 
Lewis,  25  Cal.  337;  29  Cal.  11;  38  Cal.  600:  undertaking,  sec.  941. 
Waste— sees.  745, 746. 

§  946.  Whenever  an  appeal  is  perfected,  as  provided  in 
the  preceding  sections  of  this  chapter,  it  stays  all  further 

Sroceedinss  in  the  court  below  upon  the  judgment  or  or- 
er  appealed  from,  or  ui>on  the  matters  embraced  therein, 
and  releases  from  levjr  property  which  has  been  levied 
upon  under  execution  issued  upon  such  judgment;  but 
the  court  below  may  proceed  upon  any  other  matter  em- 
braced in  the  action  and  not  affected  by  the  order  ap- 
pealed from.  And  the  court  below  may,  in  its  discre- 
tion, dispense  with  or  limit  the  security  required  bjr  this 
chapter,  when  the  appellant  is  an  executor,  administra- 
tor, trustee,  or  other  person  acting  in  another's  right. 
An  appeal  does  not  continue  in  force  in  an  attachment, 
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nnless  an  undertaking  be  executed  and  filed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  in  doable  tbe 
amount  of  tbe  debt  claimed  by  him,  that  the  appellant 
will  pay  all  costs  and  damages  which  the  respondent  may 
sustain  by  reason  of  the  attachment,  in  case  the  order  of 
the  court  below  be  sustained;  and  unless,  within  five  days 
after  the  entry  of  the  order  appealed  from,  such  appeal 
be  perfected.    [In  effect  July  1st,  1874.] 

Stay  of  proceedings— sec.  949»;  7  Cal.  132;  47  Cal.  584;  52  GaL  75. 

hevYf  release  of— not  before  Code,  49  Cal.  72. 

Sectixity  of  executor,  etc—see  sec.  966. 

§  947.  The  undertakings  prescribed  by  sections  nine 
hundred  and  forty-one,  nine  hundred  and  forty-two,  nine 
hundred  and  forty-three,  and  nine  hundred  and  forty-five, 
may  be  in  one  instrument  or  several,  at  the  option  of  the 
appellant. 

Undertakings— sec.  941,  notes. 

§  948.  The  adverse  party  may  except  to  the  sufficiency 
of  the  sureties  to  any  of  the  undertakings  mentioned  in 
sections  nine  hundred  and  forty-one,  nine  hundred  and 
forty-two,  nine  hundred  and  forty^three,  and  nine  hund- 
red and  forty-five,  at  any  time  within  thirty  days  after 
the  filing  of  such  undertaking;  and  unless  they  or  other 
sureties,  within  twenty  days  after  the  appellant  has  been 
served  with  notice  of  such  exception,  justify  before  a 
judge  of  the  court  below,  or  county  clerk,  upon  five  days* 
notice  to  the  respondent  of  the  time  and  place  of  justifi- 
cation, execution  of  the  judgment,  order,  or  decree  ap- 
pealed from  is  no  longer  stayed ;  and  in  all  cases  where 
an  undertaking  is  reciuired  on  appeal  by  the  provisions  of 
this  title,  a  deposit  in  the  court  below  of  the  amount  of 
the  judgment  appealed  from,  and  three  hundred  dollars 
in  addition,  shall  be  equivalent  to  filing  the  undertaking, 
and  in  all  cases  tlie  undertaking  or  deposit  may  be  waived 
by  the  written  consent  of  the  respondent.      [In  effect 
March  9th,  1880.] 

Jnstification  of  sureties— see  sec.  495;  1  Oal.  199:  32  Cal.  373:  notice 
oMOCal.480:  15  Gal.  361:  effect  of  faiJare,  10  Cal.  188,480;  17  Cal.  131; 
52  Cal.  447;  HUl  v.  Flnnlgan,  March  18th,  1880, 5  Pac.  C.  L.  J.  122;  Ibid. 
April  6th,  18S0. 5  Pac.  C.  L.  J.  SOI :  before  county  judge,  prior  to  amdt. 
1880, 18  Cal.  668;  21  Cal.  513:  waiver,  32  Cal.  49. 

§  949.  In  cases  not  provided  for  in  sections  nine  hundred 
and  forty-two,  nine  hundred  and  forty-three,  nine  hundred 
and  forty-four,  and  nine  hundred  and  forty-five,  the  i>er- 
fecting  of  an  appeal  by  giviug  the  undertakiug  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty- 
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one,  stays  proceedings  in  the  coart  below  n|)on  tbe  judg- 
xaent  or  order  appealed  from,  except  where  it  directs  the 
sale  of  perishable  property ;  in  which  case  the  court  below 
■may  order  the  property  to  be  sold  and  the  proceeds  there-; 
of  to  be  deposited,  to  abide  the  judgment  of  the  appellate 
court.  And  except  also,  where  it  adjudges  the  defendant 
guilty  of  usurping,  or  intruding  into,  or  unlawfully  hold- 
ing public  office,  civil  or  military,  within  this  State.  And 
e:xcept  also,  where  the  order  grants,  or  refuses  to  grant,  a 
cbange  of  place  of  trial  of  an  action.  [In  effect  February 
16th,  1874.J 

Stay  of  proceedings— 7  CaL  132;  19  CaL  118;  24  CaL  M0;  26  Cal.  3S7 ; 
52  CaJ.  622. 

g  950.  On  an  appeal  from  a  final  judgment,  the  appel- 
lant must  furnish  tne  court  with  a  copy  of  the  notice  of 
appeal,  of  the  judgment  roll,  and  of  anv  bill  of  exceptions 
or  statement  in  the  case,  upon  which  the  appellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  the  motion  is  made 
upon  the  minutes  of  the  court,  as  provided  in  section  six 
Imndred  and  sixty-one,  or  any  bill  of  exceptions  settled, 
as  provided  in  sections  six  hundred  and  forty-nine  or  six 
liandred  and  fifty,  or  used  on  motion  for  a  new  trial,  may 
"bo  used  on  appeal  from  a  final  judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  the  new  trial. 
[In  effect  July  1st,  1874.] 

Papers. on  appeal  from  jodgment— ^  Cal.  281;  Welch  v.  Allen, 


Cal.  110;  53  Cal.  602. 

T^ranscript— generally,  sec.  129ii:  8  Gal.  340;  10  Cal.  491;  24  Cal.  267;  26 
CaL  263;  27  Gal.  649;  28  Cal.  555:  29  Cal.  461, 488;  31  Cal.  107.657: 34  Cal.  28. 
S06;  35  Cal.  184:  36  Cal.  129,521,  580;  39  Cal.  93;.  43  Cal.  177,456.482:  47 
Cal.  605;  48  Cal.  28;  49  Cal.  340:  authentication  of,  sec.  953  and  notes: 
contents,  sees.  950-952  and  notes,  supra. 

§  951.  On  appeal  from  a  judgment  rendered  on  an  ap- 
peal, or  from  an  order,  except  an  order  granting  or  refns- 
mg  a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below.    [In  effect  July  1st,  1874.1 

Papers  on  appeal  from  judgment— compare  sec.  950n. 

Record  on  appeal  from  orders— 25  Cal.  584;  27  Cal.  685;  28  Cal.  649; 
33  Cal.  534;  47  Cal.  167. 

§  952.  On  an  appeal  from  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  order  appealed 
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from,  and  of  the  papers  designated  in  section  six  hundred 

and  sixty-one  of  this  Code.    [In  effect  July  1st,  1874.] 

Papers  on  appeal-generally,  see  sees.  960, 961. 

Order  as  to  new  trial— record  on  appeal  from,  2S  Gal.  640;  25  Cal. 
584;  28  Cal.  56;  Si)  Cal.  612;  45  CaL  174;  TTliompson  v.  Pattetsoii,  AprU 
23rd.  1880, 5  Pac.  C.  L.  J.  388. 

§  953.  The  copies  provided  for  in  the  last  three  sec- 
tions mast  be  certified  to  be  correct  by  the  clerk  or  the 
attorneys,  and  must  be  accompanied  with  a  certilicate  of 
the  clerk  or  attorneys  that  an  undertaking  on  appeal,  in 
due  form,  has  been  properly  filed,  or  a  stipulation  of  the 
parties  waiving  an  undertalung.    [In  effect  July  1st,  1874.] 

Oertiflcate— 42  Cal.  629;  43 Gal.  25, 54;  51  CaL  420:  Winders.  Hendrick, 
March  3rd,  1880. 6  Pac  C.  L.  J.  67 ;  undertaking  filed,  8  CaL  840;  2d  CaL 
58;  52  Cal.  644. 

Stipolation— 48  Cal.  83:  generally,  283n. 

Transcript— sec.  950n. 

Review  on  appeal— sec.  53n:  when  certiorari  proper  mode,  3  Gal. 

§  954.  If  the  appellant  fails  to  furnish  the  reqtiisite 
papers,  the  appeal  may  be  dismissed;  but  no  appeal  can 
be  dismissed  tor  insufiiciency  of  the  undertaking  thereon, 
if  a  good  and  suflicient  undertaking,  approved  by  a  jus- 
tice of  the  Supreme  Court,  be  tiled  in  the  Supreme  Court 
before  the  hearing  upon  motion  to  dismiss  the  appeal. 

Requisite  papers  not  famished— 2)t>mtMa//or,  sec.  129r;  2  Cal.  149, 
150, 162;  6  Cal.  155;  25  Cal.  584:  38  Cal.  572;  47  Cal.  414;  50  Cal.  94;  People 
V.  Center,  IMLarch  1st,  1880,  5  Pac.  C.  L.  J.  40:  Spinettl  v.  Brignardeno, 
April  7tli,  1880, 5  Pac.  C.  L.  J.  329 :  motion ,  8  Cal.  347 ;  38  Cal.  (07 :  47  Cal. 
606;  48  Cal.  151 :  restoration  of  appeal.  2  Cal.  162;  21  Cal.  512;  25  Cal.  698. 
SubstUuied  undertaking,  21  Cal.  M2;  23  Cal.  526;  32  Cal.  375;  62  Cal.  447. 

§  955.  The  dismissal  of  an  appeal  is  in  effect  an  affirm- 
ance of  the  judgment  or  order  appealed  from,  unless  the 
dismissal  is  expressly  made  without  prejudice  to  another 
appeal. 

Effect  of  dismissal— 16  CaL  824:  16  Cal.  207;  40  Gal.  101, 278;  Spinettl 
V.  Brignardello,  April  7th,  1880, 6  Pac.  C.  L.  J.  329. 

Control  oret  judgment  on  appeal— sec.  5S». 

§  956.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  the  verdict  or  decision,  and  any  intermediate  or- 
der or  decision  excepted  to,  which  involves  the  merits,  or 
necessarily  affects  the  judgment,  except  a  decision  or  or- 
der from  which  an  appeal  might  have  been  taken.  [Ap- 
proved April  3rd,  1876— in  effect  June  1st,  1|76.] 

Review  on  appeal— sec.  53»;  ^hley  v.  01mstead]p&.pril  21st,  1886, 5 
Pac.  G.  L.  J.  310;  Thompson  v.  Patterson,  April  23rd,  1880, 6  Pao.  C.  L. 
J.  388;  Freeman  v.  Campbell,  May  20th,  1880, 6  Pac.  C.  L.  J.  533. 

Zntennadiate  orders— xflToii-agipeaia^/e,  see  under  sec.  939fi :  embody- 
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Ijagr  In  record,  28  CaL  170. 2!»;  41  Cal.  136;  42  Cal.  299;  43  GaL  180,  909. 
,^ecting  Judgments '2iCsd.m* 

Appealable  order—not  reviewed,  42  Cal.  387. 

Certiorari— where  no  appeal,  53  Cal.  495. 

§  957.  When  the  judgment  or  order  is  reversed  or  mod- 
ified»  the  appellate  court  may  make  complete  restitution 
of  all  property  and  eights  lost  by  the  erroneous  judgment 
or  order,  so  far  as  such  restitution  is  consistent  with 
protection  of  a  purchaser  of  property  at  a  sale  ordered 
Dy  tbe  judgment,  or  had  under  process  issued  upon  the 
judgment,  on  the  appeal  from  which  the  proceedings  were 
not  stayed ;  and  for  relief  in  such  cases  the  appellant  may 
liave  his  action  against  the  respondent,  enforcing  the  judg- 
ment for  the  proceeds  of  the  sale  of  the  {Jroperty,  after 
deducting  therefrom  the  expenses  of  the  sale.  When  it 
appears  to  the  appellate  court  that  the  appeal  was  made 
for  delay,  it  may  add  to  the  costs  such  damages  as  may  be 
just.  [In  effect  July  1st,  1874.] 
Jndgmeixt  rerersed— eec.  966,  also,  sec.  53n. 

lyKodifled— secSSn;  Kern  Valley  Bank  v.  Chester,  Jnne  8rd,  1880.  5 
Pac.  C.  L.  J.  520. 

Restitntion-lO  CaL  835;  14  Cal.  667;  18  Gal.  275;  46  Cal.  275;  48  CaL6S9. 

Costs  on  appeal— generally,  sec.  1034;  33  Cal.  161 :  and  for  costs  be- 
low»  etc.:  see  sees.  1022-1039:  where  modification  of  judgment,  sec. 
1027,  subd.  2;  1  Cal.  51 ;  13  Cal.  491 ;  18  Cal.  689;  49  CaU  293. 

Appeal  for  delay—damages,  as  penalty,  23  Cal.  649;  83  Cal.  161;  53 
Cal.  187;  Livermore  v.  Ho(]^kins,  May  26tb,  1880,  5  Pac.  C.  L.J.  516: 

Eercentage  awarded,  2  Cal.  149.  ISO.  158;  9  Cal.  94, 277 ;  10  Cal.  522, 523:  12 
aL  4497^9;  14  Cal.  241;  41  Cal.  859, 661;  43  Cal.  497:  44  Cal.  131;  45  Cal. 
393:  47  CaL  618;  48  CaL  131;  Mlz«.  Boothe,  Feb.  12th.  1880, 4  Pac.  G.  L. 
J.  563. 

g  958.  When  judgment  is  rendered  upon  the  appeal,  it 
must  be  certified  by  the  clerk  of  the  Supreme  Court  to  the 
clerk  with  whom  the  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the 
jadgment,  the  clerk  with  whom  the  roll  is  filed  must  at- 
tach the  certificate  to  the  judgment  roll,  and  enter  a  min- 
ute of  the  judgment  of  the  Supreme  Court  on  the  docket; 
against  the  original  entry.  In  cases  of  appeal  from  an 
order,  the  clerk  must  enter  at  length  in  the  records  of  the 
court  the  certificate  received,  and  minute  against  the  en- 
try of  the  order  appealed  from,  a  reference  to  the  certifi- 
cate, with  a  brief  statement  that  such  order  has  been 
affirmed,  reversed,  or  modified  by  the  Supreme  Court  on 
appeal.  *  | 

Judgment  rendered  on  appeal— eel.  58»:  rehearing,  sec.  129n. 

Remittitiir— amendment  after,  19  Cal.  127:  costs.  8  Cal.  212:  12  OaX. 
467;  19  CaL  127:  opinion,  sec.  129n:  power  of  court  below.  3  CaL  214;  82 
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C$L  414;  n  CaL  484;  41  (M.  8flB;  45  OftL  IM,  SIT:  leealUllg,  »  (M.-1 
CaL  A2:  »  CaL  S29;  43  Gal.  178;  46  CaL  640;  »  CaL  473. 

§  959.  The  provisions  of  this  chapter  do  not  apply  to 
appeals  to  Superior  Courts.    [In  effect  March  9th,  18190.] 
Appeals  to  Superior  Oonila  aecs.  97i-M0. 


i 


i 
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CHAPTER  n. 

APPEALS  TO  SUPREME  COURT. 

S  963.  When  an  appeal  may  be  taken. 
§  964.  Appeals;  In  whatcases  appealed  from  Justices' Courts. 
I  965.  Appeals  by  executors  and  administrators. 
§  966.  Acts  of  executors  and  administrators,  where  appointment  va- 
cated. 

§  963.  An  appeal  may  be  taken  to  the  Supreme  Court, 
from  a  Superior  Court,  in  the  following  cases: 

1.  From  a  final  judgment  entered  in  an  action  or  spe- 
cial proceeding  commenced  in  a  Superior  Court,  or 
broueht  into  a  Superior  Court  from  another  Court; 

2.  From  an  order  granting  or  refusing  a  new  trial;  or 
granting  or  dissolving  an  injunction;  or  refusing  to  grant 
or  dissolve  an  injunction;  or  dissolving  or  refusing  to  dis- 
solve an  attachment;  or  changing  or  refusing  to  change 
the  place  of  trial;  from  any  special  order  made  after  final 
judgment;  and  from  such  interlocutory  judgment  in  ac- 
tions for  partition  as  determines  the  rights  and  interests 
of  the  respective  parties  and  directs  partition  to  be  made ; 

3.  From  a  judgment  or  order  granting,  refusing,  or  re- 
voking letters  testamentary,  or  of  administration,  or  of 
guardianship;  or  admitting  or  refusing  to  admit  a  will  to 
probate ;  or  against  or  in  favor  of  the  validity^  of  a  will, 
or  revoking  the  probate  thereof;  or  against  or  in  favor  oi 
setting  apart  property,  or  making  an  allowance  for  a 
widow  or  child;  or  against  or  in  favor  of  directing  the 
partition,  sale,  or  conveyance  of  real  property;  or  set- 
tling an  account  of  an  executor,  or  administrator,  or 
g[uardian;  or  refusing,  allowing,  or  directing  the  distribu- 
tion or  partition  of  an  estate,  or  any  part  thereof;  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 
or  confirming  or  refusing  to  confirm  a  report  of  an  ap- 
praiser setting  apart  the  homestead. 

Subdivision  l.  Appeal  from  final  judgment— compare  sec.  939, 
subd.  1,  and  notes. 

Subdivision  2.  Appeals  from  orders— compare  sec.  939,  subd.  3, 
and  notes. 

Subdivision  3.  Appeals  from  probate  decisions— generally,  tee 
sees.  1714, 1715;  34  Cal.  682:  special  administration,  granting  no  appeal, 
sec.  1413:  guardlanstiip.  48  Cal.  83:  refusing  probate,  36  Cal.  75:  settiog 
apart  homestead,  £  tate  of  Burns,  Feb.  2Utb,  1880,  5  Pac.  0.  L.  J.  49: 
setUlng  account,  36  Cal.  105:  order  of  distribution,  40  Csd.  463;  49  Cal. 
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590 :  ref using jpayment  of  claim.  49  CaI.  IflS.  Non-appealaUe  orders- 
i!i  Cal. 257TMr Cfal.  293:  61  Cal. 663;  63 Gal. 631:  EsUte  Of  Montgpmery, 
May  27tti,  isao,  6  rac.  G.  L.  J.  478. 

§  964.  The  foregoing  section  does  not  apply  in  cases 
appealed  from  Justices',  Police,  or  other  inferior  courts, 
except  cases  of  forcible  entrjr  and  detainer,  and  cases  in- 
volving the  title  or  possession  of  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
line,  or  in  which  the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars. 

Appeals  to  Superior  Oonrt— see.  974  et  seq. 

Forcible  entry  and  detainer— concuirent  Jurisdictloii  of  Justices' 
Gourts,  sec.  113,  subd.  I. 

§  965.  When  an  executor,  administrator,  or  giiardiaii, 
who  has  given  an  official  bond,  appeals  from  a  judgmeot 
or  order  of  the  Superior  Court  made  in  the  proceedings 
had  upon  the  estate  of  which  he  is  executor,  administra- 
tor, or  guardian,  his  official  bond  shall  stand  .in  the  place 
of  an  undertaking  on  appeal;  and  the  sureties  thereon 
sliall  be  liable  as  on  such  undertaking. 

Undertaking— on  appeal,  and  generally,  sec.  941,  notes. 

Probate  appeals— sec.  963,  subd.  3  and  notes. 

§  966.  When  the  judgment  or  order  appointing  an  ex- 
ecutor, or  administrator,  or  guardian,  is  reversed  on  ap- 
peal, for  error,  and  not  for  want  of  jurisdiction  of  the 
Court,  all  lawful  acts  in  administration  upon  the  estate 
performed  by  such  executor,  or  administrator,  or  guar- 
dian, if  he  have  qualified,  are  as  valid  as  if  such  judgment 
or  order  had  been  affirmed. 

Appointment  of  ezeontor,  etc.— appeal  from,  sec.  963,  subd.  3. 

Bestitntioii  on  reversal,  etc.— seic.  967. 


347  APPEALS  TO  SUPEBIOB  COUBTS.  §§  974^ 


CHAPTER  m. 
AFPZSALS   TO   StJPXSRIOR   COURTS. 

974.  Appeal  from  Judgment  of  Justice's  or  Police  Court. 

975.  Appeal  on  questions  of  law  statement. 
97B.  Appeal  on  questions  of  fact,  or  law  and  fact. 
977.  Transmission  of  papers  to  appellate  court. 

$  978.  Undertaking  on  appeal. 

§  979.  Stay  of  proceedings  on  filing  undertaking. 

S  980.  Powers  of  Superior  Court  on  appeal. 

§  974.  Any  party  dissatisfied  with  a  jadgment  ren- 
dered in  a  civil  action  in  a  Police  or  Justice's  Court,  may 
appeal  therefrom  to  the  Superior  Court  of  the  countv,  at 
any  time  within  thirty  days  after  the  rendition  of  the 
jadgment.  The  appeal  is  taken  hy  filing  a  notice  of  ap- 
peal with' the  justice  or  judge,  and  serving  a  copy  on  the 
adverse  party. ,  The  notice  must  state  whether  the  appeal 
is  taken  from  the  whole  or  a  part  of  the  judgment,  and  if 
from  a  part,  what  part,  and  whether  the  appeal  is  taken 
on  questions  of  law  or  fact,  or  both. 

Notice  of  appeal— sufficiency,  5  Cal.  124:  23  Cal.  136:  service  on 
adverse  party,  see  sec.  1015;  6  Cal.  245:  7  Cal.  245,  and  compare  sec. 
940:  proof  of  service,  16  CaL  968:  appeal,  when  proper  remedy,  50  CaL 
509. 

§  975.  "When  a  party  appeals  to  the  Superior  Court  on 
questions  of  law  alone,  he  must,  within  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  of  the  case 
and  file  the  same  with  the  justice  or  judge.  The  state- 
ment must  contain  the  grounds  upon  which  the  party  in- 
tends to  rely  on  the  appeal,  and  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  grounds,  and  no  more. 
Within  ten  days  after  he  receives  notice  that  the  state- 
ment is  filed,  the  adverse  party,  if  dissatisfied  with  the 
same,  may  file  amendments.  The  proposed  statement 
and  amendments  must  be  settled  by  the  justice  or  judge; 
and  if  no  amendment  be  filed,  the  original  statement  stands 
as  adopted.  The  statement  thus  adopted,  or  as  settled 
py  the  justice  or  judge,  with  a  copy  oi  the  docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the 
parties  during  the  trial,  and  the  notice  of  appeal,  may  be 
used  on  the  liearing  of  the  appeal  before  the  Superior 
Court. 

Settlement  of  statement— on  appeal,  compare  sec.  650  and  notes. 
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§  976.  When  a  party  appeals  to  the  Superior  Ckinrt  on 

questions  of  fact,  or  on  questions  of  both  law  and  fact, 

no  statement  need  be  made,  but  the  action  must  be  tried 

anew  in  the  Superior  Court.    [In  effect  March  26th,  1880.] 

Ttied  anew— 5  Cal.  53,  75;  10  CaL  19;  11  CaL  328:  conduct  of  trial, 
^.960. 

§  977.  Upon  receiving  the  notice  of  appeal,  and  on 
payment  of  the  fees  of  the  justice  or  judge,  and  filing  an 
undertaking  as  required  in  the  next  section,  and  after 
settlement  or  adoption  of  statement,  if  any,  the  justice 
or  judge  must,  within  five  days,  transmit  to  the  clerk  of 
the  Superior  Court,  if  the  appeal  be  on  questions  of  law 
alone,  a  certified  copy  of  his  docket,  the  statement  as  ad- 
mitted or  as  settled,  tne  notice  of  appeal,  and  the  undertak- 
ing filed;  or,  if  the  appeal  be  on  questions  of  fact,  or  both 
law  and  fact,  a  certified  copy  of  his  docket,  the  pleadings, 
all  notices,  motions,  and  other  papers  filed  in  the  cause, 
the  notice  of  appeal,  and  the  undertaking  filed;  and  the 
justice  or  judge  may  be  compelled  by  the  Superior  Court, 
by  an  order  entered  upon  motion,  to  transmit  such  pa- 
pers, and  may  be  fined  for  neglect  or  refusal  to  transmit 
the  same.  A  certified  copy  of  such  order  may  be  served 
on  the  justice  or  judge  by  the  party  or  his  attorney.  In 
the  Superior  Court,  either  party  may  have  the  benefit  of 
all  legal  objections  made  in  the  Justice's  or  Police  Court. 
[In  effect  March  26th,  1880.] 

Payment  of  foe»-5  Cal.  89;  6  Cal.  287;  9  CsJ.  571.    Transmitting 
record— 9  Cal.  17. 

§  978.  An  appeal  from  a  Justice's  or  Police  Court  is 
not  effectual  for  any  purpose,  unless  an  undertaking  be 
filed  with  two  or  more  sureties  in  the  sum  of  one  hundred 
dollars  for  the  payment  of  the  costs  on  the  appeal  j  or,  if 
a  stay  of  proceedings  be  claimed,  in  a  sum  equal  tcrtwice 
the  amount  of  the  judgment,. including  costs,  when  the. 
judgment  is  for  the  payment  of  money;  or  twice  the  value 
of  property,  including  costs,  when  the  judgment  is  for  the 
recovery  of  specific  personal  property,  and  must  be  con- 
ditioned, when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment 
appealed  irom,  and  &11  costs,  if  the  appeal  be  withdrawn 
or  dismissed,  or  the  amount  of  anv  judgment  and  all 
costs  that  may  be  recovered  against  nim  in  the  action  in 
the  Superior  Court.  When  the  action  is  for  the  recovery 
of  or  to  enforce  or  foreclose  a  lien  on  specific  person^ 
property,  the  undertaking  must  be  conditioned  that  the 
appellant  will  pay  the  judgment  and  costs  appealed  from, 
and  obey  the  order  of  the  court  made  therein,  if  the  ap- 
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leal  l>e  ^witbdrawn,  or  dismissed,  or  any  jadgment  and 
oats  that  may  be 'recovered  against  him  m  said  action 
a  the  Sai>erior  Court,  and  will  obey  any  order  made  by 
he  court  therein.    When  the  iudgment  appealed  from 
lirects  the  delivery  of  possession  of  real  property,  the 
ixecutioii  of  the  same  cannot  be  stayed  unless  a  written 
mdertaking  be  executed  on  the  part  of  the  appellant, 
irith  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the*appe]lant,  he  wifl  not 
Bommit,  or  suffer  to  be  committed,  any  waste  thereon, 
hnd  that  if  the  appeal  be  dismissed  or  withdrawn,  or 
the  judgment  affirmed,  or  judgment  be  recovered  against 
him  in  the  action  in  the  Superior  Court,  be  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the 
liine  of  the  appeal  until  the  delivery  oi  possessiou  there- 
of; or  that  he  will  pay  an^  judgment  ana  costs  that  may 
fhe  recovered  against  him  in  said  action  in  the  Superior 
iCourt,  not  exceeding  a  sum  to  be  fixed  by  the  iustice  of 
the  court  from  which  the  appeal  is  taken,  and  which  sum 
;must  be  specified  in  the  undertaking.    A  deposit  of  the 
'  amount  of  the  judgment,  including  all  costs  appealed 
trom,  or  of  the  value  of  the  property,  including  all  costs 
in  actions  for  the  recovery^-of  specific  personal  property, 
with  the  justice  or  judge,  is  equivalent  to  the  filing  of  the 
undertaking,  and  in  such  cases,  the  justice  or  judge  must 
transmit  the  money  to  the  clerk  of  the  Superior  Court,  to 
l>e  by  him  paid  out  on  the  order  of  the  court.   The  adverse 
party  may  except  to  the  sufficiency  of  the  sureties  within 
five  days  after  the  filing  of  the  undertaking,  and  unless 
tbey  or  other  sureties  justify  before  the  justice  or  judge 
witnin  five  days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such  undertaking  had  been 
given.    [In  effect  March  26th,  1880.] 

Undertaking  on  appeal— compare  sec.  941  and  notes;  see  5  Cal.  71, 
18;  7  CaL245;  8  CaL  83;  d  Cal.  571. 

•    BuretieSi  excepting  to— 47  CaL  604 :  Jnstiflcation,  sec.  948. 

§  979.  If  an  execution  be  issued  on  the  filing  of  the 
undertaking  staying  proceedings,  the  justice  or  judge 
must,  by  order,  direct  the  officer  to  stay  all  proceeding 
on  the  same.  Such  officer  must,  upon  payment  of  his 
fees  for  services  rendered  on  the  execution,  thereupon  re- 
linquish all  property  levied  upon,  and  deliver  the  same  to 
the  judgment  oebtor,  together  with  all  moneys*  collected 
itom  sales  or  otherwise.  If  his  fees  be  not  paid,  the  offi- 
i   cer  may  retain  so  much  of  the  property  or  proceedJs  thereof 
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as  may  be  necessary  to  pay  the  same.    [In  effect  Maidi 
26tb,  1880.] 
Stay  of  prooaedingv— flee.  MBn. 

§  980.  Upon  an  appeal  heard  upon  a  statefioent  of  the 
case,  the  Superior  Court  may  review  all  orders  affecting 
the  judgment  appealed  from,  and  may  set  aside,  or  con- 
firm, or  modify  any  or  all  of  the  proceedings  subsequent 
to  and  dependent  upon  such  jud^entjand  may,  if  neces- 
sary or  proper,  order  a  new  trial.  When  the  action  is 
tried  anew  on  appeal,  the  trial  must  be  conducted  in  aU 
respects  as  other  trials  in  the  Superior  Court.  The  pro- 
visions of  this  Code  as  to  changing  the  place  of  trial,  and 
all  the  provisions  as  to  trials  in  the  Superior  Court,  are 
applicable  to  trials  on  appeal  in  the  Superior  Court.  For 
a  failure  to  prosecute  an  appeal,  or  unnecessary  dela^  in 
bringing  it  to  a  hearing,  the  Superior  Court,  after  notice, 
may  order  the  appeal  to  be  dismissed,  with  costs;  and  it 
it  appear  to  such  court  that  the  appeal  was  made  solely 
for  delay,  it  may  add  to  the  costs  such  damages  as  may 
be  just,  not  exceeding  twenty-five  per  cent,  of  the  judg- 
ment appealed  from.  Judgments  rendered  in  the  Su- 
perior Court  on  appeal  shall  have  the  same  force  and 
effect,  and  may  be  enforced  in  the  same  manner,  as  judg- 
ments in  actions  commenced  in  the  Superior  Court.  [£i 
effect  March  26th,  1880.] 

New  trial<-8  GaL  517 ;  9  Gal.  211 ;  40  GaL  8». 

Oonduot  of  trial— generally,  sec.  607»:  amendment  to  pleadliigs^  10 
Gal.  342. 

Transfer  from  Jnstioes'  Oonrt— 17  Gal.  66;  dO  GaL  009. 

Dismissal  of  appeal— 39  Gal.  669;  40  Gal.  642. 

Appeal  for  delay— compare  sec.  957n. 

CHAPTBB  TiXXT. 

An  Act  to  repeal  chapters  four  and  Jive,  of  title  thirteen,  oj 
part  two,  of  the  Code  of  Civil  Procedure,  and  ea<^  am 
every  section  of  said  cfiapters  four  and  five,  relating  to 
appeals  in  civil  actions,    [Approved  April  15th,  1880.  J 

The  People  of  the  State  of  California,  represented  in 
Senate  and  Assembly,  do  enact  as  follows: 

§  1.  Chapters  four  and  five,  of  title  thirteen,  of  part 
two,  of  the  Code  of  Civil  Procedure,  and  each  and  every 
section  of.  said  chapters  four  and  five,  [§§  969-980J  are  here- 
by repealed. 

§  2.  This  Act  shall  take  effect  immediately. 


TITLB  XrV. 

Of  Miscellaneoiis  Froviaioxui. 

Chap.  I.  Proceedings  affainat  joint  debtors. 

n.  Offer  of  the  defendant  to  oompromise. 

m.  Insi>ection  of  writings. 

lY.  Motions  and  orders. 

y.  Notices,  and  filing,  and  service  of  papers. 

VI.  Of  costs. 

Vn.  Genenkl  proviBions. 
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CHAPTEE  L 
PROCEEDINaS  AGAINST  JOINT  DBBTORSJ 


§  909.  Parties  not  smnmoned  in  action  on  Joint  contract  may  be 

moned  i^ter  lodgment. 
S  990.  Sommons  in  tb&t  case,  what  to  contain,  and  how  served. 
S  991.  Affidavit  to  accompany  summons. 
S  992.  Answer,  when  filed  and  what  it  may  contain. 
§  993.  What  constitute  thepleadlugs  in  the  case. 
§  994.  Issues,  how  tried,    verdict,  what  to  be. 

§  989.  When  a  judgment  is  recovered  against  one  or 
more  of  several  persons,  jointly  indebted  upon  an  obliga* 
tion,  by  proceedmg,  as  provided  in  section  four  hundrod. 
and  fourteen,  those  who  were  not  originally  served  with  the 
summons,  aud  did  not  appear  to  the  action,  may  be  sum- 
moned  to  show  cause  why  they  should  not  be  bound  by 
the  judgment  in  the  same  manner  as  though  they  had 
been  originally  served  with  the  summons. 

Oo^ate  provisions— eecs.  383, 414, 579. 

Bound  by  the  jndgment— 48  Cal.  438 :  but  no  action  on  Judgment,  39 
Cal.  34. 

§  990.  The  summons,  as  provided  in  the  last  section, 
must  describe  the  judgment,  ^nd  require  the  person  sum- 
moned to  show  cause  why  he  should  not  be  bound  by  it, 
and  must  be  served  in  the  same  mannet  and  returnable 
within  the  same  time  as  the  original  summons.  It  is  not 
necessary  to  file  a  new  complaint. 

Summons— contents,  service,  etc.,  sees.  407, 410,  et  teq. 

§  991.  Tlie  summons  must  be  accompanied  by  an  affi- 
davit of  the  plaintiff,  his  agent,  representative,  or  atto]> 
ney,  that  the  judgment,  or  some  part  thereof,  remains 
unsatisfied,  and  must  specify  the  amount  due  thereon. 

§  992.  Upon  such  summons,  the  defendant  ma]r  an- 
swer within  the  time  specified  therein,  denying  the  judg- 
ment, or  setting  up  any  defense  which  may  have  arisen 
subsequently;  or  he  may  deny  his  liability  on  the  obliga- 
tion upon  which  the  judgment  was  recovered,  except  a 
discharge  from  such  liabihty  by  the  Statute  of  LdmitatiODS. 

Answer— sec.  437,  notes,  et  seq. 

§  993.  If  the  defendant,  in  his  answer,  deny  the  judg- 
menty  or  set  up  any  defense  which  may  have  arisen  sub- 
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Beqnently,  the  summons,  with  the  affidavit  annexed,  and 
the  answer,  constitute  the  written  allegations  in  the  case : 
if  he  deny  his  liability  on  the  obligation  upon  which  the 
judgment  was  recovered,  a  copy  of  the  original  complaint 
and  judgment,  the  summons,  with  the  affidavit  annexed, 
and  the  answer,  constitute  such  written  allegations. 

§  9M.  The  issues  formed  may  be  tried  as  in  other 
cases;  but  when  the  defendant  denies,  in  his  answer,  any 
liability  on  the  obligation  upon  which  the  judgment  was 
Tendered,  if  a  verdict  be  found  against  him  it  must  be  for 
not  exceeding  the  amount  remaining  unsatisfied  on  such 
original  judgment,  with  interest  thereon. 

Trial— sees.  607-645. 


n 
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<    GHAPTEB  n. 
OPFER  OF  TBB  DJUFilMi>A29T  TO  COMPRO- 


i  997.  Prooeedings  on  offer  of  the  defendant  to  compromlM  adEter  suit 
bzougot* 

§  997.  The  defendant  may,  at  any  time  before  the  trial 
or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  be  taken  against  hmi  for  the  sum  or  property, 
or  to  the  effect  therein  specified.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  within  five  days,  be  may 
file  the  offer,  with  proof  of  notice  of  acceptance,  and  the 
clerk  must  ther^pon  enter  jud^ent  accordingly.  U 
the  notice  of  acceptance  be  not  given,  the  offer  ia  to  be 
deemed  withdrawn,  and  cannot  be  given,  in  evidence  upon 
the  trial;  and  if  the  plaintiff  fail  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs,  but  must  pay  tiie 
defendant's  costs  from  the  time  of  the  offer.  [In  effect 
July  Ist,  1874.] 

Before  the  trial— 17  Cal.  582. 

Ofibr— not  an  admission,  sec.  2078 :  eqnivident  to  tender,  sec.  2074. 

Oognovit  as  adxnission— 6  Cal.  607. 

Judgment— entered,  25  Gal.  502 :  by  conf e88ion,eec«  1U2. 

Defendant's  costs— 28  Gal.  238. 
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OHAFTEB  m. 

nmpscTioN  OF  WRirxNas. 

1 1000.  A  party  may  demand  Inspeetioa  and  copy  of  a  book,  paper,  ete. 

§  lOOO.  Any  court  in  which  an  action  is  pending,  or 
a  judge  thereof,  may.  upon  notice,  order  either  party  to 
give  to  the  other,  within  a  specified  time,  an  inspection 
and  copy,  or  permission  to  tfi&e  a  copy,  of  entries  of  ac- 
counts in  any  book,  or  of  any  document  or  paper  in  his 
possession,  or  under  his  control,  containing  evidence  re- 
lating to  the  merits  of  the  action,  or  the  defense  therein. 
If  compliance  with  the  order  be  refused,  the  court  may 
exclude  the  entries  of  accounts  of  the  book,  or  the  docu- 
ment, ox  paper  from  being  given  in  evidence,  or  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the  jury 
to  presume  them  to  be  such  as  he  alleges  them  to  be; 
and  the  court  may  also  punish  the  party  refusing  for  a 
contempt.  This  section  is  not  to  be  construed  to  prevent 
a  party  from  compelling  another  to  produce  books,  pa- 
pers, or  documents,  when  he  is  examined  as  a  witness. 
[In  effect  AprU  15th,  18^.] 

Items  of  an  acconnt— sec.  454. 

Oompelling  prodnction  of  books.  eto.~sec.  1965  tt  uq^:  see  also, 
sees.  IMS,  1989. 

Oontempt— eec.  1200  et  *eq. 
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GHAFTEB  IV. 

MOTIONS  AND  ORDSR0. 

ilOOS.  Order  aad  motl<»i  defined. 
1004.  Motions  and  orders,  where  made. 
1005.  liotice  of  motion,  at  what  time  to  be  giTen. 
S  1008.  Transfer  of  motions  and  orders  to  show  canse. 
S  1007.  Order  for  payment  of  moneyihowenfcNreed. 

§  1003.  Every  direction  of  a  court  or  judge  made  or 
entered  in  writing,  and  not  included  in  a  judgment^  is  de- 
nominated an  order.  An  application  for  an  order  is  a  mo- 
tion. 

Order-form  of,  48  Cti.  197:  vacatlnff,  see.  9S7;  46  CaL  SI :  modifying 
tnterlocatory,  47  Gal.  70 :  enforcement,  see.  128,  snbd.  4 :  renewing,  ap- 
pUcation  for,  sees.  182, 188:  final,  effect  of  as  estoppel,  sec.  1908. 

Motion— notice  of,  sec.  1005:  heard  before  court  conunissioners,  sec. 
259,  subd.  1. 

§  1004.  Motions  must  be  made  in  the  county,  or  city 
and  county,  in  which  the  action  is  pending.  Orders  made 
out  of  court  may  be  made  by  the  judge  of  the  court  in 
any  part  of  the  State.    [In  effect  March  10th,  1880.] 

Power  of  judge  at  chambers— sees.  165, 166, 176;  30  Gal.  590,560;  49 
Cal.239:  judge  in  another  county,  32  Cal.  568;  85  Oal.688:  court  com- 
mlBSioner's  control  of  ex  parte  motions,  sec.  250,  snbd.  1. 

§  1005.  When  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given,  if  the  court  be  held  in  the  same 
county,  or  city  and  county,  with  both  parties,  five  days 
before  the  time  appointed  for  the  hearincf ;  otherwise,  ten 
days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for 
every  twenty-five  miles  of  distance  between  the  place  of 
deposit  and  the  place  of  service ;  such  increase,  however, 
not  to  exceed  in  all  thirty  days ;  but  in  all  cases  the  court, 
or  a  judge  thereof,  may  prescribe  a  shorter  time.  [In  ef- 
fect March  10th,  1880.] 

Motion)  noticd  of— period,  22  Cal.  479;  30  Cal.  123;  35  Cal.  465:  stating 
grounds,  10  Cal.  338:  written,  must  be,  sec.  1010:  12  Cal.  441:  24  Cal.  365: 
for  depositions  on  commission,  48  Cal.  439 :  order  made  without  notice, 
sec.  937;  Livermore  «.  Hodgklns,  AprU  26th.  1880,5  Pac.  C.  L.  J.  348: 
filing  counter-affidavits,  22  Cal.  131 :  estoppel,  14  CaL  667. 

Service— of  papers  generally,  sec.  1010  et  seq. 

Distance— 23  Cal.  112. 
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§  1006.  When  a  notice  of  motion  is  given,  or  an  order 
to  show  canse  is  made  returnable,  before  a  judge  out  of 
court,  and  at  the  time  fixed  for  the  motion,  or  on  the 
return  day  of  the  order,  the  judge  is  unable  to  hear  the 
parties,  the  matter  may  be  transferred  by  his  order  to 
some  other  judge,  before  whom  it  might  priglnally  have 
been  brougbt. 

Notice  of  motion— «ec.  1006  and  note. 

Order  to  show  canse-r-need  of  service,  16  Gal.  90. 

§  1007.  Whenever  an  order  for  the  payment  of  a  sum 
of.  money  is  made  by  a  court,  pursuant  to  the  provisions 
of  this  Code,  it  may  be  enforced  by  execution  in  the  same 
manner  as  if  it  were  a  judgment. 
Zinforced  by  ezecotion— sec.  681  et  »eq. :  contempt,  sec.  1209  et  seq. 
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CHAPTER  V. 
NOTICES,  AND  nUNa  AND   8XSRVZCB   OF 


1010.  Notices  and  i>apen,  how  senred. 

1011.  When  and  how  seryftd. 

1012.  Service  by  mall,  when. 
1018.  Service  by  mall,  how. 

$  lOU.  Appearance.  Notices  after  appearance. 

§  1015.  Service  on  non-residents.    Where  a  party  has  an  BXtamey, 

service  shall  be  on  such  attorney. 
S  1016.  Preceding  provisions  not  to  apply  to  proceeding  to  brinff  I>arty 

into  contempt. 
§  1017.  Service  by  telegraph. 

flOlO.  Notices  must  be  in  writing,  and  notices  and 
er  papers  may  be  served  upon  the  party  or  attorney  in 
the  manner  prescribed  in  this  chapter,  when  not  otherwise 
provided  by  this  Code. 

§  1011.  The  service  may  be  personal,  by  delivery  to 
the  party  or  attorney  on  whom  the  service  is  required  to 
be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  daring  his  ab- 
sence from  his  office,  by  leaving  the  notice  or  other  pa- 
pers with  his  clerk  therein,  or  with  a  person  having 
charge  thereof;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  hours  of  eight  in  the  morn- 
ing and  six  in  the  afternoon,  in  a  conspicuous  place  in  the 
office;  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence,  with 
some  person  of  suitable  age  and  discretion;  and  if  his 
residence  be  not  known,  then  by  putting  the  same,  in- 
closed in  an  envelope,  into  the  post-office,  directed  to  such 
attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice 
or  other  paper  at  his  residence,  between  the  hours  of  eight 
in  the  morning  and  six  in  tbe  evening,  with  some  person 
of  suitable  age  and  discretion;  and  if  his  residence  be 
not  known,  by  putting  the  same,  inclosed  in  an  envelope, 
into  the  post-o£&ce,  directed  to  such  party. 

Service— 28  Gal.  151 ;  32  Cal.  475:  of  notice  of  appeal,  46  CaL  660:  ac- 
ceptance of,  22  CaL  650. 

Subdivision  1.   On  attorney— sec.  1015;  6  CaL  55;  49  CaL  610. 

Subdivision  2.  On  party— 34  X}al.  658. 
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§  1012.  Service  bv  mail  may  be  made,  where  the  per- 
son making  the  service,  and  the  person  on  whom  it  is  to 
be  made,  reside  or  have  their  offices  in  different  places, 
between  which  there  is  a  regular  communication  by  mail. 
[In  effect  July  Ist,  1874.] 

Persons  making  the  service— 35  Gal.  184. 

Reside,  etc.,  in  diflbrent  places— 80  Cal.  184. 

§  1013.  In  case  of  service  bv  mail,  the  notice  or  other 
paper  must  be  deposited  in  the  post-office,  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his  office  or  place 
of  residence,  and  the  postage  paid.*  The  service  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given 
ntiinber  of  days  after  such  service  a  rieht  may  be  exer- 
cised, or  an  act  is  to  be  done  by  the  adverse  party,  the 
time  within  which  such  right  may  be  exercised  or  act  be 
done  is*  extended  one  day  for  every  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  ad- 
dress; such  extension,  however,  not  to  exceed  ninety  days 
in  all.    [In  effect  July  1st,  1874.] 

Distance— sec.  lOOSn;  23  Cal.  152. 

Proof  of  service  by  mail— 35  Gal.  184. 

§  1014.  A  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appear- 
ance for  him.  After  appearance,  a  defendant  or  his  at- 
torney is  entitled  to  notice  of  all  subsequent  proceedings 
of  which  notice  is  required  to  be  given.  But  where  a  de- 
fendant has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want 
of  bail. 

Appearance— answer  as,  13  Gal.  556;  21  Gal.  51:  31  Cal.  346:  attorney, 
tbrongh,  see  note,tV^a:  notice  of,  4  Cal.  305;  8  Cal.  339, 569:  27  CaL  295: 
28  CaL  649 :  to  quash  summons,  etc.,  4  Cal.  305;  44  Cal.  630 ;  47  Cal.  614;  50 
CaL  185;  53  Cal.  245:  sufBclencv  of.  44  Cal.  157;  47  Cal.  614,  and  see  notice 
of:  waiver  by, generally.  14  Cal.  677,  and  see  last  subhead:  walTcr  of 
summons,  sees.  406, 416;  4  Cal.  120.280:  14  Cal.  105;  44  CaL  630;  45  CaL 
257;  50  Cal.  185:  where  none,  16  Cal.  160. 

Appearance  by  attorney— 4  Cal.  280;  13  Gal.  191;  17  Cal.  431;  21  CaL 
51;  29  Cal.  147;  30  Cal.  192, 439;  31  Cal.  346;  42  Cal.  148, 439;  43  Gal.  485;  44 
Cal.  157, 284. 

Notice  of  snbseqnent  proceedings— how  given,  sec.  1015. 

§  1015^  When  a  plaintiff  or  a  defendant,  who  has  ap- 
peared, resides  out  of  the  State,  and  has  no  attorney  in 
the  action  or  proceeding,  the  service  may  be  made  on  the 
clerk  for  him.  But  in  all  cases  where  a  party  has  an  at-- 
tomey  in  the  action  or  proceeding,  the  service  of  papers, 
when  required,  must  be  upon  the  attorney  instead  of  the 
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party,  except  of  8ubp<Biuui,  of  writs,  and  other  proceas  ia- 
sned  in  the  snit,  and  of  papers  to  bring  him  into  contempt. 

Attorney— «ttthority  of,  see.  288,  snML  1,  note :  21  Cat  426;  42  Cal.  439; 
duties  of,  Mfe.  282 :  cUstarred,  when,  see  seca.  287  to  299;  People  v.  Pear* 
son,  June  luUi,  1880, 5  Pac.  C.  L.  J.  637. 

Senrice,  how  made— «ec.  1011 :  on  attorney,  47  CaL  614. 

Exception  of  proceaa  and  contempt— sec.  1016. 

§  1016.  The  foregoing  provisions  of  this  chapter  do 
not  apply  to  the  service  of  a  summons  or  other  process, 
or  of  any  paper  to  bring  a  party  into  contempt. 

§  1017.  Any  siunmons,  writ,  or  order,  in  any  civil  suit 
or  proceeding,  and  all  other  papers  requiring  service,  may 
be  transmitted  by  telegraph  for  service  in  any  place,  ana 
the  telegraphic  copy  of  such  writ,  or  order,  or  paper,  so 
transmitted,  may  be  served  or  executed  by  the  officer  or 
person  to  whom  it  is  sent  for  that  purpose,  and  returned 
by  him,  if  any  return  be  requisite,  in  the  same  manner, 
and  with  the  same  force  and  effect,  in  all  respects,  as  the 
original  thereof  might  be  if  delivered  to  him;  and  the  of- 
ficer or  person  serving  or  executing  the  same  has  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if  the 
copy  were  the  original.  The  original,  when  a  writ  or  or- 
der, mast  also  be  filed  in  the  court  from  which  it  Tvas 
issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office  from  which  it  was  sent.  In  sending 
it,  either  the  original  or  the  certified  copy  may  be  used  by 
the  operator  for  that  purpose.  Whenever  any  document 
to  be  sent  by  telegraph  bears  a  seal,  either  private  or  offl- 
cial,  it  is  not  necessary  for  the  operator,  in  sending  the 
same,  to  telegraph  a  description  of  the  seal,  or  any  words 
or  device  thereon,  but  the  same  may  be  expressed  in  the 
telegraphic  copy  by  the  letters  "  L.  S."  or  by  the  word 
"  seal.'*" 
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CHAPTER  VI. 
OF  COSTS. 

S  1021.  Compensation  of  attorneys.   Costs  to  parties. 
I  1022.  When  allowed,  of  course,  to  the  plaintiff. 
S  1023.  Several  actions  brought  on  a  single  cause  of  action  can  carry 
costs  in  but  one.  , 

tl024.  Defendimt's  costs  must  be  allowed,  of  course,  in  certain  cases. 
1025.  Costs,  when  in  the  discretion  of  the  court. 
S  1026.  When  the  several  defendants  are  not  united  in  interest,  costs 

may  be  served. 
S  1037.  Costs  of  appeal  discretionary  with  the  court,  in  certahi  cases. 

§1028.  Referee's  fees. 
1029.  Continuance,  costs  may  be  imposed  as  condition  of. 
<k  1O30.  Costs  when  a  tender  is  made  before  suit  brought. 
1081.  Costs  in  action  by  or  against  an  adminisfarator,  etc. 

1032.  Costs  in  a  review  other  than  by  appeaL 

1033.  FUing  of,  and  affidavit,  to  bill  of  costs. 

1034.  Costs  on  appeal,  how  claimed  and  recovered. 

1035.  Interest  and  costs  must  be  included  by  the  clerk  in  the  judg* 
ment. 

S  1036.  When  plaintiff  is  anon-resident  or  foreign  corporation,  defend' 

anf  may  require  security  for  costs. 
S  1037.  If  such  security  be  not  given,  the  action  may  be  dismissed. 

1  1038.  Costs  when  State  is  a  party. 

$  1039.  Costs  when  county  is  a  psurty. 

§  1021.  The  measure  and  mode  of  compensation  of  at- 
torneys and  counsellors  at  law  is  left  to  the  agreemeQt,  ex- 
press or  implied,  of  the  parties;  but  parties  to  actions  or 
proceedings  are  entitlea  to  costs  and  disbursements,  as 
nereinafter  provided. 

Oompenaatlon  of  attorneys— see  sec.  282n:  eminent  domain,  in, 
sec.  1251:  equity,  in,  as  costs  where  series  of  suits,  39  Cal.  85:  fore- 
closure, on,  sec.  726f»;  sec.  1500:  5  Cal.  492:  Injunction  bond,  as  dam- 
ages on,  13  CaL  585;  25  Cal.  170;  28  Cal.  11:  lien  for  limited,  1  CaL  331: 

2  CaL  507;  11  CaL  93:  maintenance  obsolete,  22  Cal.  95:  mechanics' 
liens,  on,  sec.  1195:  partition,  in,  sees.  796,  796:  receiver,  for,  15  CaL 
207:  representing  heirs  of  estate,  for,  sec.  1718:  retainer,  3  CaL  108: 
trust  funds,  out  of,  40  CaL  289. 

OoBts  and  disburaements— eminent  domain,  sec.  1255:  error  as  to, 
correcting,  28  Cal.  102:  foreclosure,  5  Cal.  416,  492:  married  woman,  26 
Cal.  443:  mechanics'  liens,  on,  sec.  1195:  money,  action  for,  29  CaL  281 : 
negotiable  instrument,  lost,  where,  28  CaL  561 :  new  trial,  29  Cal.  281 : 
partition,  sees.  766,  796,  798,  801 :  percentage  at  San  Francisco,  Stats. 
1866,  p.  66:  85  CaL  195;  49  Cal.  59(5:  phonographic  reporters,  sec.  274: 
Probate  Proceedings— contested  wills,  sec.  1332;  executor,  sees.  1503, 
1509, 1616;  homesteads,  as  to,  sec.  1465;  reference  of  claim,  sec.  1506; 
q>eciflc  performance,  36  Cal.  230. 

§  1022.  Costs  are  allowed,  of  course,  to  the  plaintiff, 
upon  a  judgment  in  his  favor,  in  the  following  cases: 

CODB  Civ.  PIU>0.-4B1. 
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1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  valae  of  the  property  amounts  to 
three  hundred  dollars  or  over;  such  value  shall  be  deter- 
mined by  the  jury,  court,  or  referee  by  whom  the  action 
is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  three  hundred  dolliurs  or  over; 

4.  In  a  Special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine. 

Section  generallf-^  CaL  M6;  87  Cal.  202. 

Oo8t8  discretionaxy— wben,  sees.  102S»  1027. 

Subdivision  l.  Beal  propertf— recoyerr  of  possession  of,  30  CaL 
547;  37  CaL  202. 

SUBDIVISION  2.  Personal  property— ralae,  sec.  1025:  5  CaL  267:  33 
CaL  309.  r-  x-     7 

Subdivision  3.  Money  or  damages— sec.  1025:  damagres,  10  CaL 
217;  17  CaL  336. 

Subdivision  4.   Special  proceeding— generally,  sees.  1063-1822. 

Subdivision  5.  Tax  mits— 53  CaL  386. 

§  1023.  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case  for  the 
same  cause  of  action,  against  several  parties  who  might 
have  been  joined  as  defendants  in  the  same  action,  no 
costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  may  be  at  his  election,  if  the  party 
proceeded  against  in  the  other  actions  were,  at  the  com- 
mencement of  the  previous  action,  openly  within  this 
State;  but  the  disbursements  of  the  plaintiff  must  be 
allowed  to  him  in  each  action. 

Several  partiea— who  might  have  been  Joined  as  defendants,  sec. 


§  1024.  Costs  must  be  allowed,  of  course,  to  the  de- 
fendant, upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty-tw6,  and  in 
special  proceedings. 

Special  proceedings— sees.  1063-1822. 

§  1025.  In  other  actions  than  those  mentioned  in  seo- 
tion  ten  hundred  and  twenty-two,  costs  may  be  allowed  or 
not,  and,  if  allowed,  may  be  apportioned  between  the  par- 
ties, on  the  same  or  adverse  siaes,  in  the  discretion  of  the 
court;  but  no  costs  can  be  allowed  in  an  action  for  the 
recovery  of  money  or  damages  when  the  plaintiff  recovers 
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less  than  three  hundred  dollars,  nor  in  an  action  to  recover 
the  possession  of  personal  property,  when  the  value  of  the 
property  is  less  than  three  nundred  dollars. 

Costs  discretionary— when,  25  CaL  266;  28  Cal.  661;  35  CaLlSS;  39 
CaL€67;40Cal.288.  ' 

RecoTers  less  thain  $300—6  CaL  286;  17  Cal.  386. 

§  1026.  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two, 
not  united  in  interest,  and  makine  separate  defenses  by 
separate  answers,  and  plaintiff  fails  to  recover  judgment 
against  all,  the  court  must  award  costs  to  such  of  the  de- 
fendants as  have  judgment  in  their  favor. 

Judgment  for  some  defendants— sec.  578  and  note. 

Joint  recoverr  of  costs— by  several  defendants,  5  Cal.  61 :  Joint  lia- 
bility also,  18  Cal.  219. 

§  1027.  In  the  following  cases,  the  costs  of  appeal  are 
in  the  discretion  of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modified. 

Oosts  of  appeal— meaning  of  term,  11  Cal.  341 :  of  printing  tran- 
script, 28  Cal.  B3. 

SUBDIVTSION  1.   New  trial  ordered— 13  Cal.  58 ;  24  CaL  350. 
SUBDivisioir  2.  Judgment  modified— sees.  53»,  957;  1  Cal.  61;-  3 
CaL  269;  18  Cal.  689;  30  Cal.  458. 

§  1028w  The  fees  of  referees  are  five  dollars  to  each  for 
every  day  spent  in  the  husiness  of  the  reference;  but  the 
parties  may  agree,  in  writing,  upon  any  other  rate  of  com- 
pensation, and  thereupon  such  rate  shall  be  allowed. 

Beference— generally,  sees.  638-645. 

Referees'  in  partition— compensaticm  of,  sees.  768, 796. 

§  1029.  When  an  application  is  made  to  a  court  or 
reieree  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  the  postponement  may  be  imposed,  in  the  dis- 
cretion of  the  court  or  referee,  as  a  condition  of  granting 
the  same. 

Fos^nement— generally,  sees.  595, 596. 

§  1030.  When,  in  an  action  for  the  Recovery  of  money 
only,  the  defendant  alleges  in  his  answer  that  before  the 
commencement  of  the  action,  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon 
deposits  in  court  for  plaintiff  the  amount  so  tendered, 
and  the  allegation  be  found  to  be  true,  the  plaintiff  can- 
not recover  costs,  but  must  pay  costs  to  the  defendant. 

No  costs  where  section  foIlowedr-25  Cal.  502. 

Tender— sec.  2076 :  plea  of,  when  gains  costs,  28  Cal.  238. 
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Offer  to  compromise— sec.  997. 
Deposit  in  oonrt— eecs.  572-574,  sec.  1024. 

§  1031.  In  an  action  piosecated  or  defended  by  an  ex- 
ecutor, administrator,  trustee  of  express  trust,  or  a  per- 
son expressly  authorized  by  statute,  costs  may  be  recov- 
ered as  in  action  by  and  against  a  person  prosecuting  or 
defending  in  bis  own  right;  but  such  costs  must  bvthe 
judgment  be  made  chargeable  only  upon  the  estate,  fund, 
or  party  represented,  unless  the  court  directs  the  same  to 
be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis- 
management or  bad  faith  in  the  action  or  defense. 

Costs  against  executor,  etc-Hiecs.  1508, 1509;  6  CaL  169;  33  CaL  656. 

Tnxst  funds— attorney's  fee  oat  of,  40  CaL  288. 

§  1032.  When  the  decision  of  a  court  of  inferior  juria- 
diction  in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  than 
by  appeal,  the  same  costs  must  be  allowed  as  in  cases  on 
appeal,  and  may  be  collected  by  execution,  or  in  such 
manner  as  the  court  may  direct,  according  to  the  nature 
of  the  case. 

Special  proceedings— generally,  sees.  1063-1^. 

Decision  of  inferior  court  reyiewed— sees.  1067-1110.       * 

Oosts  on  appeal— sees.  129»,  1027, 1034. 

§  1033.  The  party  in  whose  favor  judgment  is  ren- 
dered, and  who  claims  his  costs,  must  deliver  to  the  clerk, 
and  serve  upon  the  adverse  party,  within  five  days  after 
the  verdict  or  notice  of  the  decision  of  the  court  or  referee — 
or,  if  the  entry  of  the  judgment  on  the  verdict  or  decision 
be  stayed,  then  before  such  entry  is  made — ^a  memo- 
randum of  the  items  of  his  costs  and  necessary  disburse- 
ments in  the  action  or  proceeding,  which  memorandum 
must  be  verified  by  the  oath  of  the  party,  or  his  attorney 
or  agent,  or  by  the  clerk  of  his  attorney,  stating  that  to 
the  best  of  his  knowledge  and  belief  the  items  are  cor- 
rect, and  that  the  disbursements  have  been  necessarily 
incurred  in  the  action  or  proceeding.  A  party  dissatisfiea 
with  the  costs  claimed,  may,  within  five  days  after  notice 
of  filing  of  the  bill  of  costs,  file  a  motion  to  have  the  same 
taxed  by  the  court  in  which  the  judgment  was  rendered, 
or  by  the  judge  thereof  at  chambers.  [In  effect  July  Ist, 
1874.] 
Memorandnin  of  costs— essential,  16  Cal.  403. 

Items  included— new  trial,  where,  see  13  CaL  58:  short-hand  report- 
er's fees,  sec.  274 :  witness  fees,  see  41  Cal.  242. 

Betascation  of  costs-^  Cal.  417;  23  CaL  286:  amendment  of  bin  of 
costs,  sec.  473n;  3  CaL  115;  46  Cal.  680:  correcttng  error  by  appeal,  28 
Cal.  245. 
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Costs  on  appeal— sectioii  inappUeaUle  to,  11  CaL  841:  generally,  see 
sec.  lOffin. 

§  1034.  Whenever  costs  are  awarded  to  a  party  by  an 
Appellate  court,  if  he  claims  such  costs,  he  must,  within 
1;£lrty  days  after  the  remittitur  is  filed  with  the  clerk  be- 
low,  deliver  to  such  clerk  a  memorandum  of  his  costs, 
-verified  as  prescribed  by  the  j^receding  section,  and  there- 
after he  may  have  an  execution  therefor  as  upon  a  judg- 
ment. 

Costs  on  appeal—eec.  lOUs;  14  Cal.  2S2;  Cohen  v.  Gray,  Httfch  4th, 
1880,Arac.C.L.J.71. 
Benittitar— eec.  958. 
XCemorandum  of  costs— delivered  to  clerk  (tf  court  below,  24  Cal. 

EaEOcntion  therefor— 14  CaL  232;  24  CaL  350. 

g  1035.  The  clerk  must  include  in  the  judgment  entered 
up  by  him,  any  interest  on  the  verdict  or  decision  of  the 
court,  from  the  time  it  was  rendered  or  made,  and  the 
costs,  if  the  same  have  been  taxed  or  ascertained;  and  he 
must,  within  two  days  after  the  same  are  taxed  or  ascer- 
tained, if  not  included  in'  the  judgment,  insert  the  same 
in  a  blank,  left  in  the  judgment  for  that  jpurpose,  and 
must  make  a  similar  in8ertk>n  of  the  costs  in  the  copies 
and  docket  of  the  judgment. 

Entering  np  interest— 30  CaL  78. 

Inserting  costs  in  blank— formerly  unanthorlzed,  16  Cal.  403. 

S  1036.  When  the  plaintiff  in  an  action  resides  out  of 
the  State,  or  is  a  foreign  corporation,  security  for  the  costs 
and  charges,  which  may  be  awarded  against  such  plaint- 
iff, may  be  required  by  the  defendant.  When  required, 
all  proceedings  in  the  action  must  be  stayed  until  an  un- 
dertaking, executed  by  two  or  more  persons,  is  tiled  with 
the  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  by  judg- 
ment, or  in  the  progress  of  the  action,  not  exceeding  the 
snm  of  three  hundred  dollars.  A  new  or  an  additional 
undertaking  may  be  ordered  by  the  court  or  judge,  upon 
piroof  that  the  original  undertaking  is  insufficient  security, 
and  proceedings  in  the  action  stayed  until  such  new  or 
additional  undertaking  is  executed  and  filed. 

Residence  of  corporation— 22  Cal.  538. 

Notice  that  security  is  required— sec.  1037;  19  CaL  77. 

IJndertakings  generally— sec.  941  n. 

§  1037.  After  the  lapse  of  thirty  days  from  the  service 
of  notice  that  security  is  required,  or  of  an  order  for  new 
or  additional  security,  upon  proof  thereof,  and  that  no 
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undertaking  as  required  has  been  filed,  the  court  or  jndge 
may  order  the  action  to  be  dismissed. 
DiimiMal,  when  too  Uto— 19  CaL  77. 

§  1038.  When  the  State  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  State 
treasury. 

No  sacttiity  required  of  State^ec.  1056. 

§  1039.  When  a  county  is  a  party,  and  costs  axe 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 

No  secmity  required  of  county— sec.  1058. 
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CHAPTER  VII. 
GBNERAL  PROVISIONS. 

S  1045.  liOSt  papers,  bow  supplied. 

S  1016.  Papers  -without  the  title  of  the  action,  oirwltli  defective  title, 
may  be  vidld. 

il047.  Successive  actions  on  the  same  contract,  etc. 
1048.  Consolidation  of  several  actions  into  one. 
1049.  Actions,  when  deemed  pending. 
§  1090.  Actions  to  determine  adverse  claims,  and  by  sureties. 
I  1051.  Testimony,  when  to  be  taken  by  the  clerk. 
§  1052.  The  clerk  must  keep  a  register  of  actions. 
I  1033.  Two  or  tluee  referees,  etc.,  may  do  any  act. 
I  1054.  The  time  withm  which  an  act  is  to  be  done  may  be  extended. 
S  105ft.  Actions  against  a  sheriff  for  ofBcial  acts. 
$  1056.  Actions  may  be  prosecuted  in  the  Spanish  language  in  certain 

counties. 
§  1057.  Undertaking  mentioned  in  this  Code,  requisites  of . 


1058.  People  of  State  not  required  to  give  bonds  when  State  is  a  party. 
Surety  on  appeal  substituted  to  rights  of  Judgment  creditor. 


§  1045.  If  an  original  pleading  or  paper  be  lost,  the 
court  may  authorize  a  copy  thereof  to  be  filed  and  used 
instead  oi  the  original. 

Lost  paper8-4  Gia.  881;  24  CaL  267;  27  Cal.  423;  28  Gal.  657;  49  CaL  263. 

§  1046.  An  affidavit,  notice,  or  other  paper,  without 
the  title  of  the  action  or  proceeding  in  which  it  is  made, 
or  with  a  defective  title,  is  as  valid  and  effectual  for  anv 
purpose  as  if  dulv  entitled,  if  it  Intelligibly  refer  to  such 
action  or  proceeding. 
DefectiTe  title-3  Cal.  195. 

§  1047.  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the 
former  action,  a  new  cause  of  action  arises  therefrom. 

Action  defined— sec.  22. 

§  104&  Whenever  two  or  more  actions  are  pending  at 
one  time  between  the  same  parties  and  in  the  same  court, 
upon  causes  of  action  which  might  have  been  joined,  the 
court  may  order  the  actions  to  be  consolidated. 

Oonsolidation  of  actions— 27  Cal.  500;  29  Cal.  307. 

§  1049.  An  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal  has  passed,  un- 
less the  judgment  is  sooner  satisfied. 

Pendency  of  action— M  Cal.  391. 
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§  1050.  An  action  may  be  broneht  by  one  i>ei8on 
against  another  for  the  purpose  of  determining,  an  ad- 
verse claim,  which  the  latter  makes  against  the  former 
for  money  or  property  upon  an  alleged  obligation;  and 
also  against  two  or  more  persons,  for  the  purpose  of  com- 
pelling one  to  satisfy  a  debt  due  to  the  other,  for  which 
plaintiff  is  bound  as  a  surety. 

Prerenting  snit— proviBion  not  designed  for,  6  CaL  82;  and  see  13 
vftl>  698* 

Quieting  title  to  realtf-rsec.  738. 

Sorety's  salt— 24  Gal.  157. 

§  1051.  On  the  trial  of  an  action  in  a  court  of  record, 
if  there  is  no  short-hand  reporter  of  the  court  in  attend- 
ance, either  party  may  require  the  clerk  to  take  down  the 
testimony  in  writing. 

Olerk's  powers  and  duties— sec.  970ii. 

Olerk's  mlnntes  of  the  trial— 1  Gal.  462, 470;  2  CaL  54, 161;  14  CaL  38, 
n;  27  CaL  107;  28  GaL  174, 299;  33  Cal.  173. 

§  1052.  The  clerk  must  keep  among  the  records  of  the 
court  a  register  of  actions.    He  must  enter  therein  the 
title  of  the  action,  with  brief  notes  under  it,  from  time  to 
time,  of  all  papers  filed  and  proceedings  had  therein. 
Records  of  tlie  court— see  sees.  668, 672, 683. 

§  1053.  When  there  are  three  referees,  or  three  arbi- 
trators, all  must  meet,  but  two  of  them  may  do  any  act 
which  might  be  done  by  all. 

Beferenoes  and  trials  by  referees— sees.  63&-645. 

§  1054.  When  an  act  to  be  done,  as  provided  in  this 
Code,  relates  to  the  pleadings  in  the  action,  or  the  under- 
takings to  be  filed,  or  the  justification  of  sureties,  or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other 
than  of  appeal,  the  time  allowed  by  this  Code  may  be  ex- 
tended, upon  good  cause  shown  by  the  court  in  which  the 
action  is  pending,  or  a  judge  thereof ;  but  such  extension 
shall  not  exceed  thirty  days  without  the  consent  of  the 
adverse  party.    [In  effect  March  9th,  1880.] 

Bxtension  of  time— 17  CaL  122;  24  Cal.  179;  27  Gal.  106,  888;  41  CaL 
515;  43  Gal.  320:  47  CaL  86:  computation  of  time,  sec.  12  and  notes:  holi- 
days, sees.  10, 11, 13. 

Thirty  day»-28  Cal.  238;  43  Gal.  320. 

§  1055.  If  an  action  be  brought  against  a  sheriff  for  an 
act  done  by  virtue  of  his  office,  and  he  give  written  notice 
thereof  to  the  sureties  on  any  bond  of  indemnitv  received 
by  him,  the  judgment  recovered  therein  shall  D6  condn- 
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sive  evidence  of  his  right  to  recover  against  such  sureties; 
and  the  court  may,  on  motion,  upon  notice  of  fire  days, 
order  judgment  to  be  entered  up  against  them  for  the 
amount  so  recovered,  including  costs.  [In  effect  April 
15th,  1880.] 

Section  striotly  oonstmed— against  sbertff,  28  CaL  102. 

Indexnnlfler  may  interrane— 21  CaL  442. 

§  105&  Bepealed.    [In  effect  April  16th,  1880.] 

§  1057.  In  all  cases  where  an  undertaking  with  sure- 
ties is  required  by  the  provisions  of  this  Code,  the  officer 
taJ^ing  tne  same  must  require  the  sureties  to  accompany 
it  'With  an  affidavit  that  they  are  each  residents  and 
householders  or  freeholders  within  the  State,  and  are  each 
-worth  the  sum  specified  in  the  undertakiug,  aver  and 
above  all  their  just  debts  and  liabilities,  exclusive  of 
prox>erty  exempt  from  execution;  but  when  the  amount 
specified  in  the  undertaking  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  they 
may  state  in  their  affidavits  that  they  are  severally  worth 
amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  amount  be  equivalent  to  that  of  two  sufficient 
sureties. 

Undertaking— defectiye,  2  Gal.  562;  13  Cal.  606. 

Affidavit— defective,  curing  objection  to,  62  Cal.  447;  each  worth  the 
saiAt  etc.,  7  GaL  618. 

Property  exempt  fronh  ezecntion— sec.  690  and  notes. 

Applied  to  gnardians— eec.  1809. 

§  1058.  In  any  civil  action  or  proceeding  wherein  the 
State,  or  the  people  of  the  State,  is  a  party  plaintiff,  or 
any  State  officer,  in  his  official  capacity,  or  on  behalf  of 
the  State,  or  any  county,  city  and  county,  city,  or  town, 
is  a  party  plaintiff  or  defendant,  no  bona,  written  under- 
taking, or  security  can  be  required  of  the  State,  or  the 
people  thereof,  or  any  officer  thereof ,  or  of  any  county,  city 
and  county,  city,  or  town ;  but  on  complying  with  the  other 
provisions  of  this  Code,  the  State,  or  the  people  thereof, 
or  any  State  officer  acting  in  his  official  capacity",  have  the 
same  rights,  remedies,  and  benefits  as  if  the  bond,  under- 
taking, or  security  were  given  and  approved  as  required 
by  this  Code.    [In  effect  April  15th,  1880.] 

Goats  against  State  or  conntj— sees.  1038, 1039. 

Oonnty- Board  of  Supervisors  Included,  10  GaL  344. 

§  1059.  Whenever  any  surety  on  an  undertstking  on 
appeal,  executed  to  stay  proceedings  upon  a  money  judg- 
ment, pays  the  judgment,  either  with  or  without  action. 
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after  its  affinnation  "by  the  appellate  court,  he  is  snbsti- 
tnted  to  the  rights  of  the  judgment  creditor,  and  is  enti- 
tled to  control,  enforce,  and  satisfy  such  judgment  in  all 
respects  as  if  ne  had  recovered  the  same.  (In  effect  July 
1st,  1874.] . 

Undertaking  on  appeal— sec.  Mln. 

Subrogation  of  8arelie&-«ec.  70to. 


PART  m. 

OF   SPECIAL  PROCEEDINGS   OP  A 

CIVIL    NATURE. 

TiTiiE  I.    Of  Wbtts  of  Mahdatb  asd  Prohibition.    §§ 
1067-1110. 
n.    Of  Contestdtg  Elbctions.    §§  1111-1127. 
HI.    Of  Summaby  Frocbedings.    §§  1132-1178. 
IV.    Of  Enfobcebeent  of  Liens.    §§  1180-1206. 
V.    Of  Contempt.    §§  1209-1222. 
VI.    Of  Voluntary  Dissolittion  of  Corporations. 
§§  1227-1223. 
vn.    Of  Eminent  Domain.    §§  1237-1263. 
YHI.    Of  Escheated  Estates.    §§  1269-1272. 
IX.    Of  Change  of  Name.    §§  1276-1278. 
X.    Of  Arbitrations.    §§  1281-1290. 
XI.    Of  Pboceedinos  in  Probate  Courts.   §§  129^ 

1809. 
Xn.    Of  Sous  Traders.    §§  1811-1821. 
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the  defendant. 

nalntia'  and  OftfeDduii— *«.  lOS. 

3  1064.  A  judgment  in  a  special  proceeding  fa  tbe  final 
determinatlan  of  the  rights  of  the  parties  therein.  Tlis 
defiDiCiooB  of  a  motion  and  an  order  in  a  civil  action  an 
applicable  to  Bimilai  acts  in  a  special  pioceedlng. 

Jadnneot— deOiilClon  of.  >ec.  vn  lod  nole. 

Moudu  and  utder-uc,  lOM. 

TTTLB  t 
OF    ^TBITS    OF    RSTZBW,  aCAHSATE,  AlTD 

PROHIBITION. 
Chap  L    Writ  of  review. 
H.    Writ  of  mandate. 
IIL    Writ  of  prohibition. 
IV.    Writs  of^review,  inaDdat«,  and  piobibitlon  mar 

issue  and  be  heard  at  chambeis. 
V.    Bules  ot  practice  and  appeals. 

CHAPTEK  L  I 

'WRIT    OF   REVIEW. 


«  stayadi  or  not. 

of.  J 

bepeiteeted.  Heulngui 


Writ,  gansnllr— B«.  Sin. 
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§  1068.   A  writ  of  review  may  be  granted  by  any 

court,  except  a  Police  or  Justice's  Court,  when  an  inferior 

tribunal,  board,  or  officer,  exercising  judicial  functions, 

has  exceeded  the  jurisdiction  of  such  tribunal,  board,  or 

officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the 

court,  any  plain,  speedy,  and  adequate  remedy. 

Oer^oraxi-^Extettt  qf  review  on,  sec.  1074,  and  see  Exceeded  the 
JusiSDiOTiON,  note  tn/Vov  0&iec/--to  annul  and  not  to  restrain;  Lamb 
V.  Schottler,  March  17tn,  1880, 6 Tac.  C.  L.  J.  140.  When  proper  or  other- 
wise—Bee  under  Exobbded  the  Jurisdictioit,  note  infra. 

Granted  by  any  court— see  sees.  5In,  76,  subd.  5  and  notes;  7  Cnl. 
113;  10  CaL  344)  49  Cal.  29. 

Inferior  tribonal— board  or  officer;  existence  of  court  implied,  53 
Cal.  644.  I 

Exercising  judicial  functions— applies  to  municipal  boards,  8  Cai. 
58;  13  Cal.  11:  16  Cal.  208;  18  Cal.  49;  23  Cal.  302,  492;  25  Cal.  94;  51  Cal. 
807;  52  Cal.  132;  53  Cal.  389;  Lamb  v.  Schottler,  March  17th.  1880, 5  Fac. 
G.  li.  J.  140;  People  v.  Board  of  Education,  Oakland,  March  22nd,  1880, 
5  Pac.  C.  L.  J.  194:  ministerial  act  of  judicial  officer,  40  CaL  344. 

Exceeded  the  jurisdiction— if«antn^  of  phrase,  43  Cal.  365.  No  inter- 
ference  otherwise,  3  Cal.  386;  5  Cal.  476;  7  Cal.  244:  19  Cal.  157 ;  22  Cal.  465; 
30  CaL  98;  35  Cal.  269:  40  CaL  479;  50  Cal.  282;  53  Cal.  393, 495;  Cereghino 
V.  Finochio,  Feb.  2nd,  1880,  5  Pac.  C.  L.  J.  53.  Extent  of  review— sec. 
1074:  errors  of  law  or  Judgment,  not  corrected,  29  Cal.  459,  632;  40  Cal. 
642;  42  CaL  630;  43  CaL  312,365;  45  CaL  245^  46  Cal.  79,  667;  47  Cal.  604. 
Certiorari  not  proper,  2  Cal.  262:  certiorari  proper,  39  Cal.  670:  51  Cal. 
307;  53  Cal.  389, 495;  Bateman  v.  Superior  Court,  etc.,  March  6th,  1880, 5 
Pac.  C.  L.  J.  77;  Cal.  F.  Co.  v.  Halsey,  March  15th,  1880,  5  Pac.  C.  L.  J. 
125. 

No  appeal— requisite  for  certiorari,  1  Cal.  152;  4  CaL  185;  13  CaL  173; 
19  Cal.  78;  21  Cal.  166;  28  CaL  115:  42  CaL  252;  43  Cal.  25;  47  CaL  7,  528; 
53  CaL  495;  Cereghino  v.  Finochio,  Feb.  2nd,  1880, 5  Pac.  C.  L.  J.  53. 

IxL  the  judgment  of  the  court— discretion  to  refuse  writ,  42  Cal.  252; 
47  Cal.  222;  50  Cal.  473:  discretion  in  quashing;  Lamb  v.  Schottler, 
March  17th,  1880, 6  Pac.  C.  L.  J.  140. 

Flatn,  speedy,  and  adequate  remedy— see  No  Appeal,  note  <vpra, 
and  1  CaL  IfiS;  14  Gal.  479;  47  CaL  528;  Lamb  v.  Schottler,  March  17th, 
1880, 5  Pac.  C.L.  J.  140. 

§  1069.  The  application  must  be  made  on  affidavit  by 
the  party  beneficially  interested,  and  the  court  may  re- 
quire a  notice  of  the  application  to  be  given  to  the  adverse 
party,  or  may^rant  an  order  *)  show  cause  why  it  should 
not  be  allowed^  or  may  grant  the  writ  without  notice. 

Application— 49  Cal.  136:  Supreme  Ct.  rule  28.  Notice  qf-^  Cal. 
683.  By  party  beneficially  interested,  see  sec.  367n;  53  Cal.  389.  Issuance 
—only  upon  <nrder  of  the  Court,  40  Cal.  481 ;  Supreme  Ct.  rule  23. 

§  1070.  The  writ  may  be  directed  to  the  inferior  tri- 
bunal, board,  or  officer,  or  to  any  other  person  having  the 
custody  of  the  record  or  proceedings  to  be  certmed. 
When  directed  to  a  tribunal,  the  clerk,  if  there  be  one, 
must  return  the  writ  with  the  transcript  required. 
Cods  Crv.  Pboo.- 
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Directed  to  inferior  trilmnal,  eto.~^  GaL  644;  Lamb  «. 
Karch  17th,  1880, 5  Pac.  C.  L.  J.  140. 

Betom  of  writ-«ec.  1075, 34  CaLS52;  53 GaL644:  tEUfla^t : 
see  CxBTimiro  Bsoobd  Ain>  FBOoxxDnroB,  sec  1071«. 

§  1871.  The  writ  of  review  mast  command  tbe  paitjl 
to  whom  it  is  directed  to  certify  fully  to  the  court  iSMnUod 
the  writ,  at  a  speciiied  time  and  ^lace,  a  transcript  of  ttai 
record  and  proceedings,  (describing  or  referring  to  thend 
with  convenient  ceitSAUty)  that  the  same  mav  be  reviewed: 
by  the  court;  and  requiring  the  party,  in  the  meantime,! 
to  desist  from  further  proceedings  in  the  matter  to  be  re-j 
viewed. 

Party  to  whoi^  directed— Lamb  v.  ScbotUer,  Httfcb  17th,  1880,  f 
Pac.c:L.J.140. 

Certifying  record  and  proceedings— 32  CaL  50, 582;  84  Cal.  332. 
At  specified  time— see  Supreme  Ct.  rale  23. 

§  1072.  If  a  stay  of  proceedings  be  not  intended,  the 
words  requiring  the  stay  must  be  omitted  from  the  writ; 
these  words  may  be  inserted  or  omitted,  in  the  sound  dis- 
cretion of  the  court;  but  if  omitted,  the  power  of  the  in- 
ferior court  or  officer  is  not  suspended  or  the  proceedings 
stayed. 

§  1073.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  civil  action,  except  when  otherwise  ex- 
pressly directed  by  the  court. 

Service  of  writ— on  public  tribunal,  etc.,  and  proof  of  same.  Su- 
preme Ot.  rule  28. 

Service  of  sumfliona-sec.  410  etieq, 

§  1074.  The  review  upon  this  writ  cannot  be  extended 
further  than  to  determine  whether  the  inferior  tribunal, 
board,  or  officer  has  regularly  pursued  the  authority  of 
such  tribunal,  board,  or  officer. 

Extent  of  review— see  under  Exceeded  the  Jubibdictzov,  sec 
1068i>;  14  Cal.  479;  35  Cal.  269;  43  Cal.  365;  53  CaL  204, 644. 

Begnlarly  pursued  its  authority— interpretation  of,  43  CaL  365;  S^ 
Cal.  204;  Bateman  v.  Superior  Court,  etc.,  March  6th,  1880, 5  "Bnc.  C.  L. 

J.  77. 

§  1075.  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a 
full  return  has  been  made,  the  court  must  hear  the  jMoties, 
or  such  of  them  as  may  attend  for  that  purpose,  imd  may 
thereupon  give  judgment,  either  affirmmg,  or  annulling, 
or  modif yiug  the  proceedings  below. 

Return— eec  1070f>. 

Hearing— see  Obaittbd  by  aht  Coubt,  sec.  i068i». 

Modifybig  proceedings  below-p49  Cal.  570. 
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§§  1076-7 


3.(I7&  A  co^y  of  the  judgment,  sig^ned  by  the  clerk, 

"t  be  transmitted  to  the  inferior  tribunal,  board,  or 

yffioer  having  the  custody  of  the  record  or  proceeding 
3exrtlfied  up. 

S  Ji077.  A  copy  of  the  judgment,  signed  by  the  clerk, 
Bootiered  upon  or  attached  to  the  writ  and  return,  consti- 
tnl^e  the  judgment  rolL 

Xndgment  roll— petition  no  part  of  « 47  Cal.  604. 
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CBLA.PTEB  n. 
"WRIT  OF  MAin>ATB. 

^  1064.  Mandate  defined. 

S  1085.  When  and  by  what  court  Issued. 

S  1U66.  Writ,  when  and  upon  what  to  Issue. 

I  1087.  Must  be  either  alternative  or  peremptory.    Substance. 

S  1088.  If  the  application  be  without  notice,  the  alternative  writ  may 

issue;  otherwise,  the  peremptory.   Notice  and  default. 
S  1069.  The  adverse  party  may  answer  under  oath. 
S  1090.  If  an  essential  question  of  fact  Is  raised,  the  court  may  order  a 

jury  trial. 
S  1001.  The  applicant  may  demur  to  the  answer  or  countervail  It  by 

proof. 
I  1092.  Motion  for  new  trial,  where  made. 
I  1093.  The  clerk  must  transmit  the  verdict  to  the  court  where  the 

motion  Is  pending,  after  which  the  hearing  shall  be  had  on 

motion. 
S  1094.  If  no  answer  be  made,  or  if  the  answer  raise  no  material  issue 

of  fact,  the  hearing  must  be  before  the  court. 
S  1096.  If  the  applicant  succeed,  he  may  have  damages,  costs,  and  a 

peremptory  mandate. 
$  1096.  Service  of  the  writ. 
S  1097.  Penalty  for  disobedience  to  the  writ. 

§  1004.  The  writ  of  mandamus  may  be  denominated  a 
writ  of  mandate.    [In  effect  July  Ist,  1874.] 
Writ— sec.  61n. 

'§  1005.  It  may  be  issued  by  any  court,  except  a  Jus- 
tice's or  Police  Court,  to  any  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins,  as  a  duty  resulting  from 
an  office,  trust,  or  station;  or  to  compel  the  admission  of 
a  party  to  the  use  and  enjoyment  of  a  right  or  office  to 
woich  he  is  entitled,  and  from  which  he  is  unlawfully 
precluded  by  such  inferior  tribunal,  corporation,  board, 
or  person. 

iMued  by  any  conit— by  superseded  courts,  30  Cal.  244;  45  CaL  679; 
49  Gal.  31:  power  to  issue,  see  sees.  51, 76,  snbd.  5.  and  notes  to  same: 
not  Issued  where  no  longer  necessary,  36  Cal.  289:  Supreme  Courts, 
originaljurisdlction,  47  CaL  205;  Hyatt  v.  Allen,  Maith  23rd,  1680,5 
Pac.  C.  L.  J.  664. 

Inferior  tribunal,  etc/— Discretion  not  Interfered  with,  7  CaL  276; 
10  CaL  376;  22  Cal.  34;  28  Cal.  639. 

Corporation— private,  against,  see  When  not  proper,  under  ICan- 
damns,  scope  andfonction  of,  note  i^fra. 

Board— see  StrPBBVisoBS,  under  next  note. 

PertonSi  offloial— to  whom  writ  directed:  auditor,  county,  44  CaL 
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MS;  W  OL  Id;  47  CiL  «i  UMnor.  couBtr.  N  CiL  Mt:  sleA  of  boMil 
Col.  m-.  28  cJ.e9:  41  CaL»>  oMivtcallar,  State,!  Cal.  169;  ;  (:bI.«9; 
iec&].jliKeaen^,IbO>Dliy*,BnNftB,UCil.  lli  niTemor.lg  <  al. 
Hi  30CaI.IWiLl*cy.lN:]ai)gB,ICtf.U>tlTCM.lH;9lCal.il»:41CKl. 
za,  aitaaee  What aelpnpH\miiKT  ItamAMta,  Scofb  abd  Fithc- 
TIonoF.not««it/n>-'UienffJ«CBl.2lliail(l»«  whenaal  proper.au^ec 
ICAHSAHira,  SooFB  aud  Fchctton  of,  note  iWra:  a&eet  luperin- 
(fliidea[,MCBl.4l1:suHr'leor»,«  L'SI.SMjlDCsl,  flO:  II  Ciil.42:  ^Cal. 


§  1066.  Tbe  writ  must  ba  issued  ia  all  cases  wbero 
there  ia  not  a  plain,  speedy,  and  adequate  remedy.  In  the 
ordinary  conrso  of  law.  It  must  be  issued  upon  affidavit, 
on  tbe  application  oC  tbe  party  beneflclSilly  tnteieated. 

Fliin,  fpsvdr,  and  adsqiuta  natdT—PrTvaUiiHiuBKe.vbeTefB- 
peal,2C«J.(M:  BC«1.7,1B;  lsCal.149;  SlCsl.ra;  KCal.ra:  MCal.tce: 
senerallr,  M  Cal.  2T9;  and  see  Wien  nnt  prcptr,  nuder  SCOPE  AMD 
wliece  Dot,mtwi,UCi\.sa'.  or ippeat l^deyufe^j^edT, T g1j7»?! 
treiieRiU;,H  Ca].2«3.iuul  see.  irAcnprDiicr.uDderSooPKABiiItrBO- 
TIOH  or  Maxdaicub,  sec.  Vi»n. 


Appllontioiir-bf  whom;  party  beneflclallr  Intenited,  secMTii:  2A 
Cal.  M;  !G  Cal.  «tl ;  19  Cal.  £10. 

3  10S7.  Tbe  writ  may  be  either  altematlva  or  per- 
emptory. Tbe  alternative  writ  must  st&te  senerally  the 
allegation  against  tbe  party  to  whom  it  is  directed,  and 
command  snob  party,  Immediately  after  the  receipt  of 
the  writ,  or  at  some  other  specifled  time,  to  do  the  act 
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required  to  be  performed,  or  to  show  cause  before  the 
court,  at  a  specined  time  and  place,  why  he  has  not  done 
so.  The  peremptory  writ  must  be  in  a  similar  form,  ex- 
cept that  the  words  requiring  the  party  to  show  cause 
why  he  has  not  done  as  commanded  must  be  omitted,  and 
a  return  day  inserted. 

Peremptory-  writ— without  alternative,  sec.  1088,  and  note. 

Oommand  such  party—natore  of  directions,  6  Cal.  440;  38  CaL  4S7. 

§  1088.  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be  al- 
lowed, the  alternative  must  be  lirst  issued;  but  if  the 
application  be  upon  due  notice,  and  the  writ  be  allowed, 
the  peremptory  may  be  issued  in  the  Urst  instance.  The 
notice  of  the  application,  when  given,  must  be  at  least 
ten  days.  The  writ  cannot  be  granted  by  default.  The 
case  must  be  heard  by  the  court,  whether  the  adverse 
party  appear  or  not. 

Proof  of" Benrice— on  public  body.  Supreme  Ct.  rule  28. 

Peremptory  writ— witliout  alternatiTe,  1  Cai.  143;  27  CaL  684. 

§  1089.  On  the  return  of  the  alternative,  or  the  day  on 
which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  show  cause 
by  answer  under  oath,  made  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 

Answer— sec.  437,  and  notes;  27  Cal.  695. 

§  1090.  If  an  answer  be  made,  which  raises  a  question 
as  to  a  matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the  parties, 
and  upon  the  supposed  truth  of  the  allegation  of  which 
the  application  for  the  writ  is  based,  the  court  may,  in  its 
discretion,  order  the  question  to  be  tried  before  a  jury, 
and  postpone  the  argument  until  such  trial  can  be  had, 
and  the  verdict  certilied  to  the  court.  The  question  to  be 
tried  must  be  distinctly  stated  in  the  order  -for  trial,  and 
the  county  must  be  designated  in  which  the  same  shall  be 
had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in  case 
they  tind  for  him. 

Question  to  be  tried— 9  Gal.  20;  14  Gal.  428;  17  CaL  476. 

Order  for  trial—form  of,  45  Cal.  395. 

§  1091.  On  the  trial  the  applicant  is  not  precluded  by 
the  answer  from  any  valid  objection  to  its  sumciency,  and 
may  countervail  it  by  proof,  either  in  direct  denial  or  by 
way  of  avoidance. 

Snfficienoy  of  answer— objection  to,  equivalent  to  general  de- 
murrer, 27  CaL  655;  30  Gal.  599;  48  Cal.  36. 
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g  1092.  The  motion  for  a  new  trial  must  be  made  in 
the  court  in  which  the  issue  of  fact  is  tried. 

New  trial— generally,  sec.  656,  et  sea.:  in  Supreme  Court,  when  orig- 
inal juriscUctlon  exercised,  25  Cal.  63o. 

§  1093.  If  no  notice  of  a  motion  for  a  new  trial  be 
siven,  or,. if  given,  the  motion  be  denied*  the  clerk,  within 
nve  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  the  court  in  which  the  applica- 
tion for  the  writ  is  pending,  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial;  after  which  either  party 
may  bring  on  the  argument  of  the  application,  upon  rea- 
sonable notice  to  the  adverse  party. 

§  1094.  If  no  answer  be  made,  the  case  must  be  heard 
on  the  papers  of  the  applicant.  If  the  answer  raises  only 
questions  of  law,  or  puts  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties,  the 
court  must  proceed  to  hear  or  fix  a  day  for  nearing  the 
ar^^ument  of  the  case.    [In  effect  July  1st,  1874.] 

Papers  of  the  applicant— see  IssmsD  ok  Atfidayit,  sec.  1086i». 

§  1095.  If  judgment  be  given  for  the  applicant,  he  may 
recover  the  damages  which  he  has  sustained,  as  found  by 
the  jury,  or  as  may  be  determined  by  the  court  or  ret-  • 
erees,  upon  a  reference  to  be  ordered,  together  with  costs; 
and  for  such  damages  and  costs  an  execution  may  issue; 
and  a  peremptory  mandate  must  also  be  awarded  without 
delay. 

Jadement  in  mandamas— extent  of  relief,  27  CaL  656,  and  compare 
sec.  580,  endnote:  personal,  when  improper,  see  under  Fbbexftoby 
Maitdatb,  note  in/ra. 

Daxaages— sec.  580». 

Oosts— sees.  1021  et  seq. 

Peremptory-  mandate— personal  Judgment  on,  when  Improper,  52 
Caa.468. 

§  1096.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  a  civil  action,  except  when  otherwise 
expressly  directed  by  order  of  the  court.  Service  upon  a 
majority  of  the  members  of  any  board  or  body,  is  service 
upon  the  board  or  body,  whether  at  the  time  of  the  service 
the  board  or  body  was  in  session  or  not. 

8«rvice  of  siunmons— sec.  410,  et  seq, 

§  1097.  When  a  peremptory  mandate  has  been  issued 
and  directed  to  any  inferior  tribunal,  corporation,  board, 
or  person,  if  it  appear  to  the  court  that  any  member  of 
such  tribunal,  corporation,  or  board,  or  such  person  upon 
whom  the  writ  has  been  personally  served,  has,  without 
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just  excuse,  refused  or  neglected  to  obey  the  same,  the 
court  may,  upon  motion,  impose  a  fine  not  exceeding  one 
thousand  dollars.  In  case  of  persistence  in  a  refusal  of 
obedience,  the  court  may  order  the  party  to  be  impris- 
oned until  tho  writ  is  obeyed,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcementof  the 
writ.    [In  effect  July  Ist,  1874.] 

OfBcen  subject  to  mandamus— see  Peksoits,  Officiai.,  sec.  1085s. 

Attachment  for  non-compliance— when  not  issued,  1  CaL  188. 

Oontempt— generally,  sec.  1209  et  seq. 
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CHAPTBE  in. 
'WRIT   OF  PROHIBITION. 

1102.  Prohibition  defined. 
llOa.  Where  and  when  issaed. 

1104.  Writ  may  be  alternative  or  peremptory.   Form  of. 

1105.  Certain  provisions  of  the  preceding  cliapter  applicable. 


\ 


§  1102.  The  writ  of  proliibition  is  the  counterpart  of 
>  the  writ  of  mandate.  It  arrests  the  proceedings  of  any 
^  tribunal,  corporation,  board, Vr  person,  when  such  pro- 
ceedings are  without  or  in  excess  of  the  jurisdiction  of 
such  tnbunal,  corporation,  bosvd,  or  person. 

"Writ,  generally— sec.  bin. 

Oonnterpart— 53  Cal.  289. 

Mandate— sec.  1104  et  seq. 

Arrests  proceedings— 53  Gi^.292;  but  not  legislation,  52  Cal.  Ill:  on 
removal  from  oface,  52  Cal.  632. 

Jndicial  tribunals— alone  subject  to,  52  Cal.  HI j  53  Cal.  289;  People  v. 
Xllection  Commrs.  March  23rd,  1880, 5  Pac.  C.  L.  J.  245. 

In  excess  of  the  jnrisdictipn— 47  Cal.  81,  584;  Bandy  v.  Bansome* 
Jan.  19th,  1880, 4  Pac.  C.  L.  J.  537;  Cal.  F.  Co.  v.  Halsey,  Mar.  15th,  1880, 
,1  Fac.  C.  L.  J.  125;  and  compare  Exceeded  the  Jubisdiction,  sec. 
1068». 

§  1103.  It  may  be  issued  by  any  court  except  Police  or 
Justices'  Courts,  to  an  inferior  tribunal  or  to  a  corporation, 
board,  or  person,  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.  It  is  issued  upon  affidavit,  on  the  application  of  the 
person  beneficially  interested. 

Compare— notes  to  sees.  1066, 1066. 

Affidavit,  contents  of— 30  Cal.  244. 

Inferior  trihonal— 52  Cal.  Ill,  516. 

§  1104.  The  writ  must  be  either  alternative  or  peremp- 
tory. The  alternative  writ  must  state  generally  the  alle- 
gation against  the  party  to  whom  it  is  directed,  and  com- 
mand such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until 
the  further  order  of  the  court  from  which  it  is  issued,  and 
to  show  cause  before  sucb  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except 
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that  the  words  requiring  the  party  to  show  cause  why  he 
should  not  be  absolutely  restrained,  etc.,  must  be  omitted, 
and  a  return  day  inserted. 
Compare— sec.  1067»  and  notes. 

§  1105.  The  provisions  of  the  preceding  chapter,  ex- 
cept of  the  four  first  sections  thereof,  apply  to  this  pro- 
ceeding. 


1 
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CHAPTER  IV. 

^^TRXTS  OF  R£VIE^  MANDATE,  AND  PRO- 
HIBITION MAT  ISSUE  AND   BE 
HEARD  AT  CHAMBERS. 

S  1108.  Writs  of  review,  numdate,  and  prohibition  may  issue  and  be 
hettrd  at  cbambers. 

§  1108.  Writs  of  review,  mandate,  and  prohibition  is- 
sued by  the  Supreme  Court,  or  by  a  Superior  Court,  mav, 
in  the  discretion  of  the  court  issuing  the  writ,  be  made 
returnable  and  a  hearing  thereon  be  had  at  any  time. 
[In  effect  AprU  15th,  188071 

Fcwers  of  judges  at  chambera-Hsecs.  165, 166. 

CHAPTEE  V. 
RT7LES  OF  PRACTICE,  AND  APPEALS. 


I 


1109.  Certain  provisionB  of  part  two  applicable. 

1110.  Same. 


g  1109.  Except  as  othevwise  provided  in  this  title,  the 
provisions  of  part  two,  [§$  307-1059]  of  this  Code,  are  ap- 
plicable to,  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  title. 

§  1110.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  [§§  656H563,  and  §§  936-9691 
except  in  so  far  as  they  are  inconsistent  with  the  provi- 
sions of  this  title,  apply  to  the  proceedings  mentioned  in 
this  title. 
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TITLE  II. 

OF  CONTZMSITZIfO  CfiRTAZN  ELBCTIOXra. 

1111.  Wbo  may  contest,  and  grounds  of  contest. 

1112.  Irregularity  and  improper  conduct  of  ivtOge*,  vrhea  to  annikl 
elections. 

1113.  When  not  to. 

1114.  Illegal  votes,  when  not  to  rttlste  election. 
1119.  Proceedings  on  contest. 

1116.  Statement  of  cause  of  contest. .  When  based  6n  recepticm  of 
ill^ral  Yotes,  contestant  to  dellyer  to  resp<mdent  a  list  of 
votes  claimed  to  be  Illegal. 

1117.  Statement  of  cause  of  oonwst;  want  of  form  not  to  vitiate. 

1118.  County  judge  to  hold  special  term  for  trial  of  contest. 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses—attendance  of,  how  enforced. 

1121.  Power  of  court.   Adjournment  of  court. 

1122.  Rules  to  govern  couix  in  trial  of  contest. 

1123.  Court  may  declare  who  was  elecfted. 

ill24.  Fees  of  officers  and  witnesses. 
1125.  Costs. 
1126.  Appeal. 
S  1127.  When  election  void  and  office  vacant. 

§  1111.  Any  elector  of  a  county,  city  and  county,  city, 
or  of  any  political  subdivision  of  either,  may  contest  the 
right  of  any  person  declared  elected  to  an  office  to  be  ex- 
ercised therein,  for  any  of  the  following  causes : 

1.  For  malconduct  on  the  part  of  the  board  of  judges, 
or  any  member  thereof; 

2.  When  the  person  Tvhose  right  to  the  office  is  con* 
tested  was  not,  at  the  time  of  the  election,  eligible  to 
such  office; 

3.  When  the  person  whose  right  is  contested  has  given 
to  any  elector  or  inspector,  judge,  or  clerk  of  the  election, 
any  bribe  or  reward,  or  has  offered  any  such  bribe  or  re- 
ward for  the  purpose  of  procuring  ms  election,  or  has 
committed  any  other  offense  against  the  elective  fran- 
chise, deiined  in  title  four,  part  one,  of  the  Penal  Code; 

4.  On  account  of  illegal  votes.  [Approved  March  11th, 
1876.] 

Contesting  el9c^onEr— Generally t  title  constitutional,  13  CaL  145: 
construction  of  election  laws,  31  Cal.  82:  forms  a  special  case,  24  Cal. 
449:  locally  applicable,  46  Cal.  398:  county  seats,  election  for,  not  cov- 
ered, 30  Cal.  325;  24  Cal.  449:  requisites  of  election,  etc.,  S»  CaL  124. 
Elector,  43  Cal.  229.  Person  declared  elected,  legislator,  governor  see 
Political  Code,  sees.  273, 288.    Q^e,  illeg^y  occupied,  etc.  sec.  9SL 

SUBDIVISION  1.  Malconduct  of  judgea— sees.  1112, 1113;  2  CaL  135; 
12  CaL  352;  26  CaL  161:  31  CaL  82. 
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SiTBDiYisioir  2.   IneUgibilit7y  effect  of,  13  CaL  145;  28  CaL  31S. 

SUBDiYisiov  S.   Briberfy  etc.— 27  CaL  655l 

SITBDIVISIOH  4.   Blegalf  TOtes— 14  CaL  470;  2S  Gal.  124;  84  CaL  273. 

§  1112.  ITo  irrennilarity  or  improper  conduct  in  the  pro- 
ceedings of  the  judges^  or  any  of  them,  is  such  malcon- 
duct  as  avoids  an  election,  unless  the  irregularity  or 
improper  conduct  is  such  as  to  procure  the  person  whose 
rignt  to  the  office  is  contested  to  be  declared  elected, 
wnen  he  had  not  received  the  highest  number  of  legal 
votes. 

Xdalcondnct  of  judges— «s  ground  of  contest,  sec.  Ill,  subd.  1 :  irreg- 
ularities, etc.,  most  alter  result,  12  CaL  3S2;  31  Cal.  173;  34  Cal.  273, 635. 

g  1113.  When  any  election  held  for  an  office  exercised 
in  and  for  a  county  is  contested  on  account  of  any  mal- 
conduct  on  the  part  of  the  board  of  judges  of  any  town- 
ship election,  or  any  member  thereof,  the  election  cannot 
be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  xejection  of  the  vote  of  such  township  or  townships 
would  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the  county. 

Malcondixct  of  indgea-Hsee  sec.  1112i».  Totonship,  or  precinct,  20  Cal. 
SO;  31  Cal.  173;  and  see  YoTiira  PsBonroTS,  sec.  1116n. 

§  1114.  Kothlng  in  the  fourth  around  of  contest*,  speci- 
fied in  section  eleven  hundred  and  eleven,  is  to  be  so  con- 
strued as  to  authori2se  an  election  to  be  set  aside  on  ac- 
count of  illegal  votes,  unless  it  appear  that  a  number  of 
illegal  votes  has  been  given  to  the  person  whose  ri^ht 
to  the  office  is  contested,  which,  if  taken  from  him, 
would  reduce  the  number  of  his  legal  votes  below  the 
number  of  votes  given  to  some  other  person  for  the  same 
office,  after  deducting  therefrom  the  illegal  votes  which 
may  b^  9hown  to  have  been  given  to  such  other  person. 

Compare— trregcUarlties,  etc.,  must  alter  result,  under  Maloon- 
DUGT  ov  Ji^>a£9,  sec.  11120. 

§  1115.  lichen  an  elector  contests  the  right  of  any  per- 
son declared  elected  to  such  office,  he  must,  within  forty 
days  after  the  return  day  of  the  election,  file  with  the 
county  clerk  a  written  statement,  setting  forth  specific- 
ally: 

1.  The  name  of  the  party  contesting  such  election,  and 
that  he  is  an  elector  of  the  district,  county,  or  township, 
as  the  case  may  be,  in  which  such  election  was  held; 

2.  The  name  of  the  person  whose  right  to  the  ofdce  is 
contested; 

3.  The  office; 

Cods  Civ.  Fboc— 88. 
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4.  The  particular  grounds  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of  the 
contesting  party,  that  the  matters  and  things  therein  con- 
tained are  true. 

£lectox^-43  CaL  229. 

Within  forty  dayt-^l  CaL  261. 

Statement  of  contestant— see  sees.  HIS,  1117;  SO  CaL  3M;  43  CaL  229. 

§  1116.  When  the  reception  of  illegal  votes  is  alleged 
as  a  cause  of  contest,  it  is  sufficient  to  state  generally  tnat 
in  one  or  more  specified  voting  precincts  illegal  votes  w^ere 
given  to  the  person  whose  election  is  contested,  which,  if  ^ 
taken  from  him,  will  reduce  the  number  of  his  legal  votes  ^ 
below  the  number  of  legal  votes  given  to  some  other  per- 
son for  the  same  office :  but  no  testimony  can  be  received 
of  any  illegal  votes,  unless  the  party  contesting  such  elec- 
tion deliver  to  the  opposite  party,  at  least  three  days  be- 
fore such  trial,  a  written  list  of  the  number  of  Illegal 
votes,  and  by  whom  given,  which  he  intends  to  prove  on 
such  trial;  and  no  testimony  can  be  received  of  any  ille- 
gal votes  except  such  ss  are  specified  in  such  list.  [In 
effect  April  15th,  1880.] 

Three  days  before  trial— Ust  delivered,  need  of,  30  CaL  498:  oompn- 
tation  of  time,  sec.  12»;  51  CaL  514. 
Voting^  preoinots— townships,  before  amdt.  1880. 

§  1117.  Ko  statement  of  the  grounds  of  contest  will 
be  rejected,  nor  the  proceedings  dismissed  by  any  court 
for  want  of  form,  if  the  grounds  of  contest  are  alleged 
with  such  certainty  as  will  advise  the  defendant  of  the 
particular  proceeding  or  cause  for  which  such  election  is 
contested. 

§  1118.  Upon  the  statement  being  filed,  the  county 
clerk  must  inform  the  Superior  Court  of  the  county 
thereof,  which  shall  thereupon  order  a  special  session  of 
such  court  to  be  held  at  the  court-room,  on  some  day  to  be 
named  by  it,  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  of  such  order,  to  hear  and  determine  such 
contested  election.    [In  effect  April  15th,  1880.] 

Special  session— term,  before  1880, 24  CaL  453,  and  see  TsbkBi  sec. 
73». 

§  1119.  The  clerk  shall  thereupon  issue  a  citation  for 
the  person,  whose  right  to  the  office  is  contested,  to  ap- 
pear at  the  time  and  place  specified  in  the  order,  which 
citation  must  be  delivered  to  the  sheriff,  and  served  either 
upon  the  i>arty  in  person,  or,  if  he  cannot  be  found,  hv 
leaving  a  copy  thereof  at  the  house  where  he  last  lesidecU 
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at  least  five  days  before  the  time  so  specified.    [In  effect 
^pril  16th,  1880.] 
Oilatioiii— fonn  immaterliJ,  30  Cal.  394. 

§  1120.  The  clerk  must  issue  subpCBnas  for  witnesses 
at  the  request  of  either  party,  which  must  be  serred  as 
other  subposnas;  and  the  Superior  Court  shall  have  full 
povver  to  issue  attachments  to  compel  the  attendance  of 
iTvitnesses  who  have  been  subpcenaed  to  attend.  [In  effect 
April  16th,  1880.] 

Subpoenas— issuance,  service,  etc.,  sees.  1985-1987;  also  see  sees.  1968- 
1990 :  disobedlenee,  penalty,  etc..  sees.  1991-1992. 

Compelling  attendance  of  witnesses—sec.  1993  et  seq, 

g  1121.  The  court  must  meet  at  the  time  and  place 
designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination 
thereof.  It  may  adjourn  from  day  to  day  until  such  trial 
is  ended,  and  may  also  continue  the  trial,  before  its  com- 
mencement, for  any  time  not  exceeding  twenty  days,  for 
good  cause  shown  by  either  party  upon  affidavit,  at  the 
costs  of  the  party  applying  for  such  continuance. 

Adjonm  from  day  to  day— discontinuance  otherwise,  34  Cal.  329, 635. 

Before  its  commencement— 34  CaL  332. 

§  1122.  The  pourt  must  be  governed,  in  the  trial  and 
determination  of  such  contested  election,  by  the  rules  of 
law  and  evidjence  governing  the  determination  of  ques- 
tions of  law  and  fact,  so  far  as  the  same  may  be  applica- 
ble; and  may  dismiss  the  proceedings  if  the  statement  of 
the  cause  or  causes  of  the  contest  is  insufficient,  or  fpr 
want  of  prosecution.  After  hearing  the  proofs  and  alle- 
gations of  the  parties,  the  court  must  pronounce  judg- 
ment in  the  premises,  either  confirming  or  annulling  and 
setting  aside  such  election. 

Dismiss  the  proceedings— not  discretionary,  15  Gal.  117. 

After  hearing  the  proofs,  etc.— no  default.  Judgment  obtainable  by 
contestant,  34  CaL  685;  burden  on  contestant,  12  Cal.  352. 

§  1123u  If  in  any  such  case  it  appears  that  another  per- 
son than  the  one  returned  has  the  jiighest  number  of  legal 
votes,  the  court  must  declare  such  person  elected. 

§  1124.  Bepealed  April  15th,  1880. 

§  1125.  If  the  proceedings  are  dismissed  for  insuffi- 
ciency, or  want  of  prosecution,  or  the  election  is  by  the 
court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  if  the  election  is 
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annulled  and  set  aside,  judgment  for  costs  must  be 
dered  against  the  party  whose  election  was  contested,  in 
favor  oi  the  party  contesting  the  same.  Primarily^  each 
party  is  liable  for  the  costs  created  by  himself,  to  the  offi- 
cers and  witnesses  entitled  thereto,  which  may  be  col- 
lected in  the  same  manner  as  similar  costs  are  collected  in 
other  cases.    [In  effect  April  15th,  1880.] 

Oosta— In  special  proceedings,  sees.  1022,  snM.  4, 1024:  generally^  sec 
mietneq* 

§  112&  Either  party,  aggrieved  by  the  judgment  of  the 
court,  may  appeal*  therefrom  to  the  Supreme  Court,  as  in 
other  cases  oi  appeal  thereto  from  the  Superior  Court. 
[In  effect  April  15th,  1880.] 

Appeal  in  contested  election  oases— 91  GsL  82, 261. 

Appeals  to  Supreme  Oonrt— sec.  963:  appeals  flreneraUy,  aoc  SW 
ttteq. 

New  trial-24  CaL  448, 457. 

§  1127..  Whenever  an  election  is  annulled  or  set  aside 
by  the  judgment  of  the  Superior  Court,  and  no  appeal  has 
been  taken  within  ten  days  thereafter,  the  commission,  if 
any  has  issued,  is  void,  and  the  ofQce  vacant.  [In  effect 
April  15th,  1880.] 


TITLE  III. 

Of  Snmmary  Proceedings. 

Chap.     I.    Confession  of  jucLgment  without  action. 
H.    Submitting  a  controversy  without  action. 
TTT-    Discharge  of    persons   imprisoned  on  civil 

process. 
IV.    Summary  proceedings  for  obtaining  posses- 
sion of  real  property  in  certain  cases. 

[389] 
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CHAPTER  I. 

CONFESSION  OF  JUDGBSENT  WITHOX7T 

ACTION. 

$  1132.  Judgment  may  be  confessed  for  debt  due  or  contingent  lla- 

oility. 
S  1133.  Statement  in  writing  and  form  thereof . 
S  1134.  Filing  statement  ana  entering  Judgment. 
§  1135.  How,  in  Justices*  Courts. 

§  1132.  A  judgment  by  confession  may  be  entered 
without  action,  eitlier  for  money  due  or  to  become  due, 
or  to  secure  any  person  against  contingent  liability  on  be- 
half of  the  defendant,  or  both,  in  the  manner  prescribed 
by  this  chapter.  Such  judgment  may  be  entered  in  any 
court  having  jurisdiction  for  like  amounts. 

Judgment  bf  confession— after  action  commenced,  44  CaL-481: 
statement  for,  sec.  1133  and  note :  attacking  for  fraud,  sec.  1133f». 

Any  court  having  jurisdiction— 8  Cal.  76;  In  Justice's  Ck)urt,Bec. 
1135  and  note. 

Statement— signed  by  defendant,  20  CaL681:  snbd.  2,  sublect4natter 
of  indebtedness.  12  Gal.  143;  18  Cal.  576;  37  CaL  328:  justly  due,  etc,  28 
Cal.  549;  37  Cal.  828. 

Attacking  for  £ca.nd— Judgment  fraudulent,  tcAen,  prima  facie, 
where  statement  lacks  statutory  fullness,  6  Cal.  419;  12  Cal.  143:  18  CaL 
576;  37  Cal.  328:  void  for  obstructing  creditors,  6  Cal.  238;  13  Cal.  76;  20 
Cal.  681.  Proof, 6  Cal. 422;  12  Cal.  143;  19  Cal.  278;  20  Cal.  681:  27  Cal.  228; 
44  Cal.  481.  Creditor*s  rtffA<«,  attachment  confers,  6  Cal.  376;  13  Cal.  76: 
direct  proceedings,  6  Cal.  238;  37  Cal.  328.  Bator's  rt^A/x,  preference 
permitted,  19  Cal.  278:  impeaching  directly,  5  Cal.  513.  CoUateral  im- 
peachment, 12  Cal.  128. 

§  1133.  A  statement  in  writing  must  be  made,  signed 
by  the  defendant,  and  verified  by  his  oath,  to  the  foUow- 
ing  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  speci- 
fied sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  most 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  snm 
confessed  therefor  does  not  exceed  the  same. 


391  GOITFBSSION  07  JUDGMENT.  §§  1134-^ 

§  1134.  The  statement  muBt  be  filed  with  the  clerk  of 
the  court  in  which  the  jad£nnent  is  to  be  entered,  who 
must  indorse  upon  it,  and  enter  in  the  judgment  book,  a 
judgment  of  such  court  for  the  amount  confessed,  with 
ten  dollars  costs.  The  statement  and  affidavit,  with  the 
judgment  indorsed  thereupon,  becomes  the  judgiment  roll. 

§  1135.  In  a  Justice's  Court,  where  the  court  has  au- 
thority to  enter  the  judgment,  the  statement  may  be  filed 
^mth  the  justice,  who  must  thereupon  enter  in  his  docket 
a  judgment  of  his  court  for  the  amount  confessed,  With 
three  dollars  costs.  If  a  transcript  of  such  judgment  be 
Gled  with  the  county  clerk,  a  copy  of  the  statement  must 
be  filed  with  it. 

Authority  of  Jnstioe's  Ooort  to  enter— sees.  112,  subd.  6, 888;  ana 
see  8  OaL  76. 
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GHAFTEB  H. 

SUBMITTING  A  OONTROVXOiaT  WXTH01FT 

ACTZON. 

!1138.  CoBtttiTersy » how  sabmlttod  wtthont  actton. 
1138.  Judgment  on.  as  In  other  casee,  bat  wltboat  costs  prior  to  no- 
nce of  triaL 
S  1140.  Judgment  may  be  enforced  or  appealed  from  as  in  an  aetton. 

§  1138.  Parties  to  a  question  in  difference,  which 
m&ht  be  the  subject  of  a  civil  action,  may,  without 
action,  agree  upon  a  case  containing  the  facts  upon 
which  the  controversy  depends,  and  present  a  submission 
of  the  same  to  anv  court  which  would  have  jurisdiction, 
if  an  action  had  oeen  brought;  but  it  must  appear,  by 
affidavit,  that  the  controversy  is  real,  and  the  proceedings 
in  good  faith,  to  determine  the  rights  of  the  parties.  The 
court  must  thereupon  hear  and  determine  the  case,  and 
render  judgment  thereon,  as  if  an  action  were  depending. 

Submitting  agreed  case— 22  CaL  72;  30  Cal.  218;  41  Cal.  00.  AMdip- 
vUf  stipulation  no  substitute  for,  20  Cal.  679.  Judgment^  basis  of » 20  Cal. 
12. 

§  1139.  Judgment  must  be  entered  in  the  judgment 
book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission,  and  a 
copy  of  the  judgment,  constitute  the  judgment  roll. 

Entry  of  jndgment-Hsec.  664. 

Judgment  roll— sec.  670. 

§  1140.  The  judgment  may  be  enforced  in  the  same 
manner  as  if  it  had  oeen  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeal. 

Enforcement  of  judgment-HWC.  684. 

Appeals— sec.  886  et  «eg. 


CHAPTBB  m. 


r  anppoi-t  of  prlBoaor. 


dischare 
specified 

§  JUL44.  Badh  peraon  tuiiM  cause  a  notice  in  writing  to 
be  given  to  the  pbintUF,  lila  agent,  or  attorney,  that  at  a. 
certain  time  and  place  be  nill  apply  to  a  judge  of  the 
Bnperior  Court  of  the  county  in  which  such  person  may 
be  confined,  for  the  purpose  of  obtaining  a  discharge  from 
bis  imprisoumeDt.    pu  effect  April  16th,  1S80.} 

IToUcai-flec.lOIOcfug. 

3  U45.  Snch  notice  must  be  served  upon  tbe  plaint- 
iff, his  agent  or  attorney,  one  day  at  least  before  the  hear- 
ing of  the  applioation. 

SsTTlce  of  nollcs-sec.  lOlS. 


topsj 


ly  the  judgment  for  which  he  is  coininitled;  ! 


a 


^ 
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gertinent  to  the  inqoixy;  and  they  most,  if  required  by 
im,  be  proposed  and  answered  in  writing,  and  the  an- 
swer must  be  signed  and  sworn  to  by  the  prisoner. 

§  1148.  If,  upon  the  examination,  the  jndge  is  satisfied 
that  the  prisoner  is  entitled  to  his  dischaige,  Jhe  must  ad- 
minister to  him  the  following  oath,  to  wit:  ''I, , 

do  solemnly  swear  that  I  have  not  any  estate,  real  or  per- 
sonal, to  the  amoont  of  fifty  dollars,  except  such  as  is  by 
law  exempted  from  being  taken  in  execution;  and  that  X 
have  not  any  other  estate  now  conveyed  or  concealed,  or 
in  any  way  disposed  of,  with  design  to  secure  the  Bame 
to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors : 
so  help  me  God." 

Order  of  diioharge— appeal  from,  35  GaL  096. 

§  1149.  After  administering  the  oath,  the  judge  must 
issue  an  order  that  the  prisoner  be  dischaiffed  from  cus- 
tody, and  the  officer,  upon  the  service  of  sucn  order,  must 
discharge  the  prisoner  forthwith,  if  he  be  imprisoned  for 
no  other  cause. 

g  1150.  If  such  judge  does  not  discharge  the  prisoner, 
he  may  apply  for  ms  discharge  at  the  end  of  every  suc- 
ceeding ten  diAys,  in  the  same  manner  as  above  provided, 
and  the  same  proceedings  must  thereupon  be  had. 

§  1151.  The  prisoner,  after  being  so  discharged,  is  for- 
ever exempted  from  arrest  or  impr&onment  for  the  same 
debt,  unless  he  be  convicted  of  having  willfully  sworn 
fsdsely  upon  his  examination  before  the  judge,  or  in  tak- 
ing the  oath  before  prescribed. 

§  1152.  The  judgment  against  any  prisoner  who  is  dis- 
charged remains  in  full  force  against  any  estate  which 
may  then  or  at  any  time  af terwam  belong  to  him,  and  the 
plamtiff  may  take  out  a  new  execution  against  the  goods 
and  estate  of  the  prisoner,  in  like  manner  as  if  he  had 
never  been  committed. 

tll53.  The  plaintiff  in  the  action  may  at  any  time 
er  the  prisoner  to  be  discharged,  and  he  is  not  there- 
after liable  to  imprisonment  for  the  same  cause  of  action. 

§  1154.  Whenever  a  person  is  committed  to  jaU  on  an 
execution  issued  on  a  judgment  recovered  in  a  civil 
action,  the  creditor,  his  agent  or  attorney,  must  advance 
to  the  jailer,  on  such  commitment,  sufficient  money  for 
the  support  of  the  prisoner  for  one  week,  and  must  make 
the  like  advance  for  every  successive  week  of  his  impris- 


age  DISCHABOE.  §  1194 

orunent,  and  in  case  of  failure  to  do  so,  the  jailer  must 
£orthwith  discharge  suchprisotLer  from  custody;  and  such 
discharge  has  the  same  effect  as  if  made  by  oraer  of  the 
ereditor 

.A.dvanoo  to  ^the  jailer— credit  permissible,  80  Cid.  S06.- 


CHAPTER  TV, 

SUMMAR7  PROCBEDUtOB  FOR  OBTAXXTXETa 

POSSBSSION  or  RBAI.  PROP£RT7 

nr  cERTAisr  cabeb. 


»haTe;iirt»illctl(in. 
lint.   ^3ge  to  fli  dar  for  apiiCAtBiice  oT  deCeailaat  ud 


§  1159.  Every  penioa  is  guilt;  of  a  forcible  entry  who 

1.  By  Ijreakiiig  oi*q  doors,  windows,  or  other  parts  of 
a  house,  or  by  any  kind  of  violence  or  ciroomBtEince  of 
terror,  enters  upon  or  into  any  real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property, 
tiima  out  by  force,  threats,  or  menacing  conduct,  tbe 
party  in  posBoaaion. 

rorciblB  eniry  and  detainep—aeupe  nftiattde,  Ood«,  reeonstmcHMi 
of,19  Cal,  273:  enmmarv  remedy,  6  Col.  113;  13  Cal.  VM;  nouQds  of 
acHon.e  Cal. II:  trespass  not  faDHiili.fi  Cal.  IM;  29GaL  3L4:  forcaw 
elemept  of.fl  CaL  4J,  and  see  aole  i^ra  ■■  title  not  trlflWe,  sea  sec  llTSu 
proof  required,  SBC.  1175:  poaaesslon,  aeo.  llTin. 

Fortible annr-requlaltea, 23  Cal.a79;2SCaLiS2;;  ac»l.au:partle» 
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63;  6  Cal.63:  15  CaL223;  23  GaL  413;  29  CaL  214;  32  Cal.340;  38Cal.(i83; 
53Cal.677. 

Party  in  possession— see  PossESSioir,  sec.  1172n. 

§  1160.  Every  person  is  guilty  of  a  f drcible  detainer 
■wno  either — 

1.  By  force,  or  hy  menaces  and  threats  of  violence,  un- 
lawfully holds  and  keeps  the  possession  of  any  real  prop- 
erty, whether  the  same  was  acquired  peaceably  or  other- 
wise; or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upon  real  prop- 
erty, aud  who,  after  demand  made  for  the  surrender 
thereof,  for  the  period  of  live  days  refuses  to  surrender 
the  same  to  such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of 
this  subdivision,  is  one  who,  within  five  days  preceaing 
such  unlawful  entry,  was  in  the  peaceable  and  undis- 
turbed possession  of  such  lands. 

Forcible  detainer— wliat  constitutes,  24  Cal.  317;  29  Cal.577;  45CaI. 
597;  dOCal.315. 

ELEMEITTS  OF  FOBOIBIiE  DETAINSR. 

SlTBGDivisiON  1.  Force— menaces,  threats  in  entry  and  ouster,  see 
sec.  1159»:  in  detainer,  9  GaL  46:  24  Cal.  817;  28  Cal.  527:  29  Cal.  577;  31 
Cal.  122;  38  CaL  677;  39  Cal.  660.  Acquired  peaceably— /mmo/erioi 
whether,  45  Cal.  597 ;  53  Cal.  667. 

StJBDivisiow  2.'  ITnlawfuIlf  enters— 9  Cal.  48;  27  Cal.  605;  28  Cal. 
187, 532;  29  Cal.  220:  8«  Cal.  410:  41  Cal.  242;  45  Cal.  597, 673;  48  Cal.  861. 
After  demand— 9  Cal.  49;t^  CalJ317 ;  37  Cal.  154 ;  38  Cal.  676.  Oocnpant, 
possession  of— see  FoBSKSSlOir,  sec.  1172»;  88  Cal.  410;  41  Cal.  630;  51 
Cal.  532, 541. 

§  1161.  A  tenant  of  real  property,  for  a  term  less  than 
life,  is  guilty  of  unlawful  detainer— 

1.  When  he  continues  in  possession,  in  person  or  by 
subtenant,  of  the  property^  or  any  jjart  thereof,  after  the 
expiration  of  the  term  for  which  it  is  let  to  him,  without 
the  permission  of  his  landlord,  or  the  successor  in  estate  of 
his  landlord,  if  any  there  be ;  but  in  case  of  a  tenancy  at 
will,  it  must  first  be  terminated  by  notice,  as  prescribed 
in  the  Civil  Code. 

2.  Where  he  continues  in  possession,  in  person  or  by 
subtenant,  without  permission  of  his  landlord,  or  the  suc- 
cessor in  estate  of  his  landlord,  if  any  there  he,  after  default 
in  the  payment  of  rent,  pursuant  to  the  lease  or  agreement 
under  which  the  property  is  held,  and  three  days'  notice, 
in  writing,  requiring  its  payment,  stating  the  amount 
which  is  due,  or  possession  of  the  property,  shall  have 
been  served  upon  him,  and  if  there  be  a  subtenant  in 

Cods  Civ.  Pboo.— 84. 
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actual  occupation  of  the  premises,  also  upon  such  sab- 
tenant.  Such  notice  may  be  served  at  any  time  within 
one  year  after  the  rent  becomes  due.  In  all  cases  of  ten- 
ancy upon  agricultural  lands,  where  the  tenant  has  held 
over  and  retained  possession  for  more  than  sixty  days 
after  the  expiration  of  his  term  without  any  demand  of 
possession  or  notice  to  auit  by  the  landlord,  or  tJbe  mcces- 
8or  in  estate  of  his  lanaiord,  if  arvu  there  he,  he  shskll  be 
deemed  to  be  holding  by  permission  of  the  landlord,  or 
the  micceseor  in  estate  of  his  landlord^  if  any  there  &e,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for 
another  full  year,  and  shall  not  be  guilty  of  an  unlawful 
detainer  during  said  year,  and  such  holding  over  for  the 
period  aforesaid  shall  be  taken  and  construed  as  a  consent 
on  thepart  of  a  tenant  to  hold  for  another  year. 

3.  When  he  continues  in  possession,  in  person  or  by 
subtenant,  after  a  neglect  or  failure  to  perform  other  con- 
ditions or  covenants  of  the  lease  or  agreement  und^ 
which  the  property  is  held,  including  any  covenant  not  to 
assign  or  suoletf  than  the  one  for  the  payment  of  rent,  and 
three  days'  notice,  in  writing,  requiring  the  performance 
of  such  conditions  or  covenants,  or  the  possession  of  the 
property,  shall  have  been  served  upon  nlm,  and  if  there 
be  a  subtenant  in  actual  occupation  of  the  premises,  also 
upon  such  subtenant.  Within  three  days  after  the  ser- 
vice of  the  notice,  the  tenant,  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term, 
or  other  person  interested  in  its  continuance,  may  perform 
the  conditions  or  covenants  of  the  lease,  or  pay  the  stip- 
ulated rent,  as  the  case  may  be,  and  thereby  save  the 
lease  from  forfeiture;*  [provided,  if  the  covenants  and  con- 
ditions of  lease,  violated  by  the  lessee,  cannot  afterwsurd 
be  performed,  then  no  notice,  as  last  prescribed  herein; 
need  be  given  to  said  lessee  or  his  subtenant  demanding 
.the  performance  of  the  violated  covenant  or  conditions  d 
the  lease.]  A  tenant  may  take  proceedings,  similar  to 
those  prescribed  in  this  chapter,  to  obtain  possession  of 
the  premises  let  to  an  undertenant,  in  case  of  his  uiUaw- 
f  ul  detention  of  the  premises  underlet  to  him. 

4.  Any  tenant  or  siibtenant,   assigning  or  suhlettingf  or 
■  '  '  ■ 

*  Two  bills  amending  §  1161,  Senate  bills  442  and  665,  were  passed  at 
the  twentfrsecond  session,  both  of  which  were  to  take  effect  imme- 
diatelf.  They  were  both  approved  on  the  same  day,  April  1st,  1878. 
We  haye  consolidated  the  two  laws,  italicizing  the  words  of  bm  No. 
442  not  in  bill  No.  665,  and  incorporating  in  Cbrackets  jthe  only  words 
of  bill  No.  665  not  in  No.  442.  Beading  the  section  as  printed,  and 
omitting  words  within  the  brackets,  will  giye  the  law  as  enacted  bj 
bill  No.442.  Omitting  the  italics  and  Including  the  brackets  wm  giTO 
that  of  bin  No.  665. 
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committing  waste  ttpon  tfte  demised  premises^  contrary  to  the 
covenants  of  his  lease,  theret(y  terminates  the  lease,  and  the 
landlord,  or  his  successor  in  estate,  shall,  upon  service  of  three 
days*  notice  to  quit,  upon  the  person  or  persons  in  possession, 
be  entitled  to  restitution  of  possession  o/"  such  demised  prem- 
ises under  the  provisions  of  this  act,  LApproved  April  Ist, 
1878.    In  effect  immediately.] 

UNI*AWrUL  DETAINER. 

Iiandlord  and  tenant,  conventional  relation  of— what  oonstitates, 
25  CaL  63:  27  Gal.  502:  28  Gal.  224:  successor  In  estate  of  landlora, 
see  28  Csd.  169;  essential  to  action,  21  Gal.  816;  23  Gal.  521;  28  Cal. 
224:  29 Gal. 661;  S3GaL401;  34  Gal. 265;  36 Gal.  303;  43Gal.299:  cessation 
of.  28  GaL  224;  33  Gal.  401;  36  Gal.  303;  47  Gal.  180;  48  GaL 639:  presents 
trial  of  title,  see  sec.  1172n:  tenant's  estoppel,  see  under  Dbfbhsb, 
sec.  1172n. 

SUBBiYisiON  1.  Holding  oyer  —  Generally »  essential  element,  4 
Cal.  176.  After  expirctHon  c/  term,  demand  and  notice,  4  Gal.  206;  6 
Cal.  189;  49  Gal.  121:  tenant  at  sufferance,  25  Gal.  31:  38  GaL  663;  39  Gal. 
565.  T^tmey  at  mil,  notice  terminating.  Civil  Code,  sees.  789-791, 793 ; 
44  CaL  236;  61  Cal.  181. 

SUBDivisioir  2.  Non-payment  of  rent— demand,  3  Cal.  273;  16  CaL 
88;  40  Gal.  384:  tender,  41  Gal.  360:  forfeiture,  3  GaL  273;  16  GaL  88:  25 
CaL  394 :  41  Cal.  432 ;  50  Cal.  3 :  subtenant,  23  GaL  227. 

S17BDIVI8ION8  3  and  4.  Breach  of  other  covenants— form  of  no- 
tice, 52  Cal.  471. 

§  1162.  The  notices  required  by  the  preceding  section 
may  "be  served,  either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  Ii  he  be  absent  from  his  place  of  residence,  and  from 
his  usual  place  of  business,  by  leaving  a  copy  with  some 
person  of  suitable  age  and  discretion  at  either  place,  and 
sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  his  place  of  residence;  or, 

3.  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion  there 
cannot  be  found,  then  by  affixing  a  co^y  in  a  conspicuous 
place  on  the  property,  and  also  delivering  a  copy  to  a  per- 
son there  residing,  if  such  person  can  be  found;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  the  place  where  the  propJBrty  is  situated.  Service  upon 
a  subtenant  may  be  made  in  the  same  manner.  f[n 
effect  July  1st,  1874.] 

5  1163.  The  Superior  Court  of  the  county  in  which  the 
property,  or  some  part  of  it,  is  situated,  shall  have  juris- 
diction of  proceedings  under  this  chapter;  provided,  that 
Justices'  Courts,  within  their  respective  townships,  or 
cities,  or  cities  and  counties,  shall  have  concurrent  juris* 
diction  with  the  Superior  Courts  in  cases  of  forcible  entry 
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and  detainer,  when  the  rental  value  does  not  exceed 
twenty-five  dollars  per  month,  and  when  tiie  ^rbole 
amount  of  damages  claimed  does  not  exceed  two  hund- 
red dollars.    [In  effect  March  9th,  1880.] 

Superior  Court  of  conat]r— former  jurisdiction  of  Countf  Court, 
held  constitutional,  28  Cal.  118;  SO  CaL  57>;  SI  CaL  122;  42  CaL  S24. 

Ooncurrent  jorisdiction  of  Justioea'  Oout-Hsec.  US,  subd.  1,  and 
notes :  lurisdlction  tmder  former  statute,  before  Code,  2  CaL  358:  6  CaL 
63, 161, 447;  20  Cal.  282;  28  Cal.  875. 

§  1164.  No  person  other  than  the  tenant  of  the  prem- 
ises, and  subtenant,  if  there  be  one,  in  the  actual  occu- 
pation of  the  premises,  need  be  made  parties  defendant 
^>        in  the  proceedinnf,  nor  shall  any  proceeding  abate,  nor 
^>    *      the  plaintiff  be  nonsuited  for  the  non-joinder  of  any  per- 
y    \'     sons  who  might  have  been  made  parties  defendant;  out 
.V  when  it  appears  that  any  of  the  parties  served  with  proc- 
'/  •;  *  ess  or  appearing  in  the  proceeding  are  guilty  of  the  of- 
"^     ^       fense  charged,  judgment  mast  be  rendered  against  him. 
/        In  case  a  married  woman  be  a  tenant  or  a  subtenant,  her 
coverture  shall  constitute  no  defense;  but  in  case  her 
husband  be  not  joined,  or  unless  she  be  doing  business  as 
a  sole  trader,  an  execution  issued  upon  a  personal  ju<^- 
ment  against  her  can  only  be  enforced  against  proper^ 
on  the  premises  at  the  commencement  of  the  action.    |ln 
effect  tfuly  1st,  1874.] 

Parties  defendant— 19  CaL  374;  20  Cal.  48;  29. CaL  214:  married 
woman,  20  CaL  282;  39  CaL  287. 

Parties  plaintiff—and  generally,  sec.  1165,  and  note. 

§  1165.  Except  as  provided  in  the  preceding  section, 
the  provisions  of  part  two  of  this  Code,  relating  to  parties 
to  civil  actions,  are  applicable  to  this  proceeding. 

Parties  plaintifl-5  Cal.  113;  8  Cal.  499;  27  Cal.  502;  29  CaL  168;  31  CaL 
838;  86  Cal.  303 :  agents  as,  16  Cal.  107 ;  20  CaL  45:  cotenants  as,  S  Cal.  W: 
45  Cal.  495:  generally,  see  Possxssion,  sec.  llTln. 

Parties  defendant— sec.  1164,  and  note. 

§  1166.  The  plaintiff,  in  his  complaint,  which  shall  he 
in  writing,  must  set  forth  the  facts  on  which  he  seeks  to 
recover,  and  describe  the  premises  with  reasonable  cer- 
tainty, and  may  set  forth  therein  any  circumstances  of 
fraud,  force,  or  violence  which  may  nave  accompanied 
the  alleged  forcible  entry,  or  forcible  or  unlawful  de- 
tainer, and  claim  damages' therefor.  In  case  the  unlaw- 
ful detainer  charged  be  after  default  in  the  payment  of 
rent,  the  complaint  must  state  the  amount  of  such  rent. 
Upon  filing  the  complaint,  a  summons  must  be  issued 
thereon  as  in  other  cases,  returnable  at  a  day  designated 
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tlierein,  which  shall  not  be  less  than  three  days  nor  more 
t;lian  twelve  days  from  its  date,  except  in  cases  when  the 
publication  of  the  summons  is  necessary,  in  which  case 
tJie  court,  or  a  judge  or  justice  thereof  ,^ma^  order  that  the 
summons  be  made  returnable  at  such  time  as  may  be 
deemed  proper,  and  the  summons  shall  specify  the  return 
clay  so  fixed.    [In  effect  March  9th,  1880.J 

Oomplaint,  softciency  of— 9  Cal.  46;  16  Cal.  107;  23  CaL  028;  27  Cal. 
975;  28  Cal.  170;  29  Cal.  642.  Uniting  causes  of  action,  15  Cal.  315;  28  Cal. 
527:  SI  Cal.  122:  82  Cal.  340:  88  Cal.  410:  40  CaL  351. 484;  46  Cal.  276.  De- 
scription qf  ffremitest  4  Cal.  282;  16  Cal.  73;  28  Cal.  170.  Force,  see  sec. 
1150,  snbd. ai,  aDd  1100, subd.  In.  Damages,  sec.  1174;  17  Cal. 667;  21  Cal. 
56.    Verification,  sec.  1175.    Generally,  see  sec.  426,  and  notes. 

5.  1167." 


§  1167.  The  summons  must  state  the  parties  to  the 
proceeding,  the  court  in  which  the  same  is  brought,  the 
nature  of  the  action,  in  concise  terms,  and  the  relief 
sought,  and  also  the  return  day,  and  must  notify  the  de- 
fendant to  appear  and  answer  within  the  time  designated, 
or  that  the  relief  sonsht  will  be  taken  against  him.  The 
summons  must  be  directed  to  the  defendant,  and  be 
served  at  least  two  days  before  the  return  day  designated 
therein,  and  must  be. served  and  returned  in  the  same 
manner  as  summons  in  civil  actions  is  served  and  re- 
turned. Upon  the  return  of  any  summons  issued  under 
this  chapter,  where  the  same  has  not,  for  any  reason,  been 
served,  or  not  served  in  time,  the  plaintin  may  have  a 
new  summons  issued,  the  same  as  if  no  previous  sum- 
mons had  been  issued.    [In  effect  March  9th,  1880.] 

Oontents  of  sammons— if  defective,  how  waived,  41  Cal.  242. 

Service  of  sammoos— herein,  before  Code,  50  Cal.  185:  hi  civil 
actions,  sec.  406  et  seq. 

§  1168.  If  the  complaint  presented  establishes,  to  the 
satisfaction  of  the  judge  or  justice,  fraud,  force,  or  vio- 
lence, in  the  entry  or  detainer,  and  that  the  possession 
held  is  unlawful,  he  may  make  an  order  for  the  arrest  of 
the  defendant.    [In  effect  March  9th,  1880.] 

Arreat— generally,  sec.  478  et  seq. 

§  1169.  If,  at  the  time  appointed,  the  defendant  do  not 
appear  and  defend,  the  court  must  enter  his  default,  and 
render  judgment  in  favor  of  the  plaintiff,  as  prayed  for  in 
the  complaint. 

Judgment  by  deftralt— generaUy,  sec.  565. 

§  1170.  On  or  before  the  day  fixed  for  his  appearance, 
the  defendant  may  appear  and  answer  or  demur. 
Appearance— generally,  sec.  1014,  and  notes. 
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Answer— i8M!M  cf^  sec.  1172:  Warburton  v.  Doble,  38  GaL  619.  A» 
ttaiver,  of  defect  in  summons,  41  Gal.  842.  InniffieiaU  deniai,  28  GaL  179; 
31  Cal.  467:  3d  Gal.  619:  objection  too  late.  Spiers  v.  Duane,  Feb.  ISth, 
1880, 6  Pac.  C.  L.  J.  10.  Ven^ation,  sec.  1175.  *'  Or  demur/*  38  GaL  540. 
Generally,  sec.  437,  and^otes. 

§  1171.  Whenever  an  issae  of  fact  is  presented  by  the 
pleadings,  it  must  be  tried  by  a  jury,  unless  such  jury  be 
waived  as  in  other  cases.  The  jury  shall  be  formed  in 
the  same  manner  as  other  trial  juries  in  the  Court  in 
wliich  the  action  is  pending.    [In  effect  March  9th,  1880.] 

Trial  br  joxr— sees.  600-628 :  issue  of  fact,  sec.  690  ei  sea, :  walTor,  sec. 
831.  ♦ 

Justices'  Courts— trials  In,  sees.  878-887. 

Formation  of  the  jnry-Hiecs.  600-604. 

§  1172.  On  the  trial  of  any  proceeding  for  any  forcible 
entry  or  forcible  detainer,  the  plaintiff  snail  only  be  re- 
quired to  show,  in  addition  to  the  forcible  entry  or  forci- 
ble detainer  complained  of,  that  he  was  peaceably  in  the 
actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  de- 
tainer. The  delendant  may  show  in  his  defense,  that  he 
or  his  ancestors,  or  those  whose  interest  in  such  premises 
he  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the 
commencement  of  the  proceedings,  and  that  his  interest 
therein  is  not  then  ended  or  determined;  and  such  show- 
ing is  a  bar  to  the  proceedings. 

Title  not  triable-12  Cal.  600:  23  Cal.  881;  29  Cal.  170;  37  GaL  164;  40 
Cat  250 :  46  Cal.  64 ;  but  see  38  CaL  619. 

Possession,  by  plaintiff— ^Aovtngr  qf,  necessary,  6  GaL  113;  27  GaL 
502 ;  28  Cal.  170.  Extent  of,  inclosure,  etc.  6  CaL  63;  16  GaL  315:  23  GaL 
381, 413 :  32  Cal.  340;  86  Cal.  580;  45  CaL  597.  SuMcient,  16  Cal.  107 :  39 Gal. 
24;  41  Gal.  630;  Gray  «.  CoUlns,  42  CaL  152:  45  Cal. 495,697;  46  Cal. 601;  SO 
CaL  508 :  peaceable  character  of,  38  Cal.  6l9;  46  Cal.  496.  InsttlMeient,  20 
Cal.  45;  38  CaL  693:  40  Cal.  351;  46  GaL  270,  641;  80  Gal.  315:  where 
scrambling,  8  Cal.  499;  20  Cal.  83;  23  Cal.  526:  28  Cal.  187;  36  Cal.  660:  49 
Gal.  74 ;  but  see  Spiers  v.  Duane,  Feb.  16tb,  1880, 5  Pac.  G.  L.  J.  10.  Bm^ 
denee  </,  23  Cal.  381 ;  37  Cal.  69;  89  Gal.  660;  52  GaL  89. 

Force,  evidence  of— to  maintain  forcible  entry  and  detainer,  36  CaL 
50;  39  CaL  660. 

Defense—in  answer,  sec.  1170f>:  in  evidence,  see  def endanfa  show- 
ing: year's  quiet  possession,  43  Gal.  299:  defendant's  showing,  21  CaL 
309;  23  Cal.  %1:  26  Gal.  31:  84  Gal.  265;  36  Gal.  303, 680;  39  Cal.  23;  46  CaL 
495;  47  Cal.  180;  48  Cal.  639;  tenant's  estoppel,  sec.  1962,  subd.  4,  and 
note;  8  Cal.  693;  21  CaL  309;  29  Cal.  168;  40  Cal.  246;  48  Cal.  299. 

§  1173.  When,  upon  the  trial  of  any  proceeding  under 
this  chapter,  it  appears  from  the  evidence  that  the  defend- 
ant has  been  guilty  of  either  a  forcible  entry  or  a  forcible 
detainer,  and  other  than  the  offense  charged  in  the  com- 
plaint, the  judge  must  order  that  such  complaint  be  forth- 
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-with  amended  to  conform  to  such  proofs.  Such  amend- 
ment must  be  without  any  imposition  of  terms.  Ko 
continuance  must  be  permitted  upon  account  of  such 
amendment,  unless  the  defendant,  by  affidavit  filed, 
allows  to  the  satisfaction  of  the  court  good  cause  there- 
for. 

Amenthnent— of  complaint  herein,  32  Cal.  840;  38  Cal.  410;  generally, 
sec.  473»i 

Continaanoe--generaIIy,  sec.  295  and  notes. 

§  1174t  If,  upon  the  trial,  the  verdict  of  the  jury,  or, 
if  the  case  be  tried  without  a  jury,* the  finding  of  the  court 
"be  in  favor  of  the  plaintiff  and  against  the  defendant, 
judgment  shall  be  entered  for  the  restitution  of  the  prem- 
ises; and  if  the  proceeding  be  for  an  unlawful  detainer 
after  neelect  or  failure  to  perform  the  conditions  or  cove- 
nants of  the  lease  or  agreement  under  Which  the  property 
is  held,  or  after  default  in  the  payment  of  rent,  the  judg- 
ment shall  also  declare  the  forfeiture  of  such  lease  or 
agreement.  The  jury,  or  the  court,  if  the  proceeding  be 
tried  without  a  jury,  shall  also  assess  the  aamages  occa- 
sioned to  the  plaintiff  by  any  forcible  entry,  or  by  any 
forcible  or  unlawful  detainer,  alleged  in  the  complaint 
and  j^roved  on  the  trial,  and  find  the  amount  of  any  rent 
due,  if  the  alleged  unlawful  detainer  be  after  default  in 
the  payment  of  rent;  and  the  judgment  shall  be  rendered 
asainst  the  defendant  guilty  of  the  forcible  entry,  ob  forci- 
ble or  unlawful  detainer,  for  three  times  the  amount  of 
the  damages  thus  assessed,  and  of  .the  rent  found  due. 
"When  the  proceeding  is  for  an  unlawful  detainer  after  de- 
fault in  the  payment  of  the  rent,  and  the  lease  or  agree- 
ment under  which  the  rent  is  payable  has  not  by  its  terms 
expired,  execution  upon  the  judgment  shall  not  be  issued 
until  the  expiration  of  five  days  after  the  entry  of  the 
judgnaent,  within  which  time  the  tenant,  or  any  subtenant, 
or  any  mortgagee  of  the  term,  or  other  party  interested  in 
its  continuance,  may  pay  into  court,  for  the  landlord,  the 
amount  found  due  as  rent,  with  interest  thereon,  and  the 
amount  of  the  damages  found  by  the  jury  or  the  court  for 
the  unlawful  detainer,  and  the  costs  of  the  proceeding, 
and  thereupon  the  judgment  shall  be  satisfied  and  the 
tenant  be  restored  to  his  estate ;  but  if  payment,  as  here 
provided,  be  not  made  within  the  five  days,  the  judgment 
may  be  enforced  for  its  full  amount,  and  for  the  posses- 
sion of  the  premises.  In  all  other  cases  the  judgment  may 
be  enforcea  immediately.    [In  effect  July  1st,  1874.] 

Verdict  of  the  jury— what  it  decides,  10  CaL  211 ;  36  Cal.  580. 

Jadgment-H9Cope  of,  6  Cal.  148. 
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Btttitation  of  the  premises— ^nforeemoit  of  wiit,  etc.,  see.  fi84f»;  6 
CaL  148;  10  CaL  211;  19  Gal.  374;  33  CaL  402;  89  CaL  287;  46  Gal.  270,  Z79. 

Forfeiture— relief  from,  sec.  1179.  '^ 

BamaeeB-Extent  cf,  17  Cal.  566;  28  Gal.  S27;  31  CaL  467;  33  CaL  401; 
38  Gal.  620.  Rent  due,  amount  of, 20  CaL  282:  21  Cal.  55;  27  Cal.  565;  46 
CaL  246.  Trebling,  sec.  735;  4  CaL  412 ;  6  CaL  63, 161 ;  15  Cal.  149;  23  Cal. 
375;  25  CaL  262;  S/CaL  401. 

§  1175.  The  complaint  and  answer  most  be  verified. 
Verification  of  pleadings— sec.  446  and  notes. 

§  1176.  An  appeal  taken  by  the  defendant  shall  not 
stay  proceedings  upon  J^he  judgment,  unless  th«  judge  or 
justice  before  whom  the  same  was  rendered  so  directs. 
[In  effect  March  9th,  1880.] 

§  1177.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two,  of  this  Code,  are  applicable  to, 
and  constitute  the- rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

Appeal  as  stay— f^enerally,  sees.  946, 949,  and  notes. 

§  1178.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  in  so  faras  they  are 
inconsistent  with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1179.  The  court  may  relieve  a  tenant  against  a  for- 
feiture of  a  lease,  and  restore  him  to  his  former  estate,  in 
case  of  hardship,  where  application  for  such  relief  is 
made  within  thirty  days  after  the  forfeiture  is  declared 
by  the  judgment  of  the  court,  as  provided  in  section  one 
thousand  one  hundred  and  seventy-four.  The  application 
may  be  made  by  a  tenant  or  subtenant,  or  a  mortgagee  of 
the  term,  or  any  person  interested  in  the  continuance  of 
the  term.  It  must  be  made  upon  petition,  setting  forth 
the  facts  upon  which  the  relief  is  sought,  and  be  verified 
by  the  applicant.  Notice  of  the  application,  with  a  copy 
of  the  petition,  must  be  served  on  the  plaintiff  in  tne 
judgment,  who  may  appear  and  contest  the  application. 
Id.  no  case  shall  the  application  be  granted  except  on  con- 
dition that  full  payment  of  rent  due,  or  full  penormance 
of  conditions  or  covenants  stipulated,  so  far  as  the  same 
is  practicable,  be  made.    L^  effect  March  9th,  1880.] 


TITLE  IV. 

Of  the  Enforcement  of  Liens. 

Chap.     I.    Liens  in  general. 

H.    Liens  of  mechanics  and  others  upon  real 
property. 
m.    Certain  liens  for  salaries  and  wages. 
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CHAPTEB  I. 
LIBN8  IN  GXSRXOEtAIi. 

S  1180.  Deflnition  of  lien. 

§  1180.  A  lien  is  a  charge  imposed  upon  specific  prop- 
erty, by  which  it  is  made  security  for  the  penonnanoe  of 

an  act. 
Lien,  deflnitioii  of— Ciyll  Code,  sec.  2872.  • 

nriorltf  of  liens— Civil  Code,  sec.  2897. 

CHAPTEB  n. 

ZJENS   OF  MECHANICS  AND   OTHBRS 
UPON  RXSAL  PROPXSRTT*. 

1188.  What  laborers,  contractors,  etc.,  may  have  llensupon. 
1184.  Liens  for  grading  and  filUns  lots  and  streets. 

1189.  What  interest  In  the  land  subject  to  the  lien. 

1186.  Effect  of  liens. 

1187.  Claim  of  lien  to  be  filed  in  recorder's  office. 

1188.  Lien  upon  two  or  more  pieces  of  proper^.   Amount  due  from 
eacn  to  be  designated. 

1189.  Claim  to  be  recorded.   Fees  of  recorder. 

1190.  Time  of  continuance  of  lien. 

1191.  Service  of  summons  by  publication. 

1192.  Subcoutaractors,  who  are,  and  when  paid  out  of  proeeeds  of 
sale. 

1193.  Costs. 
1194*.  Court  to  declare  rank  of  liens. 

1195.  Execution  for  deficit. 

1196.  Actions  for  separace  liens  may  be  Joined,  when  and  how. 

1197.  Lien  does  not  impair  right  to  proceed  for  recovery  of  the  debt 

1198.  Bules  of  practice. 

1199.  New  trials  and  appeals. 

§  1183.  Mechanics,  material-men,  artisans,  architects, 
and  laborers  of  every  class  performing  labor  upon  or  fur- 
nishing material  to  be  used  in  the  construction,  alteration, 
or  repair  of  any  mining  claim,  building,  whaH,  bridge, 
ditch,  flume,  aqueduct,  tunnel,  fence,  machinery,  railroad, 
wagon  road,  or  other  structure,  shall  have  a  lien  upon  the 
property  upon  which  they  have  bestowed  labor  or  fur- 
nished material  for  the  value  of  such  labor  done  and  ma* 
terial  furnished.  This  lien  shall  not  be  affected  by  the 
fact  that  no  money  is  due,  or  to  become  due,  on  any  con- 
tract made  by  the  owner  with  any  other  party.  (In  effect 
April  16th,  1880.] 
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inioi'  lien  Uw— eonstltiztional  provisioii 

art.  20,  sec.  15:  preriously  held  constitaiiioiial,  43  Cal.'  515;  48  Cai.  175. 
^^o iously,  statute  strictly  constmed,  1  Cal.  —   -  -  -  --   -  -  - 


Mechanioi'  lien  Uw— eonstltiztional  provisioii  f or»  see  Const.  CaL 
rt.  20,  sec.  15:  preriously  held  constitatioiial,  43  Cal.  515;  48  Cal.  175. 

478:  pre  vionsly,  statute  strictly  construed,  1  Cal.  183;  2  Cal.  90:  5  Cal. 

240;  16  CaL  127;  29  Cal.  283,  aud  see  OBianrAi.  Coittbaot,  see.  ildSn. 


Mechanics'  lien— nature  of,  7  Cal.  389 :  amount  of,  before  amdt.  1880, 
37  CaL  588;  29  CaL  283;  36  CaL  298,  and  see  OBIOIKAL  CONTBAOT,  seo. 
IlSSn. 

Persons  entitled  to  lien  on  prqperty— parties  perfonnlng  labor, 
sec.  1184;  40  Cal.  185:  parties  fumishUig  material,  2  CaL  90,  489;  3  CaL 
64;  6  Cia.  240:  23  CaL  208;  48  Cal.  175:  generally,  2  CaL  489;  6  Cal.  495, 
and  see  seo.  1194. 

Alteration'— or  repair,  21  CaL  80 ;  49  Cid.  109. 

Agent  of  ownei^-eonstmctive,  before  amdt.  1880, 49  CaL  187:  Hoop* 
er  V.  Flood,  Feb.  28tli,  1880, 5  Pac.  C.  L.  J.  30. 

laien  not  aflbcted— thougb  nothinffdueon  original  eoatract,  amdt. 
1880 ;  preyiouBly  held  otherwise,  see  Obiqisal  Covtbaot,  sec.  1193fi.   -  ^ 

I     §  1184.  Any  person  who,  at  the  request  of  the  owner  W.  \\ 

|of  any  lot  in  any  incorporated  city  or  town,  grades,  fills  ,     ^  \>  ^ 

«in  or  otherwise  improves  the  same,  or  the  street  in  iront  'Q  . 

of  or  adjoining  the  same,  has  a  lien  upon  such  lot  for  his  ^ 
'work  done  and  materials  furnished. 

§  1185.  The  land  upon  which  any  building,  improve- 
ment, or  structure  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as  may  be 
.  required  for  the  convenient  use  and  occupation  thereof,  to 
be  determined  by  the  court  on  rendering  judgment,  is 
also  subject  to  the  lien,  if  at  the  commencement  of  the 
work,  or  of  the  furnishing  of  the  materials  for  the  same, 
the  land  belonged  to  the  person  who  caused  said  building, 
improvement,  or  st^cture  to  be  constructed,  altered  or 
repaired;  but  if  such  person  owned  less  than  a  fee  simple 
estate  in  such  land,  then  only  his  interest  therein  is  sub- 
ject to  such  lien.    [In  effect  July  1st,  1874.] 

Convenient  space— 23  Cal.  208:  determined  by  tbe  court.  Green  o. 
Cbandler,  April  22nd,  1880, 5  Pac.  C.  L.  J.  887. 
Less  than  a  fee— 49  CaL  336. 

§  1186.  The  liens  provided  for  in  this  chapter  are  pre- 
ferred to  any  lien,  mortgage,  or  other  incumbrance  which 
may  have  attached  subsequent  to  the  time  when  the 
building,  improvement,  or  structure  was  commenced, 
work  done,  or  materials  were  commenced  to  be  furnished : 
also,  to  any  Hen,  mortgage,  or  other  incumbrance  oi 
which  the  lien-holder  had  no  notice,  and  which  was  unre- 
I  corded  at  the  time  the  building,  improvement,  or  struct- 
ure was  commenced,  work  done,  or  the  materials  were 
*  commenced  to  be  furnished. 

Subsequent  incumbrance— 4  CaL  233;  6  CaL  402;  7  Cal.  576;  9  CaL 
119;  10  CaL  647;  13  CaL  54;  14  CaL  247;  18  CaL  370;  39  Cal.  116. 
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Oommenoemest  of  work,  etc.— 7  CaL  ase*  57ft;  II  C$L  M;  SS  CaLSBBr 
162;  44  CaL  619. 

§  1187.  Every  original  contractor,  within  sixty  days 
after  the  completion  of  his  contract,  and  every  person, 
save  the  original  contractor,  claiming  the  benefit  of  this 
chapter,  must,  within  thirty  days  after  the  completion  of 
any  building,  improvement,  or  structure,  or  after  the 
completion  oi  the  alteration  or  repair  thereof,  or  the  per- 
formance of  any  labor  in  a  mining  claim,  file  for  record   | 
with  the  county  recorder  of  the  county  in  which  such  i 
property,  or  some  part  thereof,  is  situated,  a  claim  con- 
taining a  statement  of  his  demand,  after  dedactiiig  all 
just  credits  and  offsets,  with  the  name  of  the  owner  or 
reputed  owner,  if  known,  and  also  the  name  of  the  per-    i 
son  by  whom  he  was  employed,  or  to  whom  he  f umisned    | 
the  materials,  with  a  statement  of  the  terms,  time  given,    { 
and  conditions  of  his  contract,  and  also  a  description  of 
the  property  to  be  charged  with  the  lien,  sufficient  for 
identification,  which  claim  must  be  verified  by  the  oath    i 
of  himself,  or  of  some  other  i)erson.    [In  effect  May  29tli,    ' 
1874.] 

Strict  constraction— 29  Cid.  283 :  46'Cid.262;  46Cal.6S7;  Hooper  v. 
Flood,  Feb.  28th,  1880, 5  Pac.  C.  L.  J.  30. 

Filling  claim  for  record— 1  Cal.  183:  not  sncceastve  liens,  44  CaL  18. 

Contents  of  oladm-- Statement  of  <2efnafid,toomuch,44  Cal.519:  od 
several  stmctures,  sec.  1188:  items  unnecessary,  11  Cal.  41:  16  Cal.  140; 
17  Cal.  128;  29  Cal.  283.  Credits  and  ^teta*  29  Cal.  283;  39  Cal.  llC 
Name  of  owner,  etc.,  43  Cid.  515;  49  Cal.  SSiS;  Hooper  v.  Flood,  Feb.  28tb, 
1880, 5  rac.  C.  L.  J.  30.  Name  of  employer,  etc.,  28  CaL  208;  45  Cal.  263; 
46  Cal.  637;  49  Cal.  336.  Terms  of  contract,  etc..  Hooper  v.  Flood,  Feb. 
28th,  1860, 5  Pac.  C.  L.  J.  30.  Description  qf  the  property,  2  CaL  60 ;  8  CaL 
344;  15  CaL  507;  23  CaL  208. 

Verification  of  claim— sec.  446;  43  Cal.  515. 

§  1188.  In  every  case  in  which  one  claim  is  filed 
against  two  or  more  buildings,  mining  claims,  or  other  im- 
provements owned  by  the  same  person,  the  person  filing 
such  claim  must,  at  the  same  time,  designate  the  amount 
due  to  him  on  each  of  such  buildixigs,  mining  claims,  or 
other  improvements,  otherwise  the  lien  of  such  claim  is 
postponed  to  other  liens.  The  lien  of  such  claimant  does 
not  extend  beyond  the  amount  designated,  as  against 
other  creditors  having  liens  by  judgment,  mortgage,  or 
otherwise,  upon  either  of  such  buildings  or  other  improve- 
ments, or  upon  the  land  upon  which  the  same  are  situated. 

Decree— 23  CaL 


§  1189.  The  recorder  must  record  the  claim  in  a  hook 
kept  by  him  for  that  purpose,  which  record  must  be  in- 
dexed as  deeds  and  other  conveyances  are  required  by 
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law  to  be  indexed,  and  for  which  he  may  receive  the  same 
fees  as  are  allowed  by  law  for  recording  deeds  and  other 
instruments. 

§  1190.  No  lien  provided  for  in  this  chapter  binds  any 
building,  mining  claim,  improvement,  or  structure,  for  a 
loneer  period  than  ninetv  days  after  the  same  has  been 
filed,  unless  proceedings  be  commenced  in  a  proper  court 
within  that  time  to  enforce  the  same;  or,  if  a  credit  be 
given,  then  ninety  days  after  the  expiration  of  such 
credit;  but  no  lien  continues  in  force  for  a  lousier  time 
than  two  years  from  the  time  the  work  is  completed,  by 
any  agrejement  to  give  credit. 

Ninety  days— 10  Cal.  374. 

Ooort  proceedings  oommenoed— penooal  action,  sec.  1197:  parties 
10  Cal.  647 ;  45  Cal.  262 :  interyentlon,  sec.  387 ;  14  CaL  137, 165.  ^ 

§  1191.  If  service  of  summons  be  made  by  publication,       ^ 
the  time  of  publication,  where  the  defendant  resides  out        *"  • 
of  or  is  absent  from  the  State,  or  for  any  other  cause  can- 
not be  served  personsdly,  need  be  but  once  a  week  for 
four  successive  weeks. 

Service  of  snmmons  by  pablicatioii— sees.  412, 418.  ^  v         \j 

§  1192.  Every  building  or  other  improvement  men-        /  • 
tioned  in  section  one  thousand  one  hundred  and  eighty-  LJ, 

three  of  this  Code,  constructed  upon  any  lands  with  the  /v 

knowledge  of  the  owner,  or  the  person  having  or  claiming  ' 

any  interest  therein ,  shall  be  held  to  have  been  constructed 
at  the  instance  of  such  owner  or  person  having  or  claiming 
any  interest  therein7  and  the  interest  owned  or  claimed 
shall  be  subject  to  any  lien  filed  in  accordance  with  the  pro- 
visions of  this  chapter,  unless  such  owner  or  person  having 
or  claiming  an  interest  therein  shall,  within  three  days 
after  he  shall  have  obtained  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction, 
alteration,  or  repair,  give  notice  that  he  will  not  be  re- 
sponsible for  the  same,  by  posting  a  notice  in  wrltine  to 
the  effect,  in  some  conspicuous  place  upon  said  lana,  or 
upon  the  building  or  other  improvement  situated  thereon. 
[La  effect  May  29th,  1874.] 

Construction  of  section— 41  Cal.  563;  49  Cid.  336;  51  Cal.  423. 

Oonstmctive,  Instance  of  ownei^-41  CaL  583;  49.Cal.  109. 

§  X193.  The  contractor  shall  be  entitled  to  recover 

upon  a  lien  filed  by  him  only  such  amount  as  may  be  due 

to  him  according  to  the  terms  of  his  contract,  after  de- 

'  ducting  all  claims  of  other  parties  for  work  done  and 

materials  furnished,  as  aforesaid;  and  in  all  cases  where 

Cons  Civ.  FHOC.- 
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a  lien  shall  be  filed,  under  this  chapter,  for  work  done  or 
materials  famished  to  any  contractor,  he  shall  defend 
any  action  brought  thereupon  at  his  own  expense;  and 
durine  the  pendency  of  sucn  action,  the  owner  may  with- 
hold mm  the  contractor  the  amount  of  money  for  "which 
lien  is  filed;  and  in  case  of  judgment  against  the  owner 
or  his  property,  upon  the  lien,  the  said  owner  shall  be  en- 
titled to  deduct  from  any  amount  due  or  to  become  due 
by  him  to  the  contractor,  the  amount  of  such  judspnent 
and  costs,  and  if  the  amount  of  such  judgment  ana  costs 
shall  e:iSceed  the  amount  due  by  him  to  the  contractor,  or 
If  the  owner  shall  have  settled  with  the  contractor  in  full, 
he  shall  be  entitled  to  recover  back  from  the  contractor 
any  amount  so  paid  by  him,  the  said  owner,  in  excess  of 
the  contract  price,  ana  for  which  the  contractor  was  orig- 
inally the  party  liable.    [In  effect  May  29th,  1874.] 

Original  contract— JB^ore  omctt.  1880:  controls  liens  of  contractors' 
employees,  22  Cal.  fi66;  27  Cal.  588:  36  Cal.  293:  38  CaL  356:  and  balanoe 
due  on,  limits  their  liens.  16  CaL  127;  81  CaL  233;  49  CaL  185;  51  CaL  423; 
Dlngley  r.  Greene,  March  Idth,  1880, 5  Fac.  C.  L.  J.  U9 :  where  abandon- 
ment by  contractor,  31  Cal.  233;  36CaL293;  88CaL356;  48CaL478:  own- 
er's defenses,  29  Cal.  283:  48  Cal.  478:  release  of  contractors*  smetj,  49 
Cal.  131 :  under  amdt,  1880,  see  sec.  1183. 

§  1194.  In  every  case  in  which  different  lie^s  are  as- 
serted against  any  property,  the  court  in  the  judgment 
'  ^'must  declare  the  rank  of  each  lien  or  class  of  liens,  which 
^'  shall  be  in  the  following  order,  viz :   Ist.  All  persons  other 
/   than  the  original  contractors  and  subcontractors;    2nd. 
/     The  subcontractors;  3rd.  The  original  contractors.    And 
the  proceeds  of  the  sale  of  the  property  must  be  appHed 
to  each  lien  or  class  of  liens  in  the  order  of  its  rank;  and 
whenever,  on  the  sale  of  the  property  subject  to  the  lien, 
there  is  a  deficiency  of  proceeds,  judgment  may  be  dock- 
eted for  the  deficiency  in  like  manner  and  with  like  effect 
as  in  actions  for  the  foreclosure  of  mortgages.    [In  effect 
May  29th,  1874.] 
Preference— from  priority,  18  CaL  370. 

Glasses  of  lienB^Generalltft  6  Cal.  296.  Contractor,  7  CaL  575;  27  GsL 
688.  Subcontractor,  7  CaL  358;  16  Cal.  126;  29  CaL  283:  36  CaL  623.  Jfo<0- 
rial-man,  see  contractor,  subcontractor,  and3  Cal.  64:  5  Cal.  240: 16  CaL 
126:  21  Cid.  80;  23  CaL  208;  29  CaL  288;  31  CaL  233;  33  CaL  497;  44  Gal.  519. 
Laborers,  27  CaL  588 ;  33  Cal.  497. 

Judgment  for  deficiency— 44  CaL  509;  49  CaL  336:  as  In  foredoiare 
of  mortgages,  sec.726n. 

§  1195.  Any  number  of  persons  claiming  liens  may 

join  in  the  same  action,  and  when  separate  actions  are 

commenced,  the  court  may  consolidate  them.    The  court 

may  also  allow  as  part  of  the  costs,  the  moneys  paid  for 

«      filing  and  recording  the  lien,  and  reasonable  attorney's 
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fee  in  the  District  and  Supreme  Courts.    [In  effect  MAy 
29tli,  1874.] 

Join  in  the  same  action— 33  Cal.  497. 

Consolidation  of  actions— generally,  sec.  1048. 

13istxict  Oonrts— see  superseded  courtSi  sec.  76». 

9  1196.  Whenever  materials  shall  have  been  fnmiahed 
for  use  in  the  construction,  alteration,  or  repair,  of  any 
1>uildin^  or  other  improvement,  such  materials  shall  not 
"be  subject  to  attachment,  execution,  or  other  legal  proc- 
ess, to  enforce  any  debt  due  by  the  purchaser  of  such 
materials,  except  a  debt  due  for  the  purchase-money 
tbereof ,  so  long  as  in  good  faith  the  same  are  about  to  be 
applied  to  the  construction,  alteration,  or  repair  of  such 
'bailding,  mining  claim,  or  other  improvement.  [In  effect 
May  2981, 1874.] 

S  1197.  Kothing  contained  in  this  chapter  shall  be  con- 
strued to  impair  or  affect  the  right  of  any  person  to  whom 
any  debt  may  be  due  for  work  done  or  materials  furnished 
to  maintain  a  personal  action  to  recover  such  debt  against 
the  person  liable  therefor.  [In  effect  July  1st,  1874.  J 
F«nonal  action— attachment  In,  cmnnlatiye  remedy,  16  CaL  140. 

§  1198.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two  of  this  Code  are  applicable  to 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

§  1199.  The  provisions  of  part  two  of  this  Code  relative 
to  new  trials  and  appeals,  except  in  so  far  as  they  are  in- 
consistent with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 
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CHAPTER  m. 


S  1204.  Certain  venosa  preferred  creditors  when  asBlgnment  of  prop* 

erty  Is  made. 
S  1209.  Seme,  against  estates. 
S  1206.  Same,  in  cases  of  execution  or  attachment. 

§  1204.  In  all  aBSignments  of  property,  made  by  any 
person  to  trustees  or  assignees,  on  account  of  the  inabil- 
ity of  the  person,  at  the  time  of  the  assignment,  to  pay 
his  debts,  or  in  proceedings  in  insolvency,  the  wages  of 
the  miners,  iaechanics,  salesmen,  servants,  clerks,  or 
laborers  employed  bv  such  person,  to  the  amount  of  one 
hundred  dollars  each,  and  for  services  rendered  within 
sixty  days  previously,  are  preferred  claims,  and  must  he 
paid  by  such  trustees  or  assignees  before  any  other  cred- 
itor or  creditors  of  the  assignor.   [In  effect  July  Ist,  1874.] 

Assignments  for  benefit  of  creditors— Civil  Code,  sees.  3449, 3473. 

Frooeedings  in  insolvency— see  sec.  1822. 

§  1205.  In  case  of  the  death  of  any  employer,  the 
wages  of  each  miner,  mechanic,  salesman,  clerk,  servant, 
and  laborer,  for  services  rendered  within  the  sixty  days 
next  preceding  the  death  of  the  employer,  not  exceeding 
one  hundred  dollars,  rank  in  priority  next  after  the 
funeral  expenses,  expenses  of  the  last  sickness,  the 
charges  and  expenses  of  administering  upon  the  estate, 
an4  the  allowance  to  the  widow  and  infant  children,  and 
must  be  x^ald  before  other  claims  against  the  estate  of  the 
deceased  person.    [In  effect  July  1st,  1874.] 

Estate  of  deceased  persons— payment  of  debts,  generally,  sec.  1643 
etieq. 

§  1206.  In  cases  of  executions,  attachments,  and  writs 
of  a  similar  nature,  issued  againsi;  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  salesmen,  * 
servants,  clerks,  and  laborers,  who  have  claims  against 
the  defendant  for  labor  done,  may  give  notice  of  their 
•claims,  and  the  amount  thereof,  sworn  to  by  the  person 
makine  the  claim,  to  the  creditor  and  the  officer  execnt- 
ing  either  of  such  writs,  at  an^i^me  before  the  actual  sale 
of  property  levied  on;  and,  unless  such  claim  is  disputed 
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lyy  the  debtor  or  a  creditor,  such  officer  mnst  pay  to  such 
person y  ont  of  the  proceeds  of  the  sale,  the  amount  each 
is  entitied  to  receive  for  services  rendered  within  the  sixty 
days  next  preceding  the  levy  of  the  writ,  not  exceeding 
one  hundred  dollars.  If  any  or  all  of  the  claims  so  pre- 
sented, and  claimiing  preference  under  this  section,  are 
disputed  by  either  the  debtor  or  a  creditor,  the  person 

S resenting  the  same  must  commence  an  action  within  ten 
ays  for  the  recovery  thereof,,  and  must  prosecute  his 
action  with  due  diligence,  or  be  forever  barred  from  any 
claim  of  priority' of  payment  thereof;  and  the  officer  shall 
retain  possession  of  so  much  of  the  proceeds  of  the  sale 
as  may  be  necessary  to  satisfy  such  claim  until  the  de- 
termination of  such  action;  and  in  case  judgment  be  had 
for  the  claim,  or  any  part  thereof,  carrying  costs,  the  costs 
taxable  therein  shall  likewise  be  a  preferred  claim,  with 
the  same  rank  as  the  original  claim.  pEn  e£fect  July  1st, 
1874.] 

Exe<mtion— eec.  684fi :  attachments  sees.  537-559. 

Action  to  enforce  lien—In  Justices'  Court,  sec.  113,  subd.  2. 


..  (i. ,   ;  a  i  y  ^     ^ 
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TITLE  V. 
OF  COimSMPTB. 

S  1209.  What  acts  or  omlasions  are  contempts. 

S  1210.  Reentry  on  property  after  eviction,  when  a.eoiicempt. 

§  1211.  A  contempt  committed  In  the  presence  of  the  court  maybe 

pmiished  summarUy.   When  not  so  committed,  an  affldavlt 

or  statement  shall  be  made. 
I  1212.  A  warrant  of  attachment  may  Issne  or  a  notice  to  show  caose. 
S  121S.  Bail  may  be  given  by  a  person  arrested  under  such  waxrant. 
§  1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  detain 

the  person  until  dischaived. 
S  1215.  Ball  bond,  form  and  conditions  of. 
S  1216.  Officer  must  return  warrant  and  undertakhig,  if  any. 

il217.  Hearing. 
1218.  Judgment  and  penalty,  if  goUty. 
1219.  If  the  contempt  is  the  omission  to  perform  any  act,  tbe  perwrn 
may  be  Imprisoned  until  performance. 
S  1220.  If  a  party  fall  to  appear,  proceedings. 
S  1221.  Illness  sufficient  cause  for  non-appearance  of  party  arrested. 

Confinement  under  arrests  for  contempt. 
S  1222.  Judgment  and  orders  In  such  cases  final. 

§  1209.  The  following  acts  or  omissions,  in  respect  to 
a  court  of  justice,  or  proceedings  therein,  are  contempts 
of  the  authority  of  the  court: 

1.  Disorderly,  contemptuous,  or  Insolent  behavior 
toward  the  judge  while  liolding  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  vio- 
lation of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  cor- 
oner, or  other  person  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  proc- 
ess of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
court,  and  acting  as  such  without  authority; 

7.  Bescuing  any  person  or  property,  in  the  costodr 
of  an  officer  by  virtue  of  an  order  or  process  of  saen 
court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action 
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"While  going  to,  remaining  at,  or  returning  from,  the  court 
-where  the  action  is  on  the  calendar  for  trial ; 

9.  Anf  other  unlawful  interference  with  the  process  or 
proceedmgs  of  a  court; 

10.  Disooedience  of  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  servd  as  such,  or  improperly  conversing  with  a 
paxty  to  an  action  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate,  or 
officer,  of  the  lawful  judgment,  order  or  process  oi  a 
superior  court,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  officer.  Disobedience  of  the  law- 
ful orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer. 

Contempt— statute  restrictive,  42  Gal.  412:  44  Cal.  475:  powers  of 
courts,  sees.  128, 177, 178 :  in  Justices'  Courts,  sees.  906-910. 

SiTBDlvisiOir  3.   Misbehavior  of  attorney— sec.  287  et  seq. 
Sttbdivisioit  5.    Disobedience  of  lawftil  judgment  or  order— 
1tiri8dictlonastest,5  Gal.  494;  6Gid.316:  18  Gal.  60;  27  Gal.  152;  36  Gal. 


ejected  person  resuming  possession,  sec.  1210. 
SUBDivisioir  10.   Refusal  of  witness  to  answer— 7  Cal.  175, 181. 
Subdivision  U.  Juror's  non-attendance— sec.  238. 

§  1210.  Every  t>erson  dispossessed  or  ejected  from,  or 
out  of,  any  real  property,  by  the  judgment  or  process  of 
any  court  of  competent  jurisdiction,  and  who,  not  having 
right  so  to  do,  re-enters  into  or  upon,  or  takes  possession 
orT  any  such  real  property,  or  induces  or  procures  any  per- 
son not  bavins  a  right  so  to  do,  or  aids  or  abets  nim 
therein,  is  guiUy  of  a  contempt  of  the  court  by  which 
'  such  judgment  was  rendered,  or  from  which  such  process 
issued.-  upon  a  conviction  for  such  contempt,  tbe  court 
or  justice  of  the  peace  must  Immediately  issue  an  alias 
process,  directed  to  the  proper  officer,  and  requiring  him 
to  restore  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 
possession. 

Re-entr7  after  dispossession— double  purpose  of  section,  29  Cal. 
632 ;  person  accused,  42  Gal.  412 :  subsequently  acquired  title,  33  Gal. 
448;  53  GaL  606. 
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§  1211.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  court,  or  judge  at  cham- 
bers, it  may  be  punished  summarily;  for  which  an  order 
must  be  made,  reciting  the  facts  as  occurring  in  such  im- 
mediate view  and  presence,  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  a  contempt,  and 
that  he  be  punished  as  therein  prescribed.  When  the  con- 
tempt is  not  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge,  of  the  facts  constitut- 
ing the  contempt,  or  a  statement  of  the  facts  by  the  ref- 
erees or  arbitrators,  or  other  judicial  officer. 

Contempt  before  court— Recital  of  facts  In  order,  1  GaL  ise,  187:  S 
Cal.818. 

Contempt  away  from  court— affldayit,  42  CaL  412 :  attachment,  sec 
1212  et  seq, 

§  1212.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  war- 
rant of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted;  and  no  warrant  of  commit- 
ment can  be  issued  without  such  previous  attachment  to 
answer,  or  such  notice  or  order  to  show  cause. 

§  1213.  Whenever  a  warrant  of  attachment  is  issued, 
pursuant  to  this  title,  the  court  or  judge  must  direct,  by 
an  indorsement  on  such  warrant,  that  the  person  charged 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
'Specified  in  such  indorsement. 

§  1214.  Upon  executing  the  warrant  of  attachment, 
the  sheriff  must  keep  the  person  in  custody,  bring  hhn 
before  the  court  or  judge,  and  detain  him  until  an  order 
be  made  in  the  premises,  unless  the  person  arrested  entitle 
himself  to  be  discharged,  as  provided  in  the  next  section. 

§  1215.  When  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachfnent,  or  in- 
dorsed thereon,  he  must  be  discharged  from  the  arrest,  up- 
on executing  and  delivering  to  the  officer,  at  any  time  be- 
fore the  return  day  of  the  warrant,  a  written  undertaking, 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and 
abide  the  order  of  the  court  or  judge  thereupon ;  or  they 
will  pay,  as  may  be  directed,  the  sum  specified  in  the  war- 
rant. 

XJndertakinga— generally,  sec.  94I». 
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§  X216.  The  .officer  most  return  the  warrant  of  arrest 
and  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein. 

§  1217.  When  the  person  arrested  has  been  brought 
up  or  appeared,  the  court  or  judge  must  proceed  to  investi- 
gate the  charge,  and  must  hear  any  answer  which  the  per- 
son arrested  niay  make  to  the  same,  and  ma^  examine 
Tvitnesses  for  or  against  him,  for  which  an  adjournment 
may  be  had  from  time  to  time,  if  necessary. 

§  1218.  Upon  the  answer  and  evidence  taken,  the 
court  or  judge  must  determine  whether  the  person  pro- 
<;eeded  against'is  guilty  of  the  contempt  charged,  and  if  it 
be  adjudged  that  he  is  guilty  of  the  contempt,  a  fine  may 
be  imposed  on  him  not  exceeding  five  hundred  dollars, 
or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 

§  1219.  When  the  contempt  consists  in  the  omission  to 
perform  an  act  which  is  yet  in  the  power  of  the  person  to 
perform,  he  may  be  imprisoned  until  he  have  performed 
it,  and  in  that  case  the  act  must  be  specified  in  the  war- 
rant of  commitment. 

Application  to  Jastices'  Oonrts— 47  Cftl.  131. 

Imprisonment  until  performance  of  act— 7  Cal.  175. 

Act  must  be  specified— 7  CaL  181. 

§  1220.  When  the  warrant  of  arrest  has  been  returned 
served,  if  the  person  arrested  do  not  appear  on  the  return 
day,  the  court  or  judge  may  issue  another  warrant  of  ar- 
rest, or  may  order  the  undertaking  to  be  prosecuted,  or 
both.  If  the  undertaking  be  prosecuted,  the  measure  of 
damages  in  the  action  is  the  extent  of  the  loss  or  injury 
sustained  by  the  aggrieved  party,  by  reason  of  the  mis- 
conduct for  which  the  warrant  was  issued,  and  the  costs 
of  the  proceeding. 

Undertakings,  liability  on— sec.  941n. 

J  1221  Whenever,  by  the  provisions  of  this  title,  an 
cer  is  required  to  keep  a  person  arrested  on  a  warrant 
of  attachment  in  custody,  and  to  bring  him  before  a  court 
or  judge,  the  inability,  from  illness  or  otherwise,  of  the 
person  to  attend,  is  sufficient  excuse  for  not  bringing  him 
up;  and  the  officer  must  not  confine  a  person  arrested 
upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  se- 
cure his  personal  attendance. 
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§  1222.  The  judgment  and  orders  of  the  court  or  jndgll 
made  in  cases  of  contempt,  are  final  and  conclusive.       : 

Judgment  flnal— in  prol»te  matten.  53  CaL  204 :  no  appeal,  flS  Cm 
iM6:  but  Jurisdiction  held  reviewable  in;  6  Cal.4M;  6CaL  S19:  7G4 
176, 181;  »  CaL  tW;  42  CaL  412;  47  CaL  IW;  03  CaL  aOi. 
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TITLE  VI. 

OF   THE  VOLUNTAR7  DISBOLtimON  OF. 

CORPORATIONS. 

1227.  How  dissolved. 

1228.  Application,  -what  to  contain. 

1229.  Application,  how  signed  and  yerlfled. 

1230.  Filing  application  and  pubUcatlou  of  notice. 
I  1231.  Objections  may  be  flleo. 

S  1232.  Hearing  of  application. 
§  1233.  Judgment  roll  and  appeals. 

§  1227.  A  corporation  may  be  dissolved  by  the  Supe- 
rior Court  of  the  county  where  its  principal  place  of  busi- 
ness is  situated,  upon  its  voluntary  application  for  that 
purpose.    [In  effect  April  16th,  1880.] 

Voluntary  dissolution— 1  Gal.  73;  38  Cal.  li)6 :  receiver,  sec.  565. 

Involuntary  dissolution— sec.  802  ei  »eq. 

§  1228.  The  application  must' be  in  writing,  and  must 
set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
-was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  members ; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisfied  and  discharged. 

§  1229.  The  application  must  be  signed  by  a  majority 
of  the  board  of  trustees,  directors,  or  other  officers  having- 
the  management  of  the  affairs  of  the  corporation,  and 
must  be  verified  in  the  same  manner  as  a  complaint  in  a 
civil  action. 

Verification— sec.  446. 

§  1230.  If  the  court  is  satisfied  that  the  application  is 
in  conformity  with  this  title,  the  judge  thereof  must  order 
it  to  be  filed  with  the  clerk,  and  tbat  the  clerk  give  not 
less  than  thirty  nor  more  than  fifty  days'  notice  of  the  ap- 
▼^lication,  by  publication  in  some  newspaper  published  in 
ue  county;  and  if  there  are  none  such,  then  b^  adver- 
tisements posted  up  in  three  of  the  principal  public  places 
in  the  county.    [In  effect  April  16th,  1880.] 

§  1231.  At  any  time  before  the  expiration  of  the  time 
of  publication,  any  person  may  file  his  objections  to  the 
application. 
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§  1232.  After  the  time  of  publication  has  expired, 
odurt  may,  upon  five  days'  notice  to  the  persons  who  hai 
filed  objections,  or  without  farther  notice,  if  no  objectioi 
have  been  :Ued,  proceed  to  hear  and  determine  the  appi 
cation,  and  if  all  the  statements  therein  made  are  sho^ 
to  be  true,  must  declare  the  corporation  dissolyed. 
effect  February  25th,  1878.] 
NotioMy  servioei  etc.— «ec.  lOlO  etteq. 

§  1233.  The  application,  notices,  and  proof  of  pablii 
tion,  objections,  (if  there  be  any)  and  declaration  of  d 
solution,  constitute  the  judgment  roll;  and  from  the  jodf 
ment  an  appeal  may  be  taken,  as  from  other  judraient 
of  the  Superior  Courts.    [In  effect  April  16th,  1880  J 

Appeals— to  Supreme  Court,  sees.  968-006. 


^..       ^ 


BMINKNT  DOMADf.  §§  1237-8 


TITLE  VII. 

OF  BNLXNBNT  DOMAIN. 

§  1237.  JEmlnent  domain  defined. 

§  1238.  Purposes  for  which  it  may  be  exercised. 

§  1239.  What  estates  in  land  may  he  acquired  by  condemnation. 

§  1240.  Private  property  defined.   Classes  enumerated. 

<  1241.  Fact«  necessary  to  be  found  before  condemnation. 

I  1242.  Parties  may  make  location.   May  enter  to  make  surveys. 

§  1243.  Jurisdiction  in  District  Court. 

§  1244.  The  complaint  and  its  contents. 

S  124d.  Summons,  what  to  contain.   How  issued  and  served. 

I  1246.  Who  may  defend.  What  the  answer  may  show,  and  how  veri- 
fied. 

S  1247.  Court  shall  have  Jurisdiction  to  regulate  the  mode  of  making 
crossings  or  of  enjoying  a  common  use. 

§  1248.  Court  or  jury  to  assess  damages. 

%  1249.  The  date  witn  respect  to  which  compensation  shall  be  assessed, 
and  the  measure  thereof. 

$  1256.  New  proceedings  to-cure  defective  title. 

il251.  Payment  of  damages. 
1252.  Damages,  to  whom  paid. 
1253.  Pinal  order  of  condemnation,  what  to  contain.   When  filed, 

§  1254.  Putting  platutUf  in  possession. 

S  1255.  Costs  may  be  allowed,  distribution  thereof. 

§.1266.  Rules  of  practice. 

I  1257.  New  trials  and  appeals. 

I  1258.  When  title  takes  effect,  and  construction  of . 

§  1259.  When  title  takes  effect. 

S  1260.  Construction. 

i  1261.  Pending  proceedings  not  affected. 

%  1262.  Rules  of  practice. 

§  1263.  Bzceiytions. 

§  1237.  Eminent  'domain  is  the  right  of  the  people 
or  government  to  take  private  property  for  public  use. 
This  right  may  be  exercised  in  the  manner  provided  in 
this  title. 

Eminent  domain— -generally,  sec.  1238n. 

Oonstitntional  provisions— see  Const.  Cal.art.  1,  sec.  14;  art.  12,  sec. 
8;  art.  15,  sec.  1. 

Strict  constrnctlQn  of  title— 13  Cai.  306;  19  Cal.  47;  24  Cal.  427;  27 
CaL  171;  86  Cal.  639;  49  Cal.  3»6;  50  Cal.  554. 

g  1238.  Subject  to  the  provisions  of  this  title,  the  right 
of  eminent  domain  may  be  exercised  in  behalf  of  the  fol- 
lowing public  uses: 

1.  Fortifications,  inagasrines,  arsenals,  navy  yards,  navy 
and  army  stations,  light-houses,  range  and  beacon  lights, 
Code  Civ.  Pboc— 30. 


^ 
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coast  surreys,  and  all  other  public  uses  authorized,  hy  the 
Government  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the  State, 
and  all  other  public  uses  authorized  by  the  Legislature  ^ 
this  State; 

3.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporate  city,  or  city  and  county,  village, 
town,  or  school  districts;  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  for  the  use  of  the 
inhabitants  of  any  county,  incorporated  city,  or  city  and 
county,  village,  or  town;  or  for  draining  any  county,  in- 
corporated city,  or  city  and  county,  village,  or  town;  rais- 
ing the  banks  of  streams,  removing  obstructions  there- 
from, and  widening,  deepening,  or  straightening^  their 
channels;  roads,  streets,  and  alteys,  and  all  other  public 
uses  for  the  benefit  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town,  or  the  inhabitants 
thereof,  which  may  be  authorized  by  the  legislature;  but 
the  mode  of  apportioning  and  collecting  the  costs  of  such 
improvements  shall  be  such  as  may  b«  provided  in  the 
statutes  by  which  the  same  may  be  authorized; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  brid^res. 
toll-roads,  by-roads,  plank  and  turnpike  roads,  steam  and 
horse  raihroads:  canals,  ditches,  flumes,  aqueducts,  and 
pipes,  for  public  transportation,  supplying  mines  and 
xarming  neighborhoods  with  water,  and  draming  and  re- 
claiming lands,  and  f  orfloating  logs  and  lumber  on  streams 
not  navigable; 

5.  Koads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also,  outlets,  natural  or  other- 
wise, for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines ;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  different  mines  of  any  place  for 
the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  their  several  mines; 

6.  By-roads  leading  from  highways  to  residences  and 
farms; 

7.  Telegraph  lines; 

8.  Sewerage  of  any  incorporated  city,  or  city  and  county; 
or  of  any  village  or  town,  whether  incorporated  or  unin- 
corporated, or  of  any  settlement  consisting  of  not  less 
than  ten  families,  or  of  any  public  buildings  belonging  to 
the  State,  or  .to  any  college  or  university.  [In  effect  cHily 
Ist,  1874.] 

Eminent  domain  generally— Civil  Code,  sec.  1001 :  nature  of  rij^t. 
18  CaL  229:  power  of  court,  47  CaL  70:  public  necessity,  18  GaL  229: 51 
Cal.  209:  compensation,  sec.  1249f»;  47  CaL  ON;  01  CaL  677:  ennmerMed 
uses,  61  Cid.  269. 
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StTBi>iyi8iON  1.  National  nses—fortlflcations,  etc.,  5  Cal.  87S;  18 
Cal.  229;  19  Cal.  47. 

SI7BI>ITIBI0N  2.    State  naea— 16  Cal.  248;  27  Cat.  171. 

SlTBDivisiON  8.  Mnnidpal  naea— iHiebfo  l(xnd$  for  tquarett  50  Cal. 
370.  Water-work$f  53  Gal.  883.  Straightening  channel  of  river^  47  Cfll. 
536.  Openingroade,  32  Cal.  241.  Street  improvemenU,  27  Cal.  618 :  23  CaL 
545;  29CaJ.76. 

Sl7Bl>lVT8iON  4.  Railroada— 23  Cal.  323:  29  Cal.  112:  30  Cal.  435;  31 
Cal.  961, 538;  35  Cal.  621;  41  Cal.  147;  46  Cal.  85;  47  Cal. 517;  49  Cal.  396;  53 
Cal.  223. 

Si7Bi>ivi8ioir  5.   Flwnea  for  tailinga--51  Cal.  269. 

SX7Bl>lvi8ioir  6.   B7-road8-32Cal.241. 

g  1239.  The  following  is  a  classification  of  the  estates 
and.  rights  in  lands  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
frronnds,  or  for  i>ermanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for 
an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or 
tailings  of  a  mine; 
'  2.  An  easement,  when  taken  for  any  other  use;  . 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees,  and  timber  as  may  be  necessary  for  some  public 
use.    [In  effect  July  Ist,  1874.] 

Subdivision  2.  Easement  of  corporation— 19  CaL  579. 

§  1240.  The  prijirate  property  which  may  be' taken  un- 
der this  title,  includes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  State,  or  to  any  county,  in- 
incorporated  city,  or  city  and  county,  village,  or  town, 
not  appropriated  to  some  publlt;  use; 

3.  Property  appropriated  to  public  use;  but  such  prop- 
erty shall  not  be  taken  unless  for  a  more  necessary  public 
use  than  that  to  which  it  has  been  already  appropriated; 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries, 
and  all  other  franchises;  but  such  franchises  shall  not  be 
taken  unless  for  -free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and 
any  and  all  structures  and  improvements  thereon,  and 
the  lands  held  or  used  in  connection  therewith  shall  be 
subject  to  be  connected  with,  crossed,  or  intersected  by 

^any  other  right  of  way  or  improvements,  or  strubtures 
thereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessary;  but 
such  uses,  crossings,  intersections,  and  connections  shall 
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be  made  in  manner  most  compatible  with  the  greatest 

public  benefit  and  least  private  injury; 

6.  All  classes  of  private  property  riot  enumerated  may 

be  taken  for  public  use,  when  such  taking  is  authorized 

by  law. 

Private  property  taken— refers  to  other  property  than  money,  28 
Cal.  845. 

Rights  of  rival  cofporationt— 23  Cal.  823;  36  Gal.  639. 

Subdivision  3.   More  neceasary  public  nse— see  sec.  1241,  snbd.  3. 

SxTBDivisioir  5.   Orossing8<-8ee  sec.  1247,  subd.  1. 

§  1241.  Before  property  can  be  taken,  it  must  appear: 

1.  That  the  use  to  which  it  i^  to  be  applied  is  a  use  au- 
thorized bylaw; 

2.  That  )ihe  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the 
public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use. 

It  mnst  appear— misrepresentations  correctable,  53  GaL  Od4. 
Subdivision  2.   Taking  neoessarf-^-questloa  for  jury,  50  OaL  506. 
SUBDIVISION  8.    Pnblic  use— 18  Gal.  229;  23  Gal.  323. 

§  1242.  In  all  cases  where  land  is  required  for  public 
use,  the  State,  or  its  agents  in  charge  of  snch  use,  may 
survey  and  locate  the  same;  but  it  most  be  located  in  the 
manner  which  will  be  most  compatible  with  the  greatest 
public  goocl  and  the  least  private  injuiy,  and  subject  to 
the  provisions  of  section  twelve  hundi^d  and  forty^seven.- 
The  State,  or  its  agents  in  charge  of  such  public  use,  may 
enter  upon  the  land  and  make  examination,  surveys  and 
maps  thereof,  and  such  entry  shall  constitute  no  cause  of 
action  in  favor  of  the  owners  of  the  land,  except  for  in- 
juries resulting  from  negligence^  wantonness,  or  malice. 

State  or  its  agents— Glvil  Code,  sec.  1001. 

§  1243.  All  proceedings  under  this  title  must  be 
brought  in  the  Superior  Court  of  the  county  in  which  the 
ptopertv  is  situated.  They  must  be  commenced  by  filing 
a  complaint  and  issuing  a  summons  thereon.  [In  effect 
April  5J6th,  1880.] 

Complaint— sec.  1244:  generally,  sec.  426,  and  notes. 

Summons— sec.  1245:  generally,  sec.  406  e^te^. 

§  1244.  The  complaint  must  contain: 

1.  The  name  of  the  corporation,  association,  commission, 
or  person  in  charge  of  the  public  use  for  which  the  prop- 
erty is  sought,  who  must  be  styled  plaintiff; 

2.  The  names  of  all  owners  and  claimants  of  the  prop- 
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erty,  if  known,  or  a  statement  that  they  are  unknown, 
-vrho  moBt  be  styled  defendants; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
-the  location,  general  route,  and  terminit  and  must  be  ac> 
coxnpanied  with  a  map  thereof,  so  far  as  the  same  is  in- 
volved in  the  action  or  proceeding; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  wnether  the  same  includes  the  whme  or  only 
sb  part  of  an  entire  parcel  or  tract.  All  parcels  lying  in 
the  county,  and  required  for  the  same  public  use,  may  be 
included  in  the  same  or  separate  proceedings,  at  the 
option  of  the  plaintiff,  but  the  court  may  consolidate  or 
separate  them  to  suit  the  convenience  of  parties. 

when  application  for  the  condemnation  of  a  right  of 
-way  for  the.  purposes  of  sewerage  is  made  on  behalf  of  a 
settlement,  or  of  an  incorporated  village  or  town,  the 
board  of  supervisors  of  the  county  may  be  named  as 
plaintiff.    [In  effect  April  26th,  1880.] 

Oonteats  of  oompUint— subd.  l,p]Alntifbt27  Cal.  171:  sabd.  2,  equi- 
table claimants  need  not  be  named,  51  CaL  138:  subd.  3,  statement  oi 
plaintiff's  right;  must  show  futile  attempt  to  purchase,  etc.,  23  Cal.  323; 
28  Cal.  682. 

g  1245.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  oi 
the  whole  property,  a  statement  of  the  public  use  foi 
which  it  is  sought,  and  a  reference  to  the  complaint  for 
descriptions  of  the  tespective  parcels,  and  a  notice  to  the 
defendants  to  appear  and  show  cause  why  the  property 
described  should  not  be  condemned  as  prayed  for  in  the 
complaint.  In  all  other  particulars  it  must  be  in  the  form 
of  a  summons  in  civil  actions,  and  must  be  served  in  like 
manner. 

Snmxnoiui  generally— contents,  sec.  407  et  ieq. :  service,  sec.  410  et 
seg. 

Votice  to  defendants- Jurisdictional,  24  Gal.  427;  27  Cal.  171. 

§  1246.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  in,  any  of  the  property  described  in 
the  complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  may  appear,  plead,  and  defend,  each 
in  respect  to  his  own  property  or  interest,  or  that  claimed 
by  him,  in  like  manner  as  if  named  in  the  complaint. 

Occupants— deemed  owners.  7  Cal.  577. 

Interest  in  the  property— adverse,  47  Gal.  549. 

Appearance— 46  Gal.  19:  generally,  sec.  1014. 

Plead  and  defend— cross^omplaint.  47  Gal.  549:  proceedings  byrival 
corporations,  23  Cal.  323;  31  CaL  215;  36  Cal.  639. 
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1247.  The  court  shall  have  power : 

To  regulate  and  determine  the  place  and  manner  of 
making  connections  and  crossings,  or  of  enjoyini^  the 
common  use  mentioned  in  the  fifth  subdiyision  of  section 
twelve  hundred  and  forty; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims 
to  the  property  sought  to  be  condemned,  and  to  the  dam- 
ages therefor; 

3.  To  determine  the  respective  rights  of  different  par- 
ties seeking  condemnation  of  the  same  property. 

§  1248.  The  court,  jury,  or  referee  must  hear  such  le^l 
testimony  as  may  be  offered  .by  any  of  the  parties  to  the 
proceedings,  and  thereupon  must  ascertain  and  assess: 

1.  The  value  of  the  property  sought  to  be  condemned, 
and  all  improvements  tnereon  pertaining  to  the  realty, 
and  of  each  and  every  separate  estate  or  interest  therein: 
if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  be  separately  as- 
sessed; 

2.  If  the  property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  the  damages  which  will  ac- 
crue to  the  portion  not  sought  to  be  condemned,  by  rea- 
son of  its  severance  from  the  portion  sought  to  be  con- 
demned, and  the  construction  of  the  improvement  in  the 
manner  proposed  by  the  plaintiff; 

3.  Separately,  how  much  the  portion  not  sought  to  be 
condemned,  and  each  estate  or  interest  therein,  will  be 
benefited,  ii  at  all,  by  the  construction  of  the  improve- 
ment proposed  by  the  plaintiff;  and  if  the  benefit  shall 
be  equal  to  the  damages  assessed  tftider  subdivision  two, 
the  owner  of  the  parcel  shall  be  allowed  no  compeusation 
except  the  value  of  the  portion  taken ;  but  if  the  benefit 
shall  be  less  than  the  aamages,  so  assessed,  the  former 
shall  be  deducted  from  the  latter,  and  the  remainder  shall 
be  the  only  damages  allowed  in  addition  to  the  value ; 

4.  If  the  property  sought  to  be  condemned  be  for  a  rail- 
road, the  cost  of  good  and  sufficient  fences  along  the  line 
of  such  railroad,  and  the  cost  of  cattle  guards  where 
fences  may  cross  the  line  of  such  railroad; 

5.  As  far  as  practicable,  compensation  must  be  assessed 

for  each  source  of  damages  separately. 

Oonrt— findings,  when  Improper,  50  CaL  505:  Judgment,  Y»cfttIng,S2 
Gal.  530, 558. 

Tory— trial  by,  not  essential,  16  Cal.  248;  19  Cal.  579;  hat  see  Const. 
Cal.  art.  1,  sec.  14 :  findings  of,  not  to  be  disregarded,  80  Cal.  506. 

Referee— report  of  commissioners,  setting  aside,  new  trial,  etc.,  16 
Cal.  248:  82  Gal.  630, 558;  S5  Gal.  247, 621 ;  49  CM.  396:  not  to  pass  on  title, 
etc.,  22  Cal.  484;  29  Gal.  112. 
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SUBPIVI8IOS'  I.  Value  of  tba  propertf— sec.  120:  35  CaL  247;  46 
CaL  85;  47  Cal.  515;  49  CaL  139. 

SUBDIVISION  2.  Severance,  damagei  from— 41  Gal.  256;  50  CaL  90. 

SUBDIVISION  3.  Benefits— 31  CaL  367;  32  CaL  530;  41  CaL  356;  46 
Cal.  86. 

SUBDIVISION  4.  Fences— €  Cal.  74;  33  Cal.  230. 

SUBDIVISION  5.  Assessing  compensation  separately— 48  Csl.  586. 

§  1249.  For  the  purpose  of  assessing  compensation 
and  damages,  the  right  thereto  shall  be  deemed  to  have 
accrued  at  the  date  of  the  summons,  and  its  actual  value, 
at  that  date,  shall  be  the  measure  of  compensation  for  all 
property  to  be  actually  taken,  and  the  basis  of  damages 
to  property  not  actually  taken  but  injuriously  affected, 
in  all  cases  'where  such  damages  are  allowed  as  provided 
in  nection  twelve  hundred  and  forty-eight.  If  an  order 
be  made  letting  the  plaintiff  into  possession,  as  provided 
in  section  twelve  hundred  and  fifty-four,  the  compensa- 
tion and  damages  awarded  shall  draw  lawful  interest 
from  the  date  of  such  order.  No'  improvements  put  upon 
the  property,  subsequent  to  the  date  of  the  service  of 
summons  shall  be  included  in  the  assessment  of  compen-- 
satlon  or  damages. 

Compensation— on  condematlon:  generaUy,  3  Cal.  69;  4  Cal.  414;  14 
CaL  106;  16  CaL  153,248:  18  Cal.  229:  19  CaL  47;  22  Cal.  251,  434;  23  CaL 
323;  24  CaL  427;  27  CaL  171,613;  28  Gal.  345,  662;  31  CaL  216,  406;  32  CaL 
241,500. 

Damages— wben  not  special,  50  CaL  90. 

§  1250.  If  the  title  attempted  to  be  acquired  is  found 
to  be  defective  from  any  cause,  the  plaintiff  may  again 
institute  proceedings  to  acquire  the  same,  as  in  this  title 
prescribed. 

§  1251.  The  plaintiff  must,  within  thirty  days  after 
final  judgment,  pay  the  sum  of  money  assessed;  but  may, 
at  the  time  of  or  before  payment,  elect  to  build  the  fences 
and  cattle  guards,  and  if  he  so  elect,  shall  execute  to  the 
defendant  a  bond,  with  sureties  to  be  approved  by  the 
court  in  double  the  assessed  cost  of  the  same,  to  build 
sach  fences  and  cattle  guards  within  eighteen  months 
from  the  time  the  railroad  is  built  on  the  land  taken,  and 
if  such  bond  be  given^  need  not  pay  the  cost  of  such 
fences  and  cattle  guards.  In  an  action  on  such  bond,  the 
plaintiff  may  recover  reasonable  attorney's  fees. 

§  1252.  Payment  may  be  made  to  the  defendants  en- 
titled thereto,  or  the  money  may  be  deposited  in  court 
for  the  defendants,  and  be  distributed  to  those  entitled 
thereto.    If  the  money  be  not  so  paid  or  deposited,  the 
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defendants  may  have  execution  as  in  civil  cases,  and.  if 
the  money  cannot  be  made  on  ezecatton,  the  court,  iipoB 
a  showing  to  that  effect,  must  set  aside  and  annul  the  en- 
tire proceedings,  and  restore  possession  of  the  property  to 
the  aefendant,  if  possession  nas  been  taken  by  the  plaint- 
iff. 
Pa]rm«nt  made— to  whom,  6  Cal.  699. 

§  1253.  When  pa^rments  have  been  made,  and  the 
bond  given,  if  the  plaintiff  elects  to  give  one,  as  reqaiied 
by  the  last  two  sections,  the  court  must  xnake  a  final 
order  of  condemnation,  which  must  describe  the  property 
condemned,  and  the  purposes  of  such  condemnation.  A 
copy  of  the  order  must  be  filed  in  the  office  of  the  recorder 
of  the  county,  and  thereupon  the  property  described 
therein  shall  vest  in  the  plaintiff  for  the  purposes  therein 
specified. 

§  1254.  At  any  time  after  trial  and  judgment  entered, 
or  pending  an  appeal  from  the  judgment  to  the  Supreoie 
Court,  whenever  the  plaintiff  snail  have  paid  into  court, 
for  the  defendant,  the  full  amount  of  the  judgment,  and 
such  further  sum  as  may  be  required  by  the  court  as  a 
fund  to  pay  any  further  damages  and  costs  that  niay  be 
recovered  in  said  proceeding,  as  well  as  all  damages  that 
may  be  sustained  by  the  defendant,  if,  for  any  cause,  the 
property  shall  not  be  finally  taken  for  public  use,  the  Supe- 
rior Court  in  which  the  proceeding  was  tried  may,  upon 
notice  of  not  less  than  ten  days,  authorize  the  plaintiff,  if 
already  in  possession,  to  continue  therein,  and,  if  not, 
then  to  take  possession  of  and  use  the  propertv  during 
the  pendency  of  and  until  the  final  conclusion  of  the  liti- 
gation, and  may,  if  necessary,  stay  all  actions  and  pro- 
ceedings against  the  plaintiff  on  account  thereof.    The 
defendant,  who  is  entitled  to  the  money  paid  into  coort 
for  him  upon  any  judgment,  shall  be  entitled  to  demand 
and  receive  the  same  at  any  time  thereafter  upon  obtain- 
ing an  order  therefor  from  the  court.   It  shall  be  the  duty 
of  the  coitrt,  or  a  judge  thereof,  upon  application  being 
made  by  such  defendant,  to  order  and  dlreot  that  the 
money  so  paid  itfto  court  for  him  be  delivered  to  him  upon 
his  filing  a  satisfaction  of  the  judgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to 
the  action  or  proceeding,  except  as  to  the  amount  of  dam- 
ages that  he  may  be  entitled  to  in  the  event  that  a  new 
trial  shall  be  granted.    A  payment  to  a  defendant,  as 
aforesaid,  shall  be  h^ld  to  be  an  abandonment  by  such 
defendant  of  all  defenses  interposed  by  him,  except- 
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±ng   his  claim    for  greater    compensation.     In    ascer- 
-tainin^  the  amount  to   be  paid   into  court,  the  court 
shall  take  care  that  the  same  be  sufficient  and  adequate. 
The  payment  of  the  money  in  court,  as  hereinbefore 
proTided  for,  shall  not  discharge  the  plaintiff  from  lia- 
l>ility  to  keep  the  said  fund  full  and  without  diminution; 
hut  such  money  shall  be  and  remain,  as  to  all  accidents, 
defalcations,  or   other  contingencies,  (as   between   the 
parties  to  the  proceedings)  at  the  risk  of  the  plaintiif ,  and 
shall  so  remain  until  the  amount  of  the  compensation  or 
damages  is  finally  settled  by  judicial  determination,  and 
until  the  court  awards  the  money,  or  such  part  thereof  as 
shall  he  determined  upon,  to  the  defendant,  and  until  he 
is  authorized  or  required  by  rule  of  court  to  take  it.    If, 
for  any  reason,  the  money  shall  at  any  time  be  lost,  or 
otherwise  abstracted,  or  withdrawn,  through  no  fault  of 
the  defendant,  the  court  shall  require  the  plaintiff  to 
make  and  keep  the  sum  good  at  all  times  until  the  litiga- 
tion is  finally  Drought  to  an  end,  anjd  until  paid  over  or 
made  payable  to  the  defendant  by  order  of  court,  as  above 
provided;  and  until  such  time  or  times  the  county  clerk 
shall  be  deemed  to  be  the  custodian  of  the  money,  and 
shall  be  liable  to  the  plaintiff  upon  his  official  bond  for 
the  same,  or  any  part  thereof,  in  case  it  be  for  any  reason 
lost  or  otherwise  abstracted  or  withdrawn.     The  court 
may  order  the  money  to  be  deposited  in  the  State  treas- 
ury, and  in  such  case  it  shall  be  the  duty  of  the  State 
treasurer  to  receive  all  such  moneys,  duly  receipt  for  and 
safely  keep  the  same  in  a  special  fund,  to  be  entered  on 
his  books  as  a  condemnation  fund  for  such  purpose,  and 
for  such  duty  he  shall  be  liable  to  the  plaintiff  upon  his 
official  bond.     The  State  treasurer  shall  pay  out  such 
money  so  deposited  in  such  manner  and  at  such  tii^es  as 
the  court  or  a  judge  thereof  "may,  by  order  or  decree, 
direct.    In  all  cases  where  a  new  trial  has  been  granted 
upon  the  application  of  the  defendant,  and  he  has  failed 
upon  such  trial  to  obtain  greater  compensation  than  was 
allowed  him  upon  the  first  trial,  the  costs  of  such  new  trial 
shall  be  taxed  against  him.    [In  effect  April  26th,  1880.] 
Oompensation  before  posseesion— required  by  Const.  1879,  see 
Const.  Cal.  art.  1,  sec.  14,  and  Lamb  v.  Schottler,  March  17tb,.  1880, 5 
Pac.  G.  L.  J.  140:  previous  accordant  rullnf^s,  4  Cal.  116;  7  Cal.  121,577: 
9  Cal.  595;  12  Cal.  500;  13  Cal.  306;  14  Cal.  106;  29  Cal.  112;  44  Cal.  52:  47 
Cal.  517;  50  Cal.  284:  51  Cal.  266;  53  Cal.  208:  contra,  31  Cal.  638:  section 
before  1878,  providmsr  for  security  as  compensation,  held  miconstito* 
tionalin53CaL20S. 

§  1255.  Costs  may  be  allowed  or  not,  and  if  allowed, 
may  be  apportioned  between  the  parties  on  the  same  or 
adverse  sides,  in  the  discretion  of  the  court. 


1256-9  EMINENT  DOMAIN.  4S0 

§  1256.  Except  as  otherwise  provided  in  this  title,  tlie 
provisions  of  part  two  of  this  Code  are  applicable  to  ani; 
constitute  the  roles  of  practice  in  the  proceedings  men*  I 
tioned  in  this  title.  { 

A<!y  otumments— do  not  divest  Jurisdiction,  27  CaL  171. 

Vacating  incidental  orders— in  eminent  domain,  47  CaL  70. 

Jnry— to  pass  on  need  of  taking,  50  Cal.  505. 

§  1257.  The  provisions  of  part  two  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  invo  far  as  they  sie 
inconsistent  with  the  provisions  of  this  title,  apply  totiift 
proceedings  mentioned  in  this  title;  pi'ovided,  tnat  Qp<» 
the  payment  of  the  sum  of  money  assessed,  and  upon  tiie 
execution  of  the  bond  to  build  the  fences  and  cattio-  i 
guards,  as  provided  in  section  twelve  hundred  and  fifty* 
one,  the  plaintiff  shall  be  entitled  to  enter  into,  improve^ 
and  hola  possession  of  the  property  sought  to  be  coii' 
demned,  (ii  not  already  in  possession,  as  provided  in  sec- 
tion twelve  hundred  and  fiity-four)  and  devote  the  same 
to  the  public  use  in  question;  and  no  motion  for  neir 
trial  or  appeal  shall,  after  such  payment  and  filing  of 
such  bono,  as  aforesaid,  in  any  manner  retard  the  con- 
templated improvement.  Anjr  money  which  shall  have 
been  deposited,  as  provided  in  section  twelve  hundred 
and  fifty-four,  may  be  applied  to  the  payment  of  the 
money  assessed,  and  the  remainder,  if  any  there  be,  shall 
be  returned  to  the  plaintiff.    [In  effect  April  1st,  1878.] 

New  trials— see  Rbfbkbb,  report  of  commissioners,  settinsf  aside, 
etc.,  under  sec.  1248i». 

Appeal— from  proceedings  for  condemnation  of  land,  29  CaL  112;  49 
Cal.  139. 

§  1258.  With  relation  to  the  acts  passed  at  the  present 
session  of  the  Legislature,  this  title  must  be  construed  in 
the  same  manner  as  if  this  Code  had  been  passed  on  the 
last  day  of  this  session,  and  from  and  after  the  time  this 
Code  takes  effect,  all  laws  of  this  State  in  relation  to  the 
taking  of  private  property  for  public  uses  are  abolished, 
and  all  proceedings  had  in  the  exercise  of  the  powers  of 
eminent  domain  must  conform  to  the  provisions  of  this 
title. 

g  1259.  Title  seven  of  part  three  of  the  Code  of  Civil 
Procedure  of  the  State  of  California  (this  title)  shall  be  in 
'  force  and  effect  from  and  after  the  fourth  day  of  April, 
one  thousand  eight  hundred  and  seventy-two. 

Section  added— by  Act  of  April  1st,  1872;  same  applies  to  remaining 
sections  of  this  title. 
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g  1260.  Fropi  and  after  the  time  this  title  takes  effect, 
it  must  be  construed  in  the  same  planner  as  it  would  be 
-were  sections  four  and  seventeen  of  this  Code  in  force 
and  effect. 

g  1261.  No  proceedinz  to  enforce  the  riffht  of  eminent 
doinaiQ  commenced  beiore  this  title  takes  effect,  is 
affected  by  the  provisions  of  this  title. 

g  1262.  Until  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-three,  at  twelve  o'clock  noon, 
the  provisions  of  sections  twelve  hundred  and  fifty-six 
and  twelve  hundred  and  fifty-seven  of  this  title  are  sus- 
pended: and  until  then,  except  as  otherwise  provided  in 
this  title,  the  rules  oi  pleading  and  practice  in  civil 
actions  now  in  force  in  tnis  State  are  applicable  to  the 
proceedings  mentioned  in  this  title,  ana  constitute  the 
rules  of  pleading  and  practice  therein. 

9  1263.  Nothing  in  this  Code  must  be  construed  to 
abrogate  or  repeal  any  statute  providing  for  the  taking  of 
property  in  any  city  or  town  for  street  purposes. 
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TITLE  Vm. 
OF  EBCHEATZSD  ZSSTATBS. 

S 1369.  Maimer  of  commencing  proceedings  relatlye  to  eacheated 

fistftties 
ft  1270.  Receiver  of  rents  and  profits  may  be  appointed. 
S  1271.  Appearance,  pleadings,  and  trial. 
S  1272.  Proceedings  hy  persons  claiming  escheated  estates. 
> 

§  1269.  When  the  attomey-f^eneral  is  informed  that 
anv  real  estate  has  escheated  to  this  State,  he  must  file  an 
information  in  behalf  of  the  State  in  the  Superior  Goart 
of  the  county  in  which  such  estate,  or  any  part  thereof, 
is  situated,  setting  forth  a  description  of  the  estate,  the 
name  of  the  person  last  seized,  the  name  of  the  occopant 
'and  person  claiming  such  estate,  if  known,  and  the  facts 
and  circumstances  in  consequence  of  which  the  estate  is 
claimed  to  have  escheated,  with  an  allegation  that,  by 
reason  thereof,  the  State  of  California  has  right  by  law  to 
such  estate.  Upon  such  information,  a  summons  must 
issue  to  such  person,  requiring  him  to  appear  and  answer 
the  information  within  the  tmie  allowed  by  law  in  civil 
actions;  and  the  court  must  make  an  order  setting  forth 
briefly  the  contents  of  the  information,  and  requiring  all 
persons  interested  in  the  estate  to  appear  and  show  cause, 
if  any  they  have,  within  forty  days  from  the  date  of  the 
order,  why  the  same  should  not  vest  in  this  State ;  which 
order  must  be  published  for  at  least  one  month  from  the 
date  thereof,  in  a  newspaper  published  in  the  county,  if 
one  be  published  therein,  and  in  case  no  newspaper  is 

gublished  in  the  county,  in  some  other  newspaper  m  this 
tate.    [In  effect  April  16th,  1880.] 

Unclaimed  realty— of  non-resident  aliens,  escheats  to  State,  dvil 
Gdde,  sec.  672;  6  Gal.  373;  13  Gal.  159;  My.  P.  Bep.  19. 

Non-resident  aliena— rights  generally,  2  Gal.  698;  5  Gal.  S73,  381;  6 
Gal.  2fi0:  12  GaL  450;  13  Gairi69;  18  Gal.  217;  26  Gal.  455;  32  Gal.  876. 

§  1270.  The  court,  upon  the  information  being  filed, 
and  upon  the  application  of  the  attorney-general,  either 
before  or  after  answer,  upon  notice  to  the  party  claiming 
such  estate,  if  known,  may,  upon  sufficient  cause  there* 
for  being  shown,  appoint  a  receiver  to  take  chaige  and 
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receive  the  rents  and  profits  of  the  same  until  the  title  to 
Bucli  real  estate  is  finally  settled. 
.A.ppoint  a  reoeirer— see  g^eneraUy,  sees.  064-^)69. 

§  3.271.  All  persons  nkmed  in  the  information  may  ap- 
pear and  answer,  and  may  traveme  or  deny  the  facts 
ststted  in  the  inf ormationl  the  title  of  the  State  to  lands 
and  tenements  therein  memtioned,  at  any  time  before  the 
time  for  answering  expires  and  any  other  person  claim- 
inir  an  interest  in  such  estate  may  appear  and  be  made  a 
defendant,  and  by  motion  for  that  i)arpose,  in  open  court, 
within  the  time  allowed  for  answering;  and  if  no  person 
^appears  and  answers  within  the  time,  then  judgment  must 
"be  rendered  that  the  State  bi  seized  of  the  lands  and 
texLements  in  such  inf  ormationXclaimed.    But  if  any  per- 
son appear  and  deny  the  title^set  up  bv  the  State,  or 
traverse  any  material  fact  set  Ibrth  m  the  information, 
tlie  issue  of  fact  must  be  tried  ak  issues  of  fact  are  tried 
in  civil  actions.    If,  after  the  issu^  are  tried,  it  api)ears 
from  the  facts  found  or  admitted,  t^t  the  State  has  good 
title  to  the  land  and  tenements  in  ihe  information  men- 
tioned, or  any  part  thereof,  judgment  must  be  rendered 
tliat  the  State  be  seized  thereof,  and  tecover  costs  of  suit 
against  the  defendants.. 

Proceedings— appearance,  sec.  1014  and  note:  answer,  sec.  437  and 
notes:  Judgment, sees.  585, 664, and  notes:  trial, sees. 600-645 :  issue  of 
fact,  sees.  590, 592:  costs,  sec.  1021  etseq. 

§  1272.  TV^ithin  twenty  years  after  judgment  in  any 
proceeding  had  under  this  title,  a  person  not  a  party  or 
privy  to  such  proceeding  may  file  a  petition  in  the  Supe- 
rior Court  of   the  county  of   Sacramento,  showing  his 
claim  or  right  to  the  property,  or  the  proceeds  thereof. 
A.  copy  of  such  petition  must  be  served  on  the  attorney- 
general  at  least  twenty  days  before  the  hearing  of  the 
petition,  who  must  answer  the  same;  and  the  court  there- 
upon must  try  the  issue  as  issues  are  tried  in  civil  actions, 
and  if  it  be  determined  that  such  {person  is  entitled  to  the 
property,  or  the  proceeds  thereof,  it  must  order  the  prop- 
erty, if  it  has  not  been  sold,  to  be  delivered  to  him,  or  if 
it  nas  been  sold  and  the  proceeds  paid  into  the  State 
treasury,  then  it  must  order  the  controller  to  draw  his 
warrant  on  the  treasury  for  the  payment  of  the  same,  but 
without  interest  or  cost  to  the  State,  a  copy  of  which  order, 
under  the  seal  of  the  court,  shall  be  a  sufficient  voucher 
for  drawing  such  warrant.   All  persons  who  fail  to  appear 
and  file  their  petitions  within  the  time  limited  are  forever 
barred;  saving,  however,  to  infants,  married  women,  and 
CoDB  Crr.  Pboo.— SY. 
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peisonB  of  imaoimd  mind,  or  persons  beyond  the  limits  U 
me  United  States,  the  right  to  appear  and  file  their  peti- 
tions  at  any  time  within  the  time  limited,  or  five  yeaa 
after  tiieir  respective  disabilities  cease.  [In  efEect  April 
16th,  1880.] 

Non-residmit  tlitiis— imclslmed  lesUy  of,  ana  rigHls  geneially.  Me. 

laee,  notM. 
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TITLE  IX. 
OF   CHAN0E  OF 


\ 


1275.  JurlBdlctlon. 

1276.  AppUcatton  for  ctumge  of  oame^  bow  made. 

1277.  Publication  of  petition  for.  .  I 

1278.  Hearingr  of  application  and  remonstrance. 

1279.  BetumDy  county  clerk.  ^ 

g  1275.  Applications  for  change  of  names  must  be  ^ 
heard  and  determined  by  the  Superior  Courts.  [In  effect  > 
April  23rd,  1880.]  I 

§  1276.  All  applications  for  change  of  names  must  be  Vfi 
made  to  the  Superior  Court  of  the  county  where  the  per-     >w 
-son  whose  name  is  proposed  to  be  changed  resides,  by  pe- 
tition, signed  by  such  person;  and  if  such  person  is  unaer      • 
twenty-one  years  of  age,  if  a  male,  and  under  the  age  of    w 
eighteen  years,  if  a  female,  by  one  of  the  parents,  if  liv-     ^ 
ing ;  or  if  both  be  dead,  then  by  the  guardian ;  and  if  there    T) 
be  no  guardian,  then  by  some  near  relative  or  friend.   The 
petition  must  specify  the  place  of  birth  and  residence  of 
such  person,  his  or  her  present  name,  the  name  proposed, 
and  the  reason  for  such  change  of  name,  and  must,  if  the 
father  of  such  person  be  not  nving,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  'person,  and 
their  place  of  residence.    Any  religious,  benevolent,  lit- 
erary, or  scientific  corporation,  or  any  corporation  bearing    \ 
or  having  for  its  name,  or  using  or  being  known  by  the  • 
name  of  any  benevolent,  or  charitable  order  or  society,  ^  . 
may  by  petition,  apply  to  the  Superior  Court  of  the  county    >r 
in  which  the  property  of  said  corporation  is  situated,  for     * 
a  chanse  of  its  corporate  name.    Such  petition  must  be    i 
signed  oy  the  trustees  of  the  corporation,  or.  by  a  major-  ^ 
ity  of  them,  and  must  specify  the  date  of  the  formation  \J 
ot  the  corporation,  its  present  name,  the  name  proposed,  ^ 
and  the  reason  for  such  change  of  name.    Upon  filing 
such  petition  on  behalf  of  such  corporation,  the  same 
proceedings  shall  be  had  as  upon  applications  for  changes 
of  names  of  natural  persons;  and  no  banking  corporation 
hereafter  organized  shall  adopt  or  use  the  name  of  any 
friendly  society.    [In  effect  April  23rd,  1880.] 

§  1277.  A  copy  of  such  petition  must  be  published  for 
four  successive  weeks,  in  some  newspaper  printed  in  the 
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county,  if  a  newspaper  be  printed  therein,  bat  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  such  peti- 
tion must  be  posted  at  three  of  the  most  public  places  in 
the  county  for  a  like  period,  and  proofs  must  be  made  of 
such  publication  before  the  petition  can  be  considered. 

§  1278.  Such  application  must  be  heard  at  such  time 
as  the  court  may  appoint,  and  objections  may  be  filed  by 
any  person  who  can,  in  such  objections,  show  to  the  court 
good  reason  against  such  change  of  name.  On  the  hear- 
ing, the  court  may  examine  on  oath  any  of  the  petition- 
ers, remonstrants,  or  other  persons,  toucning  the  applica- 
tion, and  may  make  an  order  changing  the  name,  or  dia- 
missing  the  application,  as  to  the  court  may  seem  right 
and  proper,    [in  effect  April  23rd,  1880.] 

§  1279.  Each  county  clerk  shall,  annually,  in  the 
month  of  January,  make  a  return  to  the  office  of  the  Sec- 
retary of  State  of  all  changes  of  names  made  in  the  Su- 
perior Court  of  his  county  under  this  title.  Such  return 
shall  show  the  date  of  the  decree  of  the  court,  original 
name,  name  decreed,  and  residence.  Such  returns  shall 
be  published  in  a  tabular  form  with  the  statutes  first  pub- 
lished thereafter.    [In  effect  April  23rd,  1880.] 
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TITLE  X 
OF  ARBITRATIONS. 

1281.  What  may  be  sabmitted  to  arbitration,  and  when. 

1282.  Submission  to  arbitration  to  be  in  writing. 

1283.  'SubmlBSlon  may  be  entered  as  an  order  of  the  eonrt.  Bevoca* 
tion. 

1284.  Powers  of  arbitrators. 

1285.  Majority  of  arbitrators  may  determine  any  qnestloin.   They 
must  be  sworn. 

1286.  Award  to  be  in  writing.   When  judgment  to  be  entered. 

1287.  Award  may  be  vacated  in  certain  cases. 

1288.  Goort  may,  on  motion,  modify  or  correct  the  award. 

1289.  Decision,  on  motion,  subject  to  iqipeal,  but  not  the  Judgment 
entered  before  motion.- 

S  1290.  If  submission  be  revoked  and  an  action  brought,  what  to  be 
recovered. 

fl281.  Persons  capable  of  contracting  may  submit  to 
itration  anv  controversy  which  might  be  the  sabject  of 
a  civil  action  between  them,  except  a  question  of  title  to 
real  property  in  fee  or  for  life.  This  qaalification  does 
not  include  questions  relating  merely  to  the  partition  or 
boundaries  of  real  property. 
Arbitratidn— statute  construed,  4  Cal.  1, 205. 

Submission  to  arbitration— discontinuance  of  cause  by,  1  Cal.  45 : 
conclusive  effect  of,  3  Gal.  43 :  by  partner,  5  Cal.  345. 

Oontroversy  actionable— else  no  basis  for  submission,  52  Cal.  159. 
Title  to  real  property— question  of,  21  Cal.  317;  42  Cal.  479;  52  Cal. 
159:  partition,  23  Cal.  275. 

§  1282.  The  submission  to  arbitration  must  be  in 
writing,  and  may  be  to  one  or  more  persons. 

Submission  in  writing— penalty  in,  23  Cal.  275 :  stipulation  against 
appeal.  2  Cal.  74 ;  when  award  authorized  by,  21  Cal.  317 :  distinguished 
from  reference,  4  Cal.  1.  * 

One  or  more  persons— three  arbitrators,  majority  acting,  sec.  1285; 
also  sec.  1053. 

§  1283.  It  may  be  stipulated  in  tiie  submission  that  it 
be  entered  as  an  order  of  the  Superior  Court,  for  which 
purpose  it  must  be  filed  with  the  clerk  of  the  county 
where  the  parties,  or  one  of  them,  reside.  The  clerk 
must  thereupon  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  thfi  names  of  the  parties,  the  names 
of  the  arbitrators,  the  dat«  of  the  submission,  when  filed, 
and  the  time  limited  by  the  submission,  if  any,  within 
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which  the  award  mnst  be  made.  When  so  entered,  the 
submission  cannot  be  revoked  without  the  consent  of 
both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  may  be  enforced 
by  the  court  in  the  same  manner  as  a  judgment.  If  the 
submission  is  not  made  an  order  of  the  court,  it  may  be 
revoked  at  any  time  before  the  award  is  made.  [In  effect 
April  15th,^1880.] 

Order  of  oourt— submission  made,  by  stipulation,  14  Cal.  890;  90  Cal. 
218;  42  CaL  125 :  but  court  must  liave  juriscQction,  9  Cal.  142. 

Register  of  actions— generally,  sec.  1082:  entry  and  authority,  30 
Cal.  218:  43  Cal.  393. 

§  1284.  Arbitrators  have  power  to  appoint  a  time  and 
place  for  hearing,  to  adjourn  from  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  hear  the  allegations  and  evi- 
dence of  the  parties,  and  to  make  an  award  .thereon. 

Umpire  before  hearing— 23  Cal.  365. 

Make  an  award  thereon— time  governed  by  submission,  30  Cal.  218. 

§  1285.  All  the  arbitrators  must  meet  and  act  together 
during  the  investigation;  but  when  met,  a  majority  may 
determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  officer  authorized  to  administer  oaths, 
faithfully  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  the  parties  in  relation  to  the  matters  in 
controversy,  and  to  make  a  just  award  according  to  their 
understanding. 

Majority  acting— sec.  1053. 

Just  award— when  set  aside  for  illegality,  2  Cal.  74. 

§  1286.  The  award  must  be  in  writing,  signed  by  the 
arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the 
court,  the  award  must  be  tiled  with  the  clerk,  and  a  note 
thereof  made  in  his  register.  After  the  expiration  of  five 
days  from  the  Uling  ot  the  award,  upon  the  application  of 
a  party,  and  on  .filing  an  affidavit,  showing  that  notice  of 
filing  the  award  has  oeen  served  on  the  adverse  party  or 
his  attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  has  been 
served,  the  award  iQust  be  entered  by  the  clerk  in  the 
judgment  b^ok,  and  thereupon  has  the  effect  of  a  judg- 
ment. 

Award,  extent  of— 7  Cal.  312;  12  Cal.  331 ;  37  Cal.  197. 

Delivered  to  the  parties— afterward,  no  change  or  correction,  2  CaL 
322;  7  CaL 312;  23  Cat.  365. 

After  five  dairs— on  filing  affidavit,  81  Cal.  128. 

Entering  judgment  on  award— 1  Cal.  45;  4  Cal.  3;  14  Cal.  390. 
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§  1287.  The  court,  on  motion,  may  vacate  the  award 
upon  either  of  the  followinj;  groands,  and  may  order  a 
new  hearing  l^efore  the  same  arbitrators,  or  not,  in  its 
discretion : 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or 
committed  gross  error  in  refusmg,  on-  cause  shown,  to 
postpone  the  hearing,  or  in  refusing  to  hear  pertinent  evi- 
dence, or  otherwise  acted  improperly,  in  a  ihanner  by 
which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitted, 
to  consider  a  part  of  the  matters  submitted  to  them;  or 
that  the  award  is  indefinite,  or  cannot  be  performed. 

Award  conclnsive— except  as  stated  In  section,  1  Cal.  45;  and  see 
3  CaL  431. 

Vacating  award,  groands  for— Subd.  1,  fraud,  mistake,  or  accident, 
2  Cal.  74,  m ;  4  Cak  122. 205 ;  14  Cal.  390.  Subd.  2,  misconduct,  4  Gal.  205 ; 
31  Cal.  128:  contnury  to  law  and  evidence,  14  Gal.  390.  Subd.  3,  in  ex- 
cess of  powers,  21  Gal.  317 :  indefinite,  2  Gal.  599;  12  Gal.  331;  14  Cal.  390; 
37  Cai.  ir 


§  1288.  The  court  may,  on  motion,  modify  or  correct 
the  award,  where  it  appears : 

1.  That  there  was  a  miscalculation  in  figures  upon 
which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  proi>erty  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  ^rom  other  parts,  and 
does  not  affect  the  decision  on  the  matters  submitted; 

3.  When  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  oeen  a  verdict,  or  the  imper- 
fection disregarded. 

Modifying  or  correcting  award— Subd.  2,  partially  good,  2  CaL  74; 
9  CaL  142. 

§  1289.  The  decision  upon  the  motion  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject 
to  appeal  in  a. civil  action;  but  the  judgment  entered  be- 
fore a  motion  made  cannot  be  subject  to  appeal. 

Motion  to  vacate  or  modify  award— sees.  1287, 1288;  38  Gal.  286. 

Appealable  orders— sec.  939  and  notes. 

§  1290.  If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brought  therefor,  the  amount  to  be  recovered 
can  only  be  the  costs  and  damages  sustained  in  preparing 
for  ^nd  attending  the  arbitration. 


TITLE  XI. 

Of  Proceedings  in  Probate  Court. 

Chap.  I.    Of  jurisdiction.    §§  1294-1295. 

II.    Of  the  probate  of  wills.    §§  1298-1346. 
m.    Of  executors  and  administrators,  their  letters, 
bonds,  removals,  and  suspensions.    §§  1349, 
1440. 
IV.    Of  the  inventory  and  collection  of  the  effects 

of  decedents.    §§  1443-1461.' 
y.    Of  the  provisions  for  support  of  family,  and  of 

the  homestead.    §§  14(54-1486. 
VI.    Of  claims  against  the  estate.    §§  1490-1513. 
yn.    Of  sales  and  conveyance  of  property  to  de- 
cedents.   §§1516-1576. 
Vm.    Of  the  powers  and  duties  of  executors  and  ad- 
mimstrators,  and  of  the  management  of 
estates.    §§  1581-1591. 
IX.    Of  the  conve^rance  of  real  estate  by  executors 
and  administrators  in  certain  cases.     §§ 
1597-1607. 
X.    Of  accounts  rendered  by  executors  and  admin- 
istrators) and  of  the  payment  of  debts.    §§ 
1612-1653. 
XI.    Of  the  partition,  distribution,  and*  final  settle- 
ment of  estates.    §§  1658-1698. 
XH.    Of  orders,  decrees,  process,  minutes,  records, 

and  appeals.    §§  1704-1722. 
XTTT.    Of  public  administrator.    §§  1726-1743. 
XIY.    Of  guardian  and  ward.    §§  1747-1809. 
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4M  JUBISDIOnON. 


GHAFTEB  L 
OF  JUZMSDICTZON. 

S  1294.  Jurisdiction  of  Probate  Court  over  the  estate,  wben  exercised. 
§  1296.  "Wben  jurisdiction  decided  by  first  appUcation. 

§  1294.  Wills  mnst  be  proved,  and  letters  testament- 
ary or  of  administration  granted : 

1.  In  the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
died; 

'  2.  In  the  county  in  which  the  decedent  may  have  died, 
leaving  estate  therein,  he  not  being  a  resident  of  the 
State; 

3.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  having  died  out  of  the  State,  and  not 
resident  thereof  at  the  time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  State,  and  not 
leaving  estate  in  the  county  in  which  he  died; 

5.  In  aH  other  cases,  in  the  county  where  application 

for  letters  is  first  made. 

Probate  mattersHurisdiction  of  Superior  Courts  in,  sec.  76>  subd.  4 : 
of  former  Probate  Courts,  see  under  SuFBBSsnBD  Coubts,  sec.  76». 

STTBDrTisiOK  1.  Oount/  of  decedent's  residence— 7  Cal.  215;  10 
Cal.  110;  17  Cal.  233;  24  Cal.  182;  Estate  of  Tlttel,  My.  P.  Sep.  97;  228, 
237. 

SUBDIVISION  5.  Oonnty  where  application  first  made--see  sec. 
1295. 

§  1295.  When  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  out  of  the  State^  and  not 
having  been  a  resident  thereof  at  the  time  of  his  death, 
or  being  such  non-resident,  and  dying  within  the  State, 
and  not  leaving  estate  in  the  county  where  he  died,  the 
Superior  Court  of  that  county  in  which  api)lication  is  first 
made,  for  letters  testamentary  or  of  administration,  has 
exclusive  jurisdiction  of  the  settlement  of  the  estate. 
pji  effect  April  16th,  1880.] 

Oonnty  where  application  first  made— court  of,  bas  ezclusive  Juris* 
diction,  15  Cal.  220. 


psoBATK  or  wnxa. 


OHAPTEB  n. 
OF  THE  PROBATE  OF  WZU.B. 

>n.  NonoB,  AHD  Pboov. 


UWlLmTEB  Fbobatb. 

.. ir  Lost  OB  DuTBOTiD  Wi' 

VL  Pbobatb  or  Ntbodfativb  wnxs. 

ARTICLE  L 

I,  NoTioB,  Ajn>  PBOor. 


ID  for  probata,  lunrgiTeD. 

i  praKDted  to  Judgs  u  cbunben,  mi 

I  will  after  proDf  ol  nrrlOB  ot  noMce. 

raodcouCeAttieirm. 


§  129a  Ever?  cnBtodUn  of  a  nill,  wltbiu  tbfrty  Anja 
after  reuelpC  of  information  that  the  maker  thereof  is 
dead,  most  deliver  the  same  to  tbe  Superior  Court  harinc 
juTisdictloQ  of  tbe  estate,  or  to  the  execntor  named 
therein.  A  failure  Ui  comply  with  the  provisions  of  tl]li 
section  makes  the  peraoa  lauinf;  responsihle  for  aii  dam- 
ages enstained  by  any  one  injured  thereby.  [In  eSeot 
April  16tb,  1880.] 
SaUrorr  of  will  Tit  onitodlaB— JnrisdlctlODBl  slgalOcuce  of  pro- 


§  1299  Any  oxecuMr,  devisee,  or  legatee  DBmedinany 
will,  OT  any  other  peisoa  Interested  in  tbe  estate,  may,  at 
any  time  after  the  death  of  tbe  testator,  petition  llis 


■t  having  jurisdictioQ  to  have  the  will  proved,  wbetlier 
me  same  be  in  writing,  in  his  possession  or  not,  or  is  lost 
or  destroyed,  or  beyond  the  jurisdiction  of  the  State,  or  a 
nancnpative  will. 
PaUUon— Dot  eiaentlit  to  jnrUiUcClon,  22  CaLSM:  pnsDmpUou, 
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§  1300.  A  petition  for  the  probate  of  a  will  must  show: 

1.  The  jarisoictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to 
act,  or  renounces  his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  peti- 
tioner; 

4.  The  probable  value  and  character  of  the  pi^operty  of 
tlie  estate; 

5.  The  name  of  the  person  for  whom  letters  testament- 
ary are  prayed. 

No  detect  of  form,  or  in  the  statement  of  jurisdictional 
facts  actually  existing,  shall  make  void  the  probate  of  a 
wiU.    [In  effect  July  1st,  1874.] 

Petition  for  probate  of  will— 

STTBDivisiON  1.  Jurisdictional  facts— 10  Cal.  110,  and  see  note 
infra. 

StrBDT^STON  3.  Residence— as  a  Jnrlsdlctlaiial  requirement,  My. 
P.  Sep.  88, 228, 237:  19  Cal.  188;  26  Cal.  397. 

Jniisdiotional  facts  ejAsting— absence  or  defect  of  petition  imma- 
terial, 22  Cal.  51, 397. 

§  1301.  If  the  person  named  in  a  will  as  executor,  for 
thirty  days  after  he  has  knowledge  of  the  death  of  the 
testator,  and  that  he  is  named  as  executor,  fails  to  peti- 
tion the  proper  court  for  the  probate  of  the  will,  and  that 
letters  testamentary  be  issued  to  him,  he  may  be  held  to 
have  renounced  his  right  to  letters,  and  the  court  may 
appoint  any  other  competent  person  administrator,  unless 
good  cause  for  delay  is  shown. 

Failnre  of  ezeontor  to  petition— does  not  affect  Jurisdiction,  22  CaL 
995. 

§  1302.  If  it  is  alleged  in  any  petition  that  any  will  is 
ii^the  possession  <of  a  third  person,  and  the  court  is  satis- 
fied that  the  allegation  is  correct,  an  order  must  be  issued 
and  served  upon  the  person  having  possession  of  the  will, 
requiring  him  to  produce  it  at  a  time  named  in  the  order. 
If  ne  has  pNossession  of  the  will,  and  neglects  or  refuses  to 
produce  it  in  obedience  to  the  order,  he  may,  by  warrant 
from  the  court,  be  committed  to  the  jail  of  the  county, 
and  be  kept  in  close  confinement  until  be  produces  it. 

Probate  orders  and  citations—sees.  1704-1711. 

Imprisonment  until  order  obeyed— sec.  1219.  t 

V       §  1303.  When  the  petition  is  filed,  and  the  will  pro- 
duced, the  Superior  Court,  or  a  judge  thereof,  i^iust  fix 
'  the  dav  for  hearing  the  petition^  not  less  than  ten  nor 
more  tnan  thirty  days  from  the  production  of  the  vdlL 
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Notice  of  the  hearing  shall  be  given  by  the  clerk  of  the 
court  by  publishing  the  same  in  a  newspaper  of  tbe 
county;  if  there  be  none,  then  by  three  written  or  printed 
notices  posted  at  three  of  the  most  public  places  in  tbe 
county.    If  the  notice  is  published  in  a  weekly  news- 

Saper,  it  must  appear  therein  on  at  least  three  different 
ays  of  publication,  and  if  in  a  newspaper  published, 
oftener  than  once  a  week,  it  shall  be  so  published  that 
there  must  be  at  least  ten  days  from  the  iirst  to  the  last 
day  of  publication,  both  the  first  and  the  last  day  beings 
included.  If  the  notice  is  by  posting,  it  must  be  giren  at 
least  ten  days  before  the  hearing,  lln  effect  April  16th. 
1880.] 

Ftodnction  of  wiU— initiates  lnrlwUction,  22  C41. 395. 

Order  directing  publication— particularity  of,  81  Cai,  148. 

PnbUcation  of  notice— sec.  1705;  39  Gal.  690:  where  defective,  pro> 
ceedlngs  vacated,  My.  P.  Sep.  76:  order  for,  need  not  direct  nuniber 
of  iBsertioiis,  61  CaL  i46. 

§  1304.  Copies  of  the  notice  of  the  time  appointed  for 
the  probate  of  the  will  must  be  addressed  to  the  neirs  of  the 
testator  resident  in  the  State,  at  their  places  of  residence, 
if  known  to  the  petitioner,  and  deposited  in  the  post- 
office,  with  the  i)ostage  thereon  prepaid,  at  least  ten  days 
before  the  hearing.  If  their  places  of  residence  be  not 
known,  the  copies  of  notice  may  be  addressed  to  them, 
and  deposited  in  the  post-office  at  the  county  seat  of  tho 
county  where  the  proceedings  are  pending.  A  copy  of  the 
same  notice  must  in  like  manner  be  mailed  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to 
any  person  named  as  coexecutor  not  petitioning,  if  their 
places  of  residence  be  known.  Proof  of  mailing  the 
copies  of  the  notice  must  be  made  at  the  hearing.  Per- 
sonal service  of  copies  of  the  notice  at  least  ten  days 
before  the  day  of  hearing  is  equivalent  to  mailing.  [In 
effect  July  1st,  1874.1  • 

Notice  to  heirs—record  most  show,  44  CaL  386;  My;  P.  Bep.  130. 

Notice  to  coezecntor— residence  must  appear,  61  Cal.  146. 

Citation  not  senred-^effect  of,  on  jurisdiction,  14  CaL  103. 

§  1305.  A  judge  of  the  Superior  Court  may  at  any 
time  receive  petitions  for  the  probate  of  wills,  and  make 
and  issu^  all  necessary  orders  and  writs,  to  enforce  the 
production  of  wills,  and  the  attendance  of  witnesses,  and 
may  appoint  special  sessions  of  his  court  for  hearing  peti- 
tions, trials  of  issue,  and  admitting  wills  to  probate.  [In 
effect  AprU  16th,  1880.] 

ftobate  powers  at  ohambers— sec.  166. 
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nt>bate  orders  and  prooeMoa— sec.  1704  et  uq. 
Special  seaiiona— terms  f onnerly,  see  sec.  73fi. 

§  1306.  At  the  time  appointed  for  the  hearing,  or  the 
time  to  which  the  hearing  may  have  been  i>ostponed,  the- 
court,  unless  the  parties  appear,  must  require  proof  that- 
tbe  notice  has  been  given,  which  being  made,  the  court* 
must  hear  testimony  in  proof  of  the  will.  [In  effect  July 
Ist,  1874.] 

lime  appointed  for  Ae  hearin^H^S  CaL  61. 

"Proof  of  notioe— to  heirs  of  estate,  5  Cal.  70;  48  CaL  M9;  Hy.  F.  Bep. 
130. 

Testimony  in  proof  of  the  will— sees.  1306*  1800, 1315, 1316. 

§  1307.  Any  person  interested  may  appear  and  con« 
test  the  will.  Devisees,  legatees,  or  heirs  of  an  estate 
may  contest  the  will  through  their  gnaxdians,  or  attorneys 
appointed  by  themselves  or  by  the  court  for  that  purpose; 
but  a  contest  made  by  an  attornev  appointed  by  the 
court  does  not  bar  a  contest  after  probate  by  the  party  so 
represented,  if  commenced  within  the  time  provided  in 
article  four  of  this  chapter;  nor  does  the  non-appointment 
of  an  attorney  by  the  court  of  itself  invalidate  the  probate 
of  a  will.    []ji  effect  July  Ist,  1874.] 

Oontest^-sec.  1312  et  uq.  .*  acquiescence  as  iMur,  6  CaL  158. 

Gnardiana-secs.  872, 873, 1747-1809. 

Attorneys— generally,  sees.  275-299. 

Attorney  appointed  by  the  court— sec.  1718;  My.  F.  Bep.  6;  Estate  of 
Cunningham,  Ko.  6500,  from  the  Bench,  l£arch  11th,  1880.  5  Fac.  C.  L. 
J.  515. 

§  13D6.  If  no  person  appears  to  contest  the  probate  of 
a  will,  the  court  may  admit  it  to  probate  on  the  testimony 
of  one  of  the  subscribing  witnesses  onlv,  if  he  testifies 
that  the  will  was  executed  in  all  particulars  as  required 
by  law^  and  th^t  the  testator  was  of  sound  mind  at  the 
time  of  its  execution. 

Admitting  to  probate->where  contest,  sees.  1314, 1317, 1818:  conclu- 
siveness of,  sec.  1906,  subd.  1;  20  CaL  233;  22  Cal.  72. 
Will  waa  exeonted— proof  of  execution  of  writing,  sec.  1940. 

§  1309.  An  olographic  will  may  be  jiroved  in  the  same 
manner  that  other  private  writings  are  proved. 
Olographic  will-signature  to,  Hy.  P.  Bep.  6, 78»  140. 
nivate  writings,  how  proved— sec.  1940. 

GODJfi  Civ.  Psoo.- 
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ABTIGLE  n. 
GovTBSTnro  Psobatb  of  wills. 

1S12.  Contestant  to  file  grounds  of  contest,  and  petlticmer  to  reply. 

1313.  How  jury  obtained  and  trial  had. 

1314.  Verdict  of  the  Jury.  Jadsment.  Appeal. 

1315.  Witnesses,  who  and  how  many  to  oe  exaoAined.     Proof  of 
handwriting  admitted,  when. 

S  1316.  Testimony  reduced  to  writing  for  future  evidence. 
S  1317.  If  proved,  certificate  to  be  attached. 
§  1318.  Wul  and  proof  to  be  filed  and  recorded. 

§  1312.  If  any  one  appears  to  contest  the  will,  he  mtiBt 
ille  written  grounds. of  opposition  to  the  probate  thereof, 
and  serve  a  copy  on  the  petitioner  and  other  residents  of 
the  county  interested  in  the  estate,  any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  the  grounds  of  de- 
murrer provided  for  in  part  two^  title  six,  chapter  three  of 
this  Code.  If  the  demurrer  is  sustained,  the  court  most 
allow  the  contestant  a  reasonable  time,  not  exceeding  ten 
days,  within  which  to  amend  his  written  opposition.  Xf 
the  demurrer  is  overruled,  the  petitioner  and  others  inter- 
ested may  jointly  or  separately  answer  the  contestant's 
grounds,  traversing  or  otherwise  obviating  07  avoiding- 
tae  objections.    Any  issues  of  fact  thus  raised,  involving : 

1.  The  competency  of  the  decedent  to  make  a  last  ^wul 
and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  exe- 
cution of  the  will  from  duress,  menace,  fraud,  or  undue 
influence ; 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedentor  subscribing  witnesses;  or  # 

4.  Any  other  questions  substantially  affecting  the  va- 
lidity of  the  will- 
Must,  on  request  of  either  party  in  writing,  (filed  three 

days  prior  to  the  day  set  for  the  hearing)  be  tried  by  a 
jury.  -  If  no  jury  is  demanded,  the  court  must  try  and  de- 
termine the  issues  joined.  On  the  trial,  the  contestant  is 
plaintiff  and  the  petitioner  is  defendant. 

OonteBtantsi->«ec.  1307. 

Contest—before  probate,  does  not  involve  construction  of  will,  49  * 
Cal.  099 :  after  probate,  sec.  1327  et  teq. :  through  attorney  appointed,  hy 
the  court,  sec.  1307  and  note. 

Grounds  of  opposition— 

SUBDivisioir  1.  OompetencyoEstate  of  Toomes,  April  7th,  1880, 
5  Pac.  C.  L.  J.  286;  My.  P.  Rep.  12, 135. 

SuBDivisioir  2.  Undue  influence— 52  Cal.  465:  Estate  of  Brooks, 
March 31st.  1880,5Pac. C. L.  J.  236:  My. P. Bep.  1, 12.50, 141, 143:  variety 
of  grounds,  My.  P.  Bep.  12, 24:  facts  to  be  stated,  My.  P.  Bep.  205, 259. 

SUBDIVISION  8.  Bzecution— see  sec.  1315. 
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GrTotindS'Of  demurer— «ec8. 430-434:  specifying.  My.  P.  Bep.  289. 
Oontestant  plaintiff-muBt  open  proofs,  Hy.  P.  Rep.  73. 

§  X313.  When  a  jary  is  demanded,  the  Superior  Goart 
must  impannel  a  jury  to  try  the  case,  in  the  manner  pro* 
vided  for  impannelins  trial  juries  in  courts  of  record;  and 
tbe  trial  must  be  conaucted  in  accordance  with  the  provi- 
sions of  part  two,  title  eight,  chapter  four,  of  this  Code. 
A  trial  by  the  court  must  be  conducted  as  provided  in  part 
fwo,  title  eight,  chapter  five,  of  this  Code.  [In  effect 
April  16th,  1880.] 

Trial  juries— In  courts  of  record,  summoning,  sees.  235-288:  Impen- 
neling,  sees.  246, 247. 

Conduct  of  trial— sec.  607n;  sees.  600-628. 

Trial  by  tiie  court— sees.  631-636. 

Transfer  of  proceeding— sees.  897, 398, 1431-1433;  46  Cal.  245. 

§  X314.  The  jury,  after  hearing  tbe  case,  must  return 
a  special  verdict  ni)on  the  issues  submitted  to  them  by 
tbe  court;  upon  which  the  judgment  of  the  court  must  be 
rendered,  either  admitting  the  will  to  probata  or  reject- 
ing it.  In  either  case,  the  proofs  of  the  subscribing  wit- 
nesses must  be  reduced  to  writing.  If  the  will  is  cMlmit- 
ted  to  probate,  the  judgment,  will,  and  proofs  must  be 
recorded. 

Special  verdict— conclusiveness  of,  sec.  1317;  34  GaL  687:  verdict 
generally,  sees.  624-628. 
Judgment  of  the  court— need  not  l>e  formal,  22  GaL  51. 
FroofiB  reduced  to  writing— see  sec.  1316. 

§  1315.  If  the  will  is  contested,  all  the  subscribing 
witnesses  who  are  present  in  the  county,  and  who  are  of 
sound  mind,  must  be  produced  and  examined,  and  the 
death,  absence,  or  insanity  of  any  of  them  must  be  satis- 
factorily shown  to  the  court.  If  none  of  the  subscribing 
witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  tbe  will,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove- the  sanity  of  the  testator  and  the 
execution  of  tbe  will ;  and  as  evidence  of  the  execution  it 
may  admit  proof  of  the  handwriting  of  the  testator  and 
of  the  subscribing  witnesses,  or  any  of  them. 

Writings— proof  of  execution,  sec.  1940. 

Witnesses— generally,  sec.  187&-1884:  attendance  of,  procoiing,  sec. 
\965etseq. 

§  1316.  The  testimony  of  each  witness,  reduced  to 
writing  and  signed  by  him,  shall  be  good  evidence  in  anv 
subsequent  contests  concerning  the  validity  of  the  will, 
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or  the  saificiency  of  the  proof  thereof,  if  the  -witness  be 
dead,  or  has  permanently  removed  from  this  State. 

§  1317.  If  the  court  is  satisfied,  upon  the  proof  taken, 
or  from  the  facts  found  by  the  jury,  that  the  inrill  ^was 
duly  executed,  and  that  the  testator  at  the  time  of  its  ex- 
ecution was  of  sound  and  disposing  mind,  and  not  acting 
under  duress,  menace,  fraud,  or  undue  influence,  a  certi& 
icate  of  the  proof  and  the  facts  found,  signed  by  tbe 
judge  and  attested  by  the  seal  of  the  court,  must  be  at- 
tached to  the  will.    [In  effect  April  16th,  1880.] 

Cortificate  attached  to  will-^Urectory  merely,  22  Cal.  51. 

Seal  required— sec.  153,'8nbd.  2. 

§  1318.  .The  will,  and  a  certificate  of  the  proof  thereof, 
must  be  filed  and  recorded  by  the  clerk,  and  the  same, 
when  so  filed  and  recorded,  shall  constitute  part  of  the 
record  in  the  cause  or  proceeding.  All  testimony  shall 
be  filed  by  the  clerk.    [In  effect  April  15th,  1880.] 

Oonstitate  part  of  record,  etc.— inserted  by  amdt.  1880. 

ARTICLE  III. 

Pbobats  of  Foreign  Wills. 

S  1322.  Wills  proved  in  other  States  to  be  recorded,  when  and  "wbere. 
S  1323.  Proceedings  on  the  production  of  a  foreign  wiU. 
§  1324.  Hearing  proofs  of  probate  of  foreign  wllL 

fl322.  All  wills  duly  proved  and  allowed  in  any 
er  of  the  United  States,  or  in  any  foreign  country  or 
State,  may  be  allowed  and  recorded  in  the  Superior  Court 
of  any  county  in  which  the  testator  shall  have  left  any 
estate.    [In  effect  April  16th,  1880.] 

§  1323.  When  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the  ex- 
ecutor, or  by  any  other  person  interested  in  the  will,  with 
a  petition  for  letters,  the  same  must  be  filed,  and  the  court 
or  judge  must  appoint  a  time  for  the  hearing;  notice 
whereof  must  be  given  as  hereinbefore  provided  for  an 
original  petition  for  the  probate  of  a  will. 

Foreign  ezecntor— no  extra-territorial  authority,  see'sec.  1913. 

Notice  as  for  an  original  petition— see  sec.  1303  et  seq.:  appllcatloii 
of  special  statute,  39  Gal.  550. 

Attorney  for  absent  heirs— sec.  1718. 

§  1324.  If,  on  the  hearing,  it  appears  upon  the  face  of 
the  record  that  the  will  has  been  proved,  allowed,  and 
admitted  to  probate  in  any  other  of  the  United  States,  or 
in  any  foreign  country,  and  that  it  was  executed  accord- 
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ins  to  the  law  of  the  place  in  whieh  the  same  was  made, 
or  in  which  the  testator  was  at  the  time  domiciled,  or  in 
conformity  with  the  laws  of  this  State,  it  most  he  ad- 
mitted to  prohate  and  have  the  same  force  and  effect  as  a 
-will  first  admitted  to  probat-e  in  this  State,  and  letters 
testamentary  or  of  administration  issued  thereon. 
Admitted  to  probate— effect  of  Judgment,  22  CaL  72. 

I*etters  testamentory  or  of  administration— «ec8. 1349-1962. 

« 

t  ABTICLE  IV. 

CoiTTBSTnro  Will  aftbb  Pbobatx.  . 

1527.  The  prdbate  may  be  contested  within  one  year. 

1528.  Cltanon  to  be  lasned  to  parties  Interested. 

1329.  The  hearing  had  on  proof  of  service. 

1330.  Petitions  to  revoke  probate  of  will  tried  by  Jury  or  court. 
Judgment,  what. 

S  1831.  On  revocation  of  probate,  powers  of  execntor,  etc.,  cease,  but 
not  liable  for  acts  in  good  faith. 

i$  1832.  Ck»st8  and  expenses,  by  whom  paid. 

S  1383.  Piobate,  when  conclusive.  One  year  after  removal  of  disa- 
bility given  to  infants  and  others. 

§  1327.  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year 
after  su6h  probate,  contest  the  same  or  the  validity  of  the 
will.  For  that  purpose  he  must  file  in  the  court  in  which 
the  will  was  proved,  a  petition  In  writing,  containing  his 
allegations  against  the  validity  of  the  will  or  against  the 
sufficiency  of  the  proof,  and  praying  that  the  probate  may 
be  revoked. 

Within  one  year  after  probate— Estate  of  Cunningham,  My.  P.  Bep. 
214 :  or  appeal,  5  Pac.  C.  L.  J.  515 ;  My.  P.  Rep.  255 :  if  no  contest,  probate 
conclusive,  sec.  1383. 

Difltribution  proper  before  end  of  year— 51  Cal.  688;  82  Gal.  94.. 

Attorney  appointed  by  the  court— powers  as  to  proceedings  for  re- 
vocation.  My.  P.  Rep.  6, 75. 

Petition  for  revocation- My.  P.  Rep.  259:  allegations  against  valid- 
ity of  will,  see  sec.  1312. 

§  1328.  Upon  filing  the  petition,  a  citation  must  be 
issued  to  the  executors  of  the  will,,  or  to  the  administra- 
tors with  the  will  annexed,  and  to  all  the  legatees  and 
devisees  mentioned  in  the  will,  and  heirs  residing  in  the 
State,  BO  far  as  known  to  the  petitioner;  or  to  their  guard- 
ians,  if  any  of  them  are  minors;  or  to  their  personal 
representatives,  if  any  of  them  are  dead;  requiring  them 
to  appear  before  the  court  on  some  day  oi  a  regular  term, 
therein  specified,  to  show  cause  why  the  probate  of  the 
will  should  not  be  revoked.    [In  effect  July  1st,  1874.] 

Citation— see  sees.  1707-1711. 
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'  a«axdiaiit-«ee.  1732;  see.  1747  ei  *eq. 
BBgnlar  t«nn— ftbolitton  of  terms,  sec.  Ttm. 

§  1329.  At  the  time  appointed  for  showing  canse,  or  at 
any  time  to  which  the  bearing  is  postponed,  personal  serv- 
ice of  the  citations  having  been  made  upon  any  persons 
named  therein,  the  court  must  proceed  to  try  the  issues 
of  fact  joined  in  the  same  manner  as  in  an  original  con- 
test of  a  will. 

Proof  of  notice— see  sec.  1306. 

Try  the  issues  joined— see  sec.  1S12;  Estate  of  Cunningham,  Marcb 
lltb.  1880. 5  Pac  C.  L.  J.  MS. 

§  1330.  In  all  cases  of  petitions  to  reroke  the  i»obate 
of  a  will,  wherein  the  oricpnal  probate  was  granted  with- 
out a  contest,  on  written  demand  of  either  party,  filed 
three  dayS  prior  to  the  hearing,  a  trial  by  jury  must  be 
had  as  in  cases  of  the  contest  olf  an  original  petition  to 
admit  a  will  to  probate.  If,  upon  hearinji^  the  proofs  of 
the  parties,  the  jury  shall  find,  or  if  no  jury  is  had,  the 
court  shall  decide,  that  the  will  is  for  any  reason  invalid, 
or  that  it  is  not  sufficiently  proved  to  be  the  last  will  of 
the  testator,  the  probate  must  be  annulled  and  revoked. 
Jnrf— trial  by,  sees.  1313, 1314. 

§  1331.  Upon  the  revocation  being  made,  the  powers 
of  the  executor  or  administrator  wiui  the  will  annexed 
must  cease;  but  such  executor  or  administrator  shall  not 
be  liable  for  any  act  done  in  good  faith  previous  to  the 
revocation, 
▲ots  before  revocation,  valid— sec.  1128. 

§  1332.  The  fees  and  expenses  must  be  paid  by  the 
part jr  contesting  the  validity  or  probate  of  the  will,  if  the 
will  in  probate  is  confirmed.  If  the  probate  is  revoked, 
the  costs  must  be  paid  by  the  party  who  resisted  the 
revocation,  or  out  oi  the  property  of  the  decedent,  as  the 
court  directs. 

Oosts  of  contest—costs  generally,  sec.  1021  et  aeq. 

§  1333.  If  no  person,  within  one  year  after  the  probate 
of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive;  saving  to  infants  and 
persons  of  unsound  mind,  a  like  period  m  one  year  after 
their  respective  disabilities  are  removed.  [In  effect  July 
1st,  1874.] 

Oondnsiveness  of  prebate-4ec.  1906,  subd.  1  and  notet;  90  0SL2a. 

Oorertore  not  a  disability— My*  P.  Bep.  10. 

Distrnmtion  need  not  be  postponed— for  those  under  dlsaUlttj, 
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ARTICLE  V. 
PBOIUiTX  OF  LOBT  OB  DXfiTBOYXD  WILL. 

1398.  Proof  of  loBt  or  destroyed  will  to  be  taken.  ^ 
1339.  Must  baye  been  la  existence  at  time  of  death. 
13i0.  To  be  certified,  recorded,  and  letters  tbereon  granted. 
1341.  Court  to  restrain  injurious  acts  of  executors  or  admlnlstraton 
during  proceedings  to  prove  lost  wUL 

§  1338.  Whenever  any  will  is  lost  or  destroj^ed,  the 
Superior  Court  must  take  proof  of  tho  execution  and 
validity  thereof,  and  establish  the  same ;  notice  to  all  per- 
sons interested  beins;  first  given,  as  prescribed  in  regard 
to  proofs  of  wills  in  other  cases.  All  the  testimony  given 
must  be  reduced  to  writing,  and  signed  by  the  witnesses. 
[In  effect  April  16th,  1880.  J 

STotice  aa  to  all  persons  interested— sees.  130S,  ISM:  by  citation, 
sees.  1707-1711 :  service  of  papers,  sec.  1010  et  teq. 

§1339.  No  will  shall  be  proved  as  a  lost  or  destroyed 
],  unless  the  same  is  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator,  or  is  shown  to 
have  been  fraudulently  destroyed  in  the  lifetime  of  the 
testator,  nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses. 

§  1340.  When  a  lost  will  is  established,  the  provisions 
thereof  must  be  distinctly  stated  and  certified  by  the 
judge,  under  his  hand  and  the  seal  of  the  court,  and  the 
certificate  must  be  filed  and  recorded  as  other  wills  are 
filed  and  recorded,  and  letters  testamentarv  or  of  admin- 
istration, with  the  will  annexed,  must  be  Issued  thereon 
In  the  same  manner  as  upon  wills  produced  and  duly 
proved.  The  testimony  must  be  reduced  to  writing, 
signed,  certified,  and  filed  as  in  other  cases,  and  shall 
have  the  same  effect  as  evidence  as  provided  in  section 
one  thousand  three  hundred  and  sixteen.  [In  effect  April 
16th,  1880.] 

Oertificate— sec.  1317. 

Zietters  testamentarf,  etc.— sees.  1349-1963. 

§  1341.  If,  before  or  during  the  pendency  of  an  appli- 
cation to  prove  a  lost  or  destroyed  will,  letters  of  admin- 
istration are  granted  on  the  estate  of  the  testator,  or 
letters  testamentary  of  any  previous  will  of  the  testator 
are  granted,  the  court  mav  restrain  the  administrators  or 
executors  so  appointed  from,  any  acts  or  proceedings 
which  would  be  injurious  to  the  legatees  or  devisees 
claiming  under  the  lost  or  destroyed  wm. 
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ABTICLE  VI. 

Thx  Pbobati  oy  NxrErouPATiya  Wixxb. 

!'1S44.  NtmcnpatlTe  wills,  when  and  how  admitted  to  probate. 
1345.  Additional  requirements  In  prooate  of  nnncnpatiye  wUta. 
1846.  Contests  and  appointments  to  c<Hif  orm  to  provisions  aa  to  otber 

§  1344.  Nnncupatiye  wills  may  at  any  time,  within 
six  months  after  tne  testamentary  wot4s  are  spoken  by 
the  decedent,  be  admitted  to  probate,  on  petition  and 
notice  as  provided  in  article  one,  chapter  two,  of  this 
title.  The  petition,  in  addition  to  the  jorisdictional  facts, 
must  allege  that  the  testamentary  words  or  the  substance 
thereof  were  reduced  to  writing  within  thirty  days  after 
thev  were  spoken,  which  writmg  most  accompany  the 
petition. 

NoncnpatiTe  wills— Civil  Code,  sees.  128ft-1291:  mkder  Mexicaa 
system,  1  CaL  488. 

Petition  and  notice— tecs.  13W-U0O. 

§  1345.  The  Superior  Court  must  not  receive  or  enter- 
tain a  petition  for  the  probate  of  a  nuncapative  will  until 
the  lapse  of  ten  days  from  the  death  of  the  testator,  nor 
mast  sach  petition  at  any  time  be  acted  on  until  the  tes- 
tamentary words  are,  or  their  substance  is,  reduced  to 
writing  and  filed  with  the  petition,  nor  until  tho  surviv- 
ing husband  or  wife,  (if  any)  and  all  other  persons  resi- 
dent in  the  State  or  county  interested  in  the  estate,  are 
notified  as  hereinbefore  provided.  [In  effect  April  16^, 
1880.] 

Notifying  persona  interested— see  sec.  IsaSn. 

§  1346.  Contests  of  the  probate  of  nuncupative  wills, 
ajid  appointments  of  executors  and  administrators  of  the 
estate  devised  thereby,  must  be  had,  conducted,  and  made 
as  hereinbefore  provided  in  cases  of  tlie  probate  of  writ- 
ten Wilis. 

Probate  contests— sec.  1312  et  seq. ;  sec.  1327  et  «eg. 

Oontesting  appointment  of  ezecntors,  etc.-Hsecs.  1351, 1374. 
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CHAPTER  ni. 

or   BXECt7TORS   AND   ADMINISTRATORS, 

THEIR  IiETTERS,  BONDS,  RRMOVALS, 

AND  SUSPENSIONS. 

ABT.  L    LBTTBBS   TBSTAXISKTAKY  AND  OV  ADlCnriSTBATION, 

WITH  THB  Will  ATnxvxjsD,  how  and  to  Whom 

ISSVSD. 

II.  Form  of  lxttsrs. 

m.    LBTTBBS   OV  ADMINISTBATIOK,   to   WHOK    AlTD    THB 

OBDBB  ITT  WHIOH  THBT  ABB  OBANTBD. 
IV.    PBTITIOW  AUD   COKTBST  fob  LBTTBBS,  AWD    ACTION 
THBBBON. 
y.    BBYOCATION  OF  LBTTERS  AND  PBOOBBDINOS   THEBB- 

fob 
YI.  Oaths  and  Bonds  of  Ezboutobs  and  Administba- 

TORS. 

vn.   Sfboial  Adhinistbatobs  and  theib  Powbbs  and 

Duties. 

Yin.  Wills  Found  Aftbb  lettbbs  of  Administration 
Grantbd. 
IX.  Disqualification  of  Judobs  and  Tbansfbrs  of 
Administration 

X.    BXMOYALS  AND  SUSPENSIONS  IN  GBRTAIN  CaSBS. 

ABTICLE  L 
I4BTTBBS  TBSTAMENTABY  and  of  ADMINISTRATION,  WITH  THB 

Will  Annexed,  how  and  to  Whom  Issued. 

%  1349.  To  Whom  letters  on  proyed  Will  to  issue. 

§  1350.  Wlio  are  incompetent  as  executors  or  administrators.  Letters 
with  will  annexed  to  issue.  When. 

§  1351.  Interested  parties  may  file  objections. 

S  1352.  Unmarried  woman  executrix  or  administratrix  marrying,  her 
authority  ceases.  Married  woman  named  may  he  execu- 
trix, hut  not  administratrix. 

S  1353.  Executor  of  an  executor. 

§  1354.  Letters  of  administration  durante  minore  xtate. 

I  1355.  Acts  of  a  portion  of  executors  valid. 

I  1356.  Authority  of  administrators  with  will  annexed.  Letters,  how 
issued. 

§  1349.  The  court  admitting  a  will  to  probate,  after 
the  same  is  proved  and  allowed,  must  issue  letters 
thereon  to  the  persons  named  therein  as  executors  who 
are  competent  to  discharge  the  trust,  who  must  appear 
and  qualify,  unless  objection  is  made  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-one. 

Letters  testamentary— form  of,  sec.  1360:  when  not  ordered  to  issue, 
36  CaL  75:  issued  to  persons  not  authorized,  are  void,  52  Cal.  658. 
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Qnalifloation  of  ezaonton— «ec8.  1987-1407:  powers  before  CItU 
CodOi  Bee.  1373. 

§  1350.  No  person  is  competent  to  serve  as  executor 
wno,  at  the  time  the  will  is  admitted  to  probate,  is : 

1.  Under  the  i^of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi-    i 
dence,  or  want  of  understanding  or  integrity.  | 

If  the  sole  executor  or  all  the  executors  are  incompe-  { 

tent,  or  renounce,  or  fail  to  apply  for  letters,  or  to  appear  I 

and  qualify,  letters  of  administration,  with  the  will  an-  I 

nexea,  must  be  issued  as  designated  and  provided  for  the  ; 
grant  of  letters  in  cases  of  intestacy.    [Approved  April 
Ist,  1878.] 

Incompetent  to  senre  as  ezecntors— eabd.  1,  minor,  see  sec  1354: 
siibd.  8,  want  of  integrity,  My.  P.  Bep.  117. 

Some  of  execnton  nnable  to  aot-nsec.  1354. 
MarrisLgB—aa  affecting  competency,  sec.  1352. 
Letters  of  administration  with  will  annezed«-«ec.  1356. 

§  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentarv  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  ob- 
jections must  be  heard  and  determined  by  the  court;  a 
petition  may,  at  the  same  time,  be  filed  for  letters  of  ad- 
ministration with  the  will  annexed. 

Letters  of  administration  with  will  annexed— sec.  135S. 

§  1352.  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  her  authority  is  extinguished.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
pointed and  serve  iA  every  respect  as  Skfemme  9ok. 

Unmarried  woman— appointed  executrix,  mairies,  18  GsL  20:  ap- 
plication to  widow,  42  Cal.  W2. 

Married  woman— not  to  be  administratrix,  sec  1370. 

§  1353.  No  executor  of  an  executor  shall,  as  such,  be 
authorized  to  administer  on  the  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any 
last  will,  letters  of  administration  with  the  will  annexea, 
of  the  estate  of  the  first  testator,  left-  unadministered, 
must  be  issued. 

Executor  of  an  executor— claim  eannpt  be  presented  to,  ft  GsLISS. 

X«etters  of  administration  wi^  will  annexed— a§c  136C. 

§  1354.  Where  a  person  absent  from  the  State,  or  a 
minor,  is  named  executor — if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  have 


i65  EXECUT0B8  AND  AOMIinSTBATOpS.  §§  1355*60 

letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted;  but  the  court  may,  in  its  dis- 
cretion, revoke  them  on  the  return  of  the  absent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

§  1355.  "When  all  the  executors  named  are  not  ap- 
pomted  by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  the.  trust,  re- 
quired by  tne  will,  as  effectually  for  every  purpose  as  if  all 
were  appointed  and  should  act  together;  where  there  are 
tw^Q  executors  or  administrators,  the  act  of  one  alone  shall 
be  effectual,  if  the  other  is  absent  from  the  state,  or  la- 
boring under  any  legal  disability  from  serving,  or  if  he 
has  ^ven  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Bemalnder  of  ezeontors  acting— where  some  Incapacitated,  etc., 

800.1425. 

Ooezecntor  not  acting— not  entitled  to  show  of  commissions,  24 
CaL90. 

Joint  anlhority— sec.  15. 

Anthoritf  of  executors— before  qnallfyliig.  Civil  Code,  sec.  1373:  be< 
fore  letters  revoked,  sec  1428:  powers,  etc.,  generally,  sec.  1581  et  teq. : 
removals,  etc.,  sec.  14W  e^  ieg. 

§  1356.  Administrators  with  .the  will  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 

Authority  of  executors— sec.  1355n. 

AdmlxiistratorB  with  the  will  annexed— same  power  as  executor, 
32  Cal.  436:  may  maintain  conversion,  29  Cal.  507. 

ABTICLE  n. 

VOBX.  ov  Lbttsrs. 

S  1360.  Form  of  letters  testamentary. 

§  1361.  Form  of  letters  of  administration  with  the  wOl  annexed. 

S  1862.  Form  of  letters  of  administration. 

§  1360.  Letters  testamentary  must  be  substantially  in 
the  following  form:  State  of  California,  county,  or  city 

and  county,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  oi  the  county,  or  city  and 
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county,  of ,  G.  D.,  who  is  named  therein  as  such,  i» 

hereby  appointed  executor.  Witness,  6.  H.,  clerk  of  the 
Superior  Court  of  the  county,  or  city  and  county,  of  — , 

with  the  seal  of  the  court  siffized,  the day  of ,  a. 

D.  18—.    (Seal.)    By  order  of  the  court    6.  H.,  clerk. 
[In  effect  April  16th,  1880.] 
Seal— required,  sec.  88,  subct  2 :  of  courts,  generally,  sees.  147-15S. 

§  1361.  Letters  of  administration,  with  the  will  an- 
nexed, must  be  substantially  in  the  following^ form:  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
may  be),  C.  B.  is  hereby  appointed  administrator  with  the 
will  annexed.    Witness,  6.  H.,  clerk  of  the  Superior 

Court  of  the  county,  or  city  and  county,  of  ,  with  the 

seal  of  the  court  affixed,  the day  of ,  a.  d.  18—. 

(Seal.)  By  order  of  the  court.  G.  H.,  clerk.  [In  effect 
April  16th,  1880.] 

See— sec.  1360n. 

§  1362.  Letters  of  administration  must  be  signed  by 
the  clerk,  under  the  seal  of  the  court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of .  C.  D.  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal.)  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  .the  county, 

or  city  And  county,  of ,  with  the  seal  thereof  affixed, 

the d^y  of ,  a.  d.  18—.    By  order  of  the  court. 

G.  H.,  clerk.    [In  effect  AprU  16th,  1880.] 

See— sec.  1360n.  ^ 

ABTIGLE  m. 

Lettxbs  ov  ADxnnsTRATioK,  TO  Whom  aitd  ths  Osdsb  dt 

WHICH  THXT  ABB  QRASTTED, 

I  1365.  Order  of  persons  entitled  to  administer.  Partner  not  to  admln> 

1966.  Preference  of  perscms  equally  entitled. 

1367.  In  discretion  of  court  to  appoint  administrator,  wben. 

1368.  When  minor  entitled,  wlio  appointed  administrator. 

1369.  Who  are  incompetent  to  act  as  administrators. 

1370.  Harried  woman  not  to  be  administratrix. 

§  1365.  Administration  of  the  estate  of  a  person  dy- 
ing  intestate  must  be  granted  to  some  one  oi  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  portion 


thereof;  andtbeyare,resp«ctlvel7,  entitled  thereto  In  the 
f  oIlowiDg  order : 

1.  The  surriviiiK  hnabaad  or  wife,  or  some  competent 
peraoa  nboni  he  or  she  may  leqneat  to  hare  appointed: 

2.  ThechUdren; 

3.  The  father  or  mother ; 

4.  The  brothers: 

5.  The  Biaters' 

6.  The  grandchildren; 

7.  The  next  of  kin  entitled  to  ahare  in  tha  diatrlbstion 
of  the  estate: 

8.  The  pobiic  adminiBtrator; 

9.  The  creditors; 

10.  Anv  person  legaUy  eompetent. 

If  the  decedent  was  a  member  of  a  partnership  at  the 
time  ot  his  decease,  the  smriving  partner  most  in  no  case 


oagb  bcotberalio,  16  Cal.  se 


>4  and  relatives  of  the  whole  to  those  of  the  half  blood. 

1  8  1367.  "When  there  are  seTeral  persons  equally  en- 

[  titled  to  the  administration,  the  court  m%y  graut  letters  to 

i  one  or  more  of  them;  and  when  a  creditor  is  claiminc 

F  letters,  the  court  may,  in  its  discretion,  at  the  reqnest  ol 

J  another  creditor,  grant  letters  to  any  other  person  legally 

^j  competent. 

^;  OTsdtWts  diipatioi— diacrel 
CODX  CrV.  FBOC.— s». 
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§  1368L  If  any  person  entitled  to  administratioii  is  a 
minor,  letters  must  be  granted  to  his  or  her  guardian,  or 
any  other  person  entitled  to  letters  of  administration,  in 
the  discretion  of  the  court. 

Guardian  of  minor-sees.  873,  S73,  and  notes;  sees.  1747, 17S0. 

Peraons  entitled  to  administer— sec.  IMS.  and  note. 

§  1369.  Ko  i)erson  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is: 

1.  Under  the  age  of  majoritv; 

2.  l^ot  a  hoiMJtfide  resident  of  the  State; 

3.  Convicted  of  an  infamous  crime ; 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity.  [Approved 
AprU  1st,  1878.] 

Persons  incompetent  to  administeiF— iVb  disereHon,  to  exchide,  23 
Cal.  476.  Snbd.  1,  Minor,  sec.  1368.  SuM.  2,  N<m-res%den*,  nominee  of. 
when  preferred.  My.  P.  Kep.  179.  Snbd.  4,  Want  oif  uHdertt<md*nff,  23 
Cal.  476. 

§  1370.  A  married  woman  must  not  be  appointed  ad- 
ministratrix. When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 
^Amendment  approved  February  13th,  1872.  —  §  56. 
when  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shall 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woma^.] 

Married  woman  as  ezecntriz— sec.  1352. 

ABTIGLE  IT. 
PETITIOir  FOB  LXTTBBS,  AlTD  AOTIOIT  THBBEOir. 

1371.  AppUcatioDs,  how  made. 

1372.  Wben  graDted. 

1373.  Notice  of  application. 

1374.  Contesting  applications. 
1875.  Hearing  of  application. 

1376.  Evidence  of  notice.  * 

1377.  Grant  to  any  applicant. 

1378.  Wbat  proofs  must  be  made  before  granting  letters  of  adminis- 
tration. 

S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  must 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
filed  with  the  clerk  of  the  court,  stating  the  facts  essen- 
tial to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  af  es, 
and  residence  of  the  heirs  of  the  decedent,  and  the  v^ae 
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and  character  of  tbe  property.  If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  tbe  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent 
proceedings  are  not  void  on  account  of  such  want  of 
jurisdictional  averments. 

Stating  tiie  jurisdictional  facts— as  to  xigbt  to  administer,  28  Cal. 
182:  residence  of  decedent,  7  Cal.  215;  17  Cal.  233;  19  CaL  188. 
Value  of  the  property— held  not  Jurisdictional  fact,  28  Cal.  Iffi. 

Jnriadlction  of  the  case— where  not  sufficient  baslB  for.  My.  P.  Bep. 
206. 

Fjroceedlngs  not  void— for  want  of  jurisdictional  averments,  38  Cal. 
541. 

§  1372.  Letters  of  administration  may  be  granted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880.J 

§  1373.  When  a  petition  praying  for  letters  of  admin- 
istration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  neld,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  tjbe  time  at  which 
the  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 
1880.] 

Posting  notices— compare,  sec.  1303. 

§  1374.  Any  person  interested  may  contest  the  peti- 
tion, b^r  filing  written  opposition  thereto,  on  the  ground 
of  the  incompetency  of  the  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  the  two  petitions  to- 
gether. 

Incompetency  of  the  applicant— sec.  1369. 

Assert  his  own  rights— persons  entitled  to  administer,  see.  1365. 

§  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

Proof  of  notice— compare,  sec.  1306:  conclusive  evidence,  sec.  1376. 

Hear  the  jvoofs,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  215. 

Order  the  issuance  of  letter»-otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  tbe  minutes  of  the  court,  that 
the  required  proof  was  made  and  notice  given,  shall  be 
conclusive  evidence  of  the  fact  of  such  notice.    " 

Entrf  in  tike  minatM-^when  inraAclent,  7  CaL  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  othc^  per- 
sons having  better  rights  to  the  administration,  Tvben 
such  persons  fail  to  appear  and  claim  the  issuing  of  letters 
to  themselves. 

Other  persons  haTing  bettsr  rights— may  procure  rerocatf on,  see 
sees.  1383-1386. 
Failure  to  appear,  etc.— is  waiver  of  right,  16  Cat  161. 

§  1378.  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
the  court  may  also  examine  any  other  person  concerning 
the  time,  place,  and  manner  of  his  deatn,  the  place  of  ids 
residence  at  the  time,  the  value  and  character  of  his 
j)roperty,  and  whether  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Place  of  residence— of  alleged  hitestate,  testimooy  admlMlhie,  7 

Cal.  215. 

Witness— compelling  attendance  of,  sec.  1965  et  $eq.:  creditor  may- 
be, My.  P.  Rep.  202. 

§  1379.  Administrationmay  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  the  written  request  of  the  person  entitled,  filed 
in  the  court.  When  the  person  entitled  is  a  non-resident 
of  the  State,  affidavits,  taken  ex  parte  before  any  ofiQicer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  State,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free"  from  suspicion,  and  the  fact  is  established 
to  the  satisfaction  of  the  court.  [In  effect  April  16th,  1880.] 

Section  applicable—only  where  vacancy,  25  Cal.  585. 

Discretion  of  the  cdnrt— where  will,  My.  P.  Bep.  181. 

Request  of  person  entitled— party  appointed  at.  My.  P.  Bep.  85, 185; 
16  Gal.  161:  28  Gal.  186:  but  when  public  administrator  preferred,  see 
.53  Gal.  243. 

Proof  of  identity— Affidavits,  sees.  200&-2015:  depositions  out  of  the 
State,  sees.  2024-2028:  prima  facie  evidence,  sec.  1833. 
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ABTICLBV. 
BSVOOATIOV  OV  LXTTSR8  AKD  PBOOXSDXVOS  TH^ABVOS. 

S  1388.  BeTOcstloD  Of  letters  of  admtnistrstloii. 

il384.  When  petition  filed,  citation  to  issue. 
1385.  Hearing  of  petition  for  re  vocation. 
1386.  Prior  riglits  of  relatives  entitles  them  to  revoke  prior  letters. 

§  1383.  When  letters  of  administration  haye  been 
C^ranted  to  any  other  person  than  the  surviving  husband 
or  -wife,  <3hild,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  the  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.    [In  effect  April  16th,  1880.] 

Oompet0nt->23  CaL  476;  persons  Incompetent,  sees.  18G9, 1370. 

At  written  request— compare  Bbqubst  ov  Pbbsov  Entitijbd, 
see.  1379»:  before  amdt.  1880,  nominee  not  appointed,  25  Cal.  585.  • 

Bevocation  of  the  lettera^cranting  fresh  letters,  effects,  iBdL  005: 
inenmbent  on  court,  2S  CaL  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874.] 

Oitation— to  administrator,  23  CaL  479:  generaUy,  sees.  1707-1711. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
_to  hear  the -allegations  and  proofs  of  the  parties;  and  if 
«;0e  riffht  of  the  applicant  is  established,  and  he  is  compe- 
tent, letters  of  aaministration  must  be  granted  to  him, 
and  the  letters  of  the  former  administrator  revoked. 

Hearing  and  appointment— 23  Cal.  480.' 

§  1386.  The  surviving  husband  or  wife,  when  letters 
of  administration  have  been  granted  to  a  child,  father, 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  liave  been  granted  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration, and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 
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S  1S87.  Administrator  or  cseeuUir  to  take  oaftiL  Lotten  and  boaA  to 
be  recorded. 
1988.  Bond  of  administraton»  form  and  reqntrements  of. 
1388.  Additional  bonds,  wlien  required. 
1890.  Condition  of  bonds. 

1391.  Each,  or  more  tban  one  administrator,  to  glTO  aepanto  bonds. 

1392.  Sereral  recoterles  may  be  bad  on  same  bond. 

$  1898.  Bonds,  and  Justllleatien  of  sureties  on.  Vos^  be  iqipfayed. 
S  1894.  Citation  and  requirements  of  Judge  on  delMeiit  bond.   A4di- 

.tional  secari^.  S 

$  1395.  Blgbt  ceases,  when.  y 

k  1896.  wEen  bond  may  be  dispensed  wtth.  .t/    ^• 

S  1807.  Petition  showinf  f ailinf  sureties  and  asktaff  tot  fartber  bondB. 
S  1896.  Citation  to  executor,  etc»  to  show  cause  against  snoli  apjiUc^- 

tion. 
1 1390.  Further  security  may  be  ordered. 
S  1400.  Neglecting  to  obey  order. 
S  1401.  Suspending  powers  of  executor,  etc. 

S  1402.  Further  security  ordered  without  application  of  party  In  In- 
terest. 4 
il403.  Release  of  sureties. 
1404.  New  sureties. 
1405.  Neglect  to  give  new  sureties  forfeits  letters. 
§  1406.  Application  to  be  determined  out  of  term  time. 
S  1407.  LUbiUty  on  bond. 

§  1367.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  executor  or  administrator,  he  mast 
take  aud  subscribe  an  oath  before  some  officer  authorized 
to  administer  oaths,  that  he  will  perform,  accordinfc  to 
law,  the  duties  of  executor  or  admmistnitor,  which  oatli 
must  be  attached  to  the  letters.  All  letters  testamentary 
and  of  administration  issued  to,  and  all  bonds  executed 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  forthwith  recorded  by  tlie 
clerk  of  the  court  having  iurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 

§  1388.  Every  person  to  whom  letters  testamentavy  or 
of  administration  are  directed  to  issue,  must,  before  re- 
ceiving them,  execute  a  bond  to  the  State  of  California, 
wiUi  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Superior  Court,  or  a  judge  thereof.    In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  must  not  be 
less  than  twice  the  value  of  the  personal  property,  and 
twice  the  probable  value  of  the  annual  renta,  profits,  and 
issues  of  real  property  belonging  to  the  estate,  which  val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons,    [in  effect  April  16ch,  1880.J 

State  of  Oalifomia— executed  to,  compare,  6  Cal.  632. 


Ji8B  EXB0UTOB8  AND  AlMONISTBATaRfl.  §§ 

Siureti«s-6eG8.  U98,  ISM,  1397-1400, 1403, 1404. 1407. 

Jkpfgavd  b7  j«dg«-4t  ohwklxftv,  mc.  106. 

Bond— condition  of,  sec.  1390 :  separate,  when,  sec.  1391 :  recoyery  oa* 
sees.  1M2, 1407:  not  required,  when,  sec.  1396:  further  security,  sees. 
1389. 1394-1402:  Stands  as  undertaking  on  I4>peal,  sec.  970:  undertakings 
generally,  sec.  041ii. 

Amount  of  bond— when  no  reylew  of  action  fixing.  28  Cal.  183. 

Donble  tlM  ralue  d  the  personal  property— My.  P.  Rep.  239. 

,  §  1389.  The  Superior  Court,  or  a  judge  tb^eof ,  must 
require  an  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the.  bond  given 
betore  receiving  letters,  or  of  any  bond  giyen  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop- 
erty  remaining  in  or  that  will  come  into  the  possession  of 
the  executor  or  administrator,  including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  n>e  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.    [In  effect  April  16th,  1880.] 

Additional  bond— pbjection  to  confirmation  of  sale,  because  sureties 
insolvent,  M  CaL  308:  may  also  be  required  oi  public  administrator, 
sec.  1727. 

§  1380.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

Oonditions  of  the  bond— no  breach  of,  5  Cal.  443. 

Ihities  of  the  tmst^see  sec.  1581  et  kq. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  •Court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  16th,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  untH 
the  whole  penalty  is  exhausted. 

Sued  npon— Joining  defendants,  sec.  383. 

Li  his  own  name— party  beneficially  interested,  sec.  367  and  notes. 

Fenalty--6ec8. 1388, 1399. 

Kind  of  money— payable  under  bond,  sec.  1407. 

§  1393.  In  all  eases  where  bonds  or  undertaidngs  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.    All 
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Qnalifloatioa  of  exeonton— eecs.  1987-1407:  powers  before  Civil 
Code,  sec.  1S73. 

§  1350.  "So  person  is  competent  to  serve  as  execntor 
wno,  at  the  time  the  will  is  adunitted  to  probate,  is: 

1.  Under  the  1^ of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an> 
nexea,  must  be  issued  as  designated  and  provided  for  tho 
grant  of  letters  in  cases  of  intestacy.  [Approved  A.prU 
1st,  1878.] 

Incompetent  to  senre  ae  ezecntors—eabd.  1,  minor,  see  see.  1354: 

sabd.  8,  want  of  integrity,  My.  P.  Rep.  117. 

Some  of  ezecuton  unable  to  act^-^ec.  1354. 
Marriage— as  affecting  competency,  sec  1952. 
Letters  of  administration  with  will  annexed«-«ec.  13S6. 

§  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  ob- 
jections must  be  heard  and  determined  by  the  court;  a. 
petition  may,  at  the  same  time,  be  filed  for  letters  of  ctd- 
ministration  with  the  will  annexed. 

Letters  of  administration  with  will  annexed— sec.  135S. 

§  1352.  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  her  authority  is  extinguisned.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
pointed and  serve  iA  evevy  respect  as  afemme  9ole, 

Unmarried  woman— appointed  execatrix,  mairies^lS  CaL  20:  ap- 
pUcation  to  widow,  42  Cal.  m. 

Maxxied  woman— not  to  be  administratrix,  sec.  1370. 

§  1353.  No  executor  of  an  executor  shall,  as  such,  be 
authorissed  to  administer  on  the  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  left-  unadminiatered, 
must  be  issued. 

Execntor  of  an  execntor— claim  cannot  be  presented  to,  n  CaL  €38. 

Letters  of  administration  wi^  will  annexed— see.  136C. 

§  1354.  Where  a  person  absent  from  the  State,  or  a 
minor,  is  named  executor— if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  have 
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letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted ;  but  the  court  may,  in  its  dis- 
cretion,  revoke  them  on  the  return  of  the  aosent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

§  1355.  "When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au^ 
tbority  to  perform  all  acts  and  discharge  the.  trust,  re- 
quired by  tne  will,  as  effectually  for  every  purpose  as  if  all 
"svere  appointed  and  should  act  together;  where  there  are 
two  executors  or  administrators,  the  act  of  one  alone  shall 
1be  effectual,  If  the  other  is  absent  from  the  state,  or  la- 
"borin^  under  any  legal  disability  from  serving,  or  if  he 
has  given  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both ;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Remainder  of  executors  acting— where  some  Incapacitated,  etc., 
sec,  1425. 

Ooezecntor  not  acting— not  entitled  to  show  of  coimniaBions,  24 
CaL  90. 

Joint  antboritf— eec.  15. 

Anthority  of  ezecntors— before  qualifying.  Civil  Code,  sec.  1373:  be< 
fore  letters  revoked,  sec.  1428:  powers,  etc.,  generally,  sec.  1581  et  seq. : 
removals,  etc.,  sec.  1436  e^  «eg. 

§  1356.  Administrators  with  .the  will  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 

Authority  of  ezecntors— sec.  1355r. 

Admixiistrators  witii  the  will  annexed— same  power  as  executor, 
32  Cal.  436:  may  maintain  conversion,  29  Cal.  507. 

ARTICLE  n. 

PoBX  ov  Letters. 

il360.  Form  of  letters  testamentary. 
1361.  Form  of  letters  of  administration  with  the  will  annexed. 
1362.  Form  of  letters  of  administration. 

§  1360.  Letters  testamentary  must  be  substantially  in 
the  following  form:  State  of  California,  county,  or  city 

and  county,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of ,  G.  D.,  who  is  named  therein  as  such,  is 

hereby  appointed  executor.    Witness,  6.  H.,  clerk  of  the 

Superior  Court  of  the  county,  or  citv  and  county,  of , 

with  the  seal  of  the  court  affixed,  the day  of ,  a. 

D.  18 — .    (Seal.)    By  order  of  the  conrt.    G.  H.,  clerk. 
[In  effect  April  16th,  1880.] 
Seal— required,  sec  83,  salxt  2:  of  courts,  generally,  sees.  U7-16S. 

§  1361.  Iietters  of  administration,  with  the  will  an- 
nexed, must  be  substantially  in  the  following  form :  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
may  be),  C.  D.  is  hereby  appointed  administrator  with  the 
will  annexed.  Witness,  G.  H.,  clerk  of  the  Superior 
Court  of  the  county,  or  city  and  county,  of  ,  with  the 


seal  of  the  court  affixed,  the day  of ,  a.  d.  18—. 

(Seal.)  By  order  of  the  court    6.  H.,  clerk.    [In  effect 
April  16th,  18S0.] 
See—sec.  1360n. 

§  1362.  Letters  of  administration  must  be  signed  by 
the  clerk,  under  the  seal  of  the  court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of .  C.  D.  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal.)  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  .the  county, 

or  city  And  county,  of ,  with  the  seal  thereof  affixed, 

the day  of ,  a.  d.  18 — .    By  order  of  the  court. 

G.  H.,  clerk.    [In  effect  April  16th,  1880.] 

See— sec.  1360n.  ^ 

ARTICLE  m.  ^ 

Lettebs  ot  Adhivibtratiok,  to  Wbok  Airn  the  OBa>KR  nr 

WHICH  THET  ABB  aBASTTED. 

S  1365.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 
1966.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  of  court  to  appoint  adininislrator,  when. 

1368.  When  minor  entitled,  who  appointed  administrator. 

1369.  "Who  are  incompetent  to  act  as  administrators. 

1370.  Harried  woman  not  to  be  administratrix. 

§  1365.  Administration  of  the  estate  of  a  person  dy- 
ing intestate  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  portion 
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thereof;  and  thty  are,  reapectlveir,  entitled  thereto  ia  the 
following  order: 

J.  The  surriving  hosband  or  -wife,  or  some  competent 
persou  whom  he  oi  she  may  reqaest  to  have  appoiitted; 

2.  The  children; 

3.  The  father  or  mother; 

4.  The  hrotbera : 

5.  The  aiaters; 

6.  The  grandchildren; 

T.  The  next  of  kin  entitled  to  share  in  the  diHtribation 

8.  Thepablioadniiniatratorj 

9.  Thecteditora: 

10.  Any  peiBon  legally  competent. 

If  the  decedent  was  &  member  of  a  partmeiship  at  the 

time  of  bis  decease,  the  surviving  partner  most  in  no  case 
be   appointed  administrator  of  ois  estate.     [Approved 
Apririst,  1ST8.1 
Saotion  not  ap^ismblc— to  admlnlMntor  irlth  will  uneied,  SI  Cat 


BaTlneo-bonk  dapoBita — fSOO  GO]l«ct«d  iTltboat  admlnlBtn 


bougb  brother  >lso,le  Cal.  K 


and  relatives  of  the  whole  U. 


1367.  When  there  are  several  persona  equally  en 
...  ...  .1 j_-j_:.._.., —  .1 ■  m^y  grant  letters  t( 


reiltot,  grant  letters  to  any  other  person  legally 
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§  1368L  If  any  person  entitled  to  administiation  is  a 
minor,  letters  must  be  granted  to  his  or  her  fniaidian,  or 
any  other  person  entitled  to  letters  of  administTatioii,  in 
the  discretion  of  the  court. 

Qnardian  of  minor-wcs.  872, 373,  and  notes;  sees.  1747, 1799. 

Persons  entitled  to  administer— sec  1365.  and  note. 

§  1369.  No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is: 

1.  Under  the  affe  of  majority; 

2.  Not  a  bonaflde  resident  of  the  State; 

3.  Convicted  of  an  infamous  crime ; 

4.  Adjudeed  by  the  court  incompetent  to  execute  the 
duties  of  tne  trust  by  reason  of  drunkenness,  improTi- 
dence,  or  want  of  understanding  or  integrity.  [Approved 
April  Ist,  1878.] 

Persons  incompetent  to  administer— JTo  dUcreHout  to  ezctaide,  23 
Cal.  476.  Subd.  1,  Minor,  sec.  1368.  Subd.  2,  Non-resident,  nominee  of. 
when  preferred,  Hy.  P.  Bep.  179.  Subd.  4,  Want  </  understandino,  23 
Cal.  478. 

§  1370.  A  married  woman  must  not  be  appointed  ad- 
ministratrix. When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 
^Amendment  approved  February  13th,  1872.  —  §  56. 
when  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shstll 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woman.] 

Married  woman  as  ezeontriz— sec.  1352. 

ARTICLE  rV. 
PETITION  VOB  LBTTEB8,  AND  ACTION  THBBBON. 

1371.  Applications,  how  made. 

1372.  When  granted. 

1373.  Notice  of  application. 

1374.  Contesting  applications. 
1376.  Hearing  or  application. 

1376.  Evidence  of  notice.  " 

1377.  Orant  to  any  applicant. 

1378.  Wbat  proofs  must  be  made  before  granting  letters  of  adminis- 
tration. 

S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  must 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
iiled  with  the  clerk  of  the  court,  stating  the  facts  essen- 
tial to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  ages, 
and  residence  of  the  heirs  of  the  decedent,  and  the  value 
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and  character  of  the  property.  If  the  jurisdictional  facts 
existed,  hnt  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
"the  decree  or  order  of  administration  and  subsequent 
proceedings  are  not  void  on  account  of  such  want  of 
jurisdictional  averments. 

Stating  tiie  jorisdictional  facts— as  to  right  to  administer,  28  Cal. 
182 :  residence  of  decedent,  7  CaL  215;  17  Cal.  233;  19  CaL  188. 
Value  of  the  property— held  not  jurisdictional  fact,  28  Cal.  182. 

Jurisdiction  of  the  case^-where  not  sufficient  hasis  for.  My.  P.  Itep. 
206. 

^oceedings  not  void— for  want  of  jurisdictional  averments,  33  Cal. 

§  1372.  Letters  of  administration  may  be  panted  by 
tiie  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880.  J 

§  1373.  When  a  petition  praying  for  letters  of  admin- 
istration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public  . 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  neld,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  tjbe  time  at  which 
the  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 
1880.] 

Posting  notices— compare,  sec.  1303. 

§  1374.  Any  person  interested  may  contest  the  peti- 
tion, b^  filing  written  opposition  thereto,  on  the  ground 
of  the  incompetency  of  toe  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
Issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
I)etition,  and  the  court  must  hear  the  two  petitions  to- 
gether. 

Incompetency  of  the  appUcant-Hsec.  1369. 

Assert  his  own  rights— persons  entitled  to  administer,  sec.  1365. 

§  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  sulministration  to  the  paxty  best 
entitled  thereto. 

Proof  of  notice— compare,  sec.  1306:  conclusive  evidence,  sec.  1376. 

Hear  the  proofs,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  215. 

Order  the  issuance  of  letters— otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  tlie  minutes  of  the  court,  that 
the  required  proof  was  made  and  notice  given,  shall  be 
conclusive  evidence  of  the  fact  of  such  notice.    ** 

Entry  in  the  minute*— when  iuBofflcient,  7  Cal.  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administration^  wiien 
such  persons  fail  to  appear  and  claim  the  issuing  ot  letters 
to  themselves. 

Other  persons  haring  better  righte—may  procure  rerocatton,  see 

sees.  138^-1386. 
Failnre  to  appeWi  etc.— is  waiver  of  right,  16  GaL  161. 

§  1378.  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  intestate,  the  fact  of  his  dying  mtestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
the  court  may  also  examine  any  other  person  concerning 
the  time,  place,  and  manner  of  his  deatn,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  his 
j)ropertyy  and  whether  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Place  of  residence— of  alleged  hitestate,  testimony  admissible,  7 
Cal.  215. 

Witness— compelling  attendance  of,  sec.  1965  et  *eq.:  creditor  may 
be,  Hy.  P.  Bep.  202. 

§  1379.  Administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  the  written  request  of  the  person  entitled,  filed 
in  the  court.  When  the  person  entitled  is  a  non-resident 
of  the  State,  affidavits,  taken  ex  parte  before  any  officer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  State,  may  1^ 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free'  from  suspicion,  and  the  fact  is  established 
to  the  satisfaction  of  the  court.  [In  effect  April  IGth,  1880.] 

Section  applicable— only  where  vacancy,  25  Cal.  585. 

Discretion  of  the  court— where  will,  My.  P.  Bep.  181. 

Request  of  person  entitled— party  appointed  at,  My.  P.  Bep.  85, 185; 
16  Gal.  161;  28  GaL  186:  but  when  public  administrator  preferred,  see 
53  Gal.  243. 

Proof  of  identity— Affidavits,  sees.  200»-20l5:  depositions  out  of  the 
State,  sees.  2024-2028:  prima  facie  evidence,  sec.  1833. 
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ARTICLE  V. 
SBVOOATIOV  OT  LXTTXR8  AlTD  PBOOKSDIVOS  TH^BBVOB. 

%  198S.  IteyocattoD  of  letters  of  admlnistrfttlon. 

S  1384.  Wlien  petition  filed,  citation  to  Issae. 

I  1389i.  Hearing  of  petition  for  re  vocation. 

S  1386.  Prior  riglits  of  relatives  entitles  tliem  to  revoke  pxlop  ietten. 

• 

S  1383.  When  letters  of  administration  hare  been 
gpranted  to  any  other  person  than  the  surviving  husband 
or  -wife,  <}faild,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  tne  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.    [In  effect  April  16th,  1880.] 

Oompet0&t->23  CaL  476;  persons  incompetent,  sees.  1869, 1370. 

At  written  request— compare  Bbquebt  of  Pebsov  Entitled, 
sec  1379n :  before  amdt.  1880,  nominee  not  appointed,  25  Cal.  W5.  • 

Revocation  of  the  lett0n--grantlng  fresh  letters,  effects,  49X3aL  005: 
Incumbent  on  court,  23  Cal.  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874.] 

Oitatlon— to  administrator,  23  Gal.  479:  generally,  sees.  1707-1711. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  dulv  served  and'  returned,  the  court  must  proceed 
to  hear  the 'allegations  and  proofs  of  the  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  compe- 
tent, letters  of  aaministration  must  be  granted  to  him, 
and  the  letters  of  the  former  administrator  revoked. 

Hearing  and  appointment— 23  Cal.  480.' 

§  1386.  The  surviving  husband  or  wifd,  when  letters 
of  administration  have  been  granted  to  a  child,  father, 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  have  been  granted  to  any  other  of 
them,  ma^  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration, and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 
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AMTICLR  TI. 

Oaths  avo  Bovds  ovlfizBouroBS  avd  AiMan0TBA«^«>«aKL 


S  1387.  Adminlstntor  or  exMolnr  to  take  octtL  I<ettwB  aad  iMMit  to 
be  recorded. 
1988.  Bond  of  administrators,  form  and  reqolrementB  of. 
1380.  Aidditional  bonds,  wbenfeqoired. 

1390.  Conditloi)  of  bonds. 

1391.  Each,  or  more  than  one  administrate,  to  give  aepaiale  iMwda. 

1392.  Several  recoterles  may  be  bad  on  same  bond. 

i  1898.  Bonds,  and  lostllloation  of  snretles  on.  If  oat  be  mpptarr^d. 

S  1394.  Citation  and  requirements  of  judge  on  defljpant  bond.  A4itt> 
.tional  secnrlty.  £ 

S  1399.  Bight  ceases,  when.  y 

S  1396.  When  bond  may  be  dispensed  wMh.  .  f  / 

S  1897.  Petition  showing  failing  sureties  and  asking  fof  fnrtbw  bonds. 

S  1396.  Citation  to  executor,  etc,  to  show  caose  a^onst  snoli  ^tpp'^n^ 
tion. 

«  1999.  Farther  security  may  be  ordered. 

S  1400.  Neglecting  to  obey  order. 

S  1401.  8uspeudlDg  powers  of  executor,  ete. 

S  1402.  Further  security  ordered  without  application  of  party  In  In- 
terest. « 

S  1403.  Release  of  sureties. 

I  1404.  New  sureties. 

8  1408.  Neglect  to  give  new  sureties  forfeits  letters. 

S  1406.  Application  to  be  detormlned  out  of  term  time. 

S  1407.  LUbUlty  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  executor  or  administrator,  he  must 
take  aud  subscribe  an  oath  before  some  officer  authorized 
to  administer  oaths,  that  he  will  perform,  accordingly  to 
law,  the  duties  of  executor  or  administriitor,  which  oath 
must  be  attached  to  the  letters.  All  letters  testamentwy 
and  of  administration  issued  to,  and  all  bonds  executed 
by,  executors  or  administrators,  with  the  affidavita  and 
certificates  thereon,  must  be  forthwith  recorded  by  the 
cl^k  of  the  court  having  jurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purp€>ae. 

§  1388.  Every  person  to  whom  letters  testamentary  or 
of  administration  are  directed  to  issue,  must,  before  re- 
ceiving them,  execute  a  bond  to  the  State  of  California, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Superior  Court,  or  a  judge  thereof.  In  form,  t^  Dond 
must  be  joint  and  several,  and  the  penalty  must  not  be 
less  than  twice  the  value  of  the  personal  property,  and 
twice  the  probable  value  of  the  annual  rents,  profits,  and 
issues  of  real  property  belonging  to  the  estate,  which  val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons.    [In  effect  April  16th,  1880.J 

State  of  OaUfomia— executed  to,  compare,  6  Cat.  632. 
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1. 1393, 13M,  1397-1400, 1403, 1404. 1407. 

Jigngttorwd  1>7  jndge-«t  ohamtxAn ,  sec.  166. 

Bond— condition  of,  sec.  1390:  seiMtrate,  wben.sec.  1391 :  reoovery  on, 
Bees.  1302. 1407:  not  required,  wben,  sec.  1396:  further  secoritr,  sees. 
1389. 1394-1402:  stands  as  undertaking  on  appeal,  seo.  970:  undertaUiigs 
generally,  sec.  941«». 

Axnount  of  bond— when  no  review  of  action  fixing,  28  Cal.  182. 

Doable  the  ralne  of  the  peraonal  property— My.  P.  Bep.  239. 

.  §  X389.  The  Baperior  Court,  or  a  judge  thereof,  must 

require  an  additional  bond  whenever  the  sale  of  any  real 

estate  belonging  to  an  estate  is  ordered;  but  no  such  ad- 

ditional  bond  must  be  required  when  it  satisfactorily 

appears  to  the  court  that  the  penalty  of  the.  bond  given 

beiore  receiving  letters,  or  of  any  bond  given  in  place 

thereof,  is  e<iuaT  to  twice  the  value  of  the  personal  prop- 

erty  remaining  in  or  that  will  come  into  the  possession  of 

the  e'xecutor  or  administrator,  including  the  annual  rents, 

profits,  and  issues  of  real  estate,  and  twice  the  probable 

amount  to  'be  realized  on  the  sale  of  the  real  estate 

ordered  to  be  sold.    [In  effect  April  16th,  1880.] 

Additional  bond— pbjection  to  confirmation  of  sale,  because  sureties 
Insolvent,  SO  GaL  308:  may  also  be  required  of  public  administrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

Oonditiona  of  tho  bond— no  breach  of,  5  Cal.  443. 

DntiM  of  the  tmtt— see  sec.  1581  et  teg. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  -Court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  16th,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Sued  npon— joining  defendants,  sec.  383. 

In  his  own  name— party  beneficially  interested,  sec.  367  and  notes. 

Penaltf—secs.  1888, 1399. 

Kind  of  money— payable  under  bond,  sec.  1407. 

§  1393.  In  all  cases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  m  the  same  manner  and  in  like  amounts 
as  reqohred  by  section  ten  hundred  and  fifty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.    All 
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QoaUflcctioa  of  WMcalofi   oec*.  1387-1107:  pofW«fs  before  €Stra. 
Code,  sec  UTS. 

§  1350.  ^o  person  is  competent  to  senre  as  executor 
wno,  at  the  time  the  will  is  admitted  to  probate,  is : 

1.  Under  the  aee-of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjndeed  by  the  court  incompetent  to  ezecnto  the 
duties  of  the  trust  by  reason  of  ^unkenness,  ImproTi- 
dence,  or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an- 
nexed, must  be  issued  as  designated  and  provided  for  tho 
grant  of  letters  in  cases  of  intestacy.  [Approved  April 
1st,  1878.] 

Incompetent  to  serve  «•  eatecntors-enbd.  1,  minor,  see  see.  U54: 
sabd.  3,  want  of  Int^^ity,  My.  P.  Bep.  117. 

Some  of  ezecntors  nnable  to  act— oec  1354. 
MaRiage— «8  affecting  competency,  sec  13Si2. 
Letters  of  administration  with  will  annezed^-aec.  13S6. 

§  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  ob- 
jections must  be  heard  and  determined  by  the  court ;  a 
petition  may,  at  the  same  time,  be  filed  for  letters  of  ad- 
ministration with  the  will  annexed. 

Letters  of  administration  with  will  annered   wer.  13SS. 

§  1352.  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  her  authority  is  extinguished.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
X)ointed  and  serve  ih  evejpy  respect  as  Skfenune  §oie. 

Unmaxried  woman— appointed  exeeatriz,  maoles,  18  GU.  20:  ap- 
plication to  widow,  42  Gal.  462. 

Iffarxied  woman— not  to  be  administratrix,  see.  1379. 

§  1353.  No  executor  of  an  executor  shall,  as  such,  be 
authorized  to  administer  on  the  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  anv 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  left  unadministered, 
must  be  issued. 

Ezecnter  of  an  ezeentor-claim  eannot  be  presented  to,  flt  CaL  08. 

Letters  of  adminiatration  with  will  annexed  age.  13SS. 

S  1354.  Where  a  person  absent  from  the  State,  or  a 
mmor,  is  named  executor— if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  have 
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letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted ;  but  the  court  may,  in  its  dis- 
cretion,  revoke  them  on  the  return  of  the  absent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

§  3.355.  When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  the,  trust,  re- 
quired by  tne  will,  as  effectually  for  every  purpose  as  if  all 
"svere  appointed  and  should  act  together;  where  there  are 
tWQ  executors  or  administrators,  the  act  of  one  alone  shall 
he  effectual,  if  the  other  is  absent  from  the  state,  or  la- 
horin^nnder  any  legal  disability  from  serving,  or  if  he 
has  given  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Remainder  of  executors  actiiig— where  some  Incapacitated,  etc., 
aec.  1425. 

Ooezecntor  not  acting—not  entitled  to  show  of  commissions,  24 
CaL  90.  • 

Joint  antbority— sec.  15. 

Anthority  of  ezecntors— before  qualifying.  Civil  Code,  sec.  1373:  he- 
fore  letters  revoked,  sec.  1428:  powers,  etc.,  generally,  sec.  1581  et  seq. : 
removals,  etc.,  sec.  1436  e^  <eg. 

§  1356.  Administrators  with  ,the  will  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  ejffect- 
ual  for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 

Authority  of  executors— sec.  1355r. 

Admixiistraton  witii  the  will  annexed— same  power  as  executor, 
32  Cal.  436:  may  maintain  conversion,  29  Cal.  507. 

ABTICLE  n. 

PoBX  ov  Letters. 

$  1360.  Form  of  letters  testamentary. 

1 1361.  Form  of  letters  of  administration  with  the  will  annexed. 

1 1362.  Form  of  letters  of  administration. 

§  1360.  Letters  testamentaiy  must  be  substantially  in 
the  following  form:  State  of  California,  county,  or  city 

and  county,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of ,  G.  D.,  who  is  named  therein  as  such,  is 

hereby  appointed  executor.  Witness,  6.  H.,  clerk  of  the 
Superior  Court  of  the  county,  or  city  and  county,  of  — , 

with  the  seal  of  the  court  affixed,  the day  of ,  a. 

D.  18~.    (Seal.)    By  order  of  the  court.    G.  H.,  clerk. 
[In  effect  April  16th,  1880.] 
Seal—required,  sec.  8S,  sabd.  2 :  of  courts,  generally,  sees.  147-153. 

§  1361.  Iietters  of  administration,  with  the  will  an- 
nexed, must  be  substantially  in  the  following  form:  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
may  be),  C.  D.  is  hereby  appointed  administrator  with  "the 
will  annexed.    Witness,  G,  H.,  clerk  of  the  Superior 

Court  of  the  county,  or  city  and  county,  of  ,  with  the 

seal  of  the  court  affixed,  the day  of ,  a.  d.  18—. 

(Seal.)  By  order  of  the  court.  6.  H.,  clerk.  [In  effect 
April  16th,  1880.] 

See—sec.  1360n. 

§  1362.  letters  of  administration  must  be  signed  by 
the  clerk,  under  the  seal  of  the  court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of .  C.  D.  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal.)  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  .the  county, 

or  city  And  county,  of ,  with  the  seal  thereof  affixed, 

the day  of ,  a.  d.  18 — .    By  order  of  the  court. 

G.  H.,  clerk.    [In  effect  April  16th,  1880.] 

See— sec.  1360n.  ^ 

ARTICLE  ni. 

LBTTBB8  or  ADlOinSTRATIOK,  TO  WBOK  AlTD  THB  OBa>XB  IS 

WHICH  THXT  ASB  aSAJTTXD. 

S  1365.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 

1366.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  of  court  to  appoint  adminislrator,  when. 

1368.  When  minor  entitled,  who  appointed  admlnlstn^r. 

1369.  Who  are  Incompetent  to  act  as  administrators. 
1870.  Ifarried  woman  not  to  be  administratrix. 

§  1365.  Administration  of  the  estate  of  a  person  dy- 
ing intestate  must  be  granted  to  some  one  ot  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  portion 


thereof;  and  they  are,  respeotlvelf,  entitled  theietoia  the 
following  order: 

1.  lite  surviving  Imtband  or  'wUe,  or  some  competent 
peraOD  'wbom  ha  or  she  may  request  to  have  appointed; 

2.  The  children; 

3.  The  tatbel  or  mothei; 
i.  Thebrotheis; 

5.  The  alstets; 

6.  The  grandchildren; 

7.  The  next  of  Icin  entitled  to  share  In  the  dfstrlbntloD 
of  the  estate; 

8.  The  public  admtnlatrator; 

9.  The  ctedllots; 

10.  Any  person  le 
If  the  decedent  w 


;     titled  U. , , 

1     and  relatives  of  the  whole  to  those  of  the  half  blood. 

§  1367.  When  there  ace  several  persons   eqoalty  en- 
titled to  the  administration,  the  conrt  mgy  grant  letters  to 
I     one  or  more  of  them;  and  when  a  creditor  ia  claimlDc 
t    letters,  the  court  may,  in  its  discretion,  at  the  request  of 

J     another  creditor,  grant  letters  to  sny  oUier  person  legally 

^     competent. 

,u        AspaliitiiiE  one  or  more  admlolBtntora-fbigle  admhilstrMor,  K 

'     C*Lat;loUicadiDlDletnUn,'24CaL491. 

^         OiwdUon  diapnUng— dluietloa  of  cuoit,  4S  CaL  sn. 
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§  1368L  If  any  person  entitled  to  administcation  is  s 
minor,  letters  must  be  granted  to  his  or  her  ^ruaxidiaii,  or 
any  other  person  entitled  to  letters  of  administratioD,  in 
the  discretion  of  the  court. 

Qnardian  of  minor~«ec8. 872, 373,  and  notes;  sees.  1747, 1759. 

Persons  entitled  to  administer— sec.  1365*  and  note. 

§  1369.  No  i>erson  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is: 

1.  Under  the  age  of  majority; 

2.  Not  a  honaflie  resident  of  the  State; 

3.  Convicted  of  an  infamous  crime ; 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  tne  trust  by  reason  of  drunkenness,  improvir 
dence,  or  want  of  understanding  or  integrity.  [Approved 
AprU  Ist,  1878.] 

Persons  incompetent  to  administer— iTo  ditcreHon,  to  exdade,  23 
Cal.  476.  Snbd.  1,  Minor,  sec.  1368.  Subd.  2,  I^on^esident,  nominee  of, 
when  preferred.  My.  P.  Bep.  179.  Subd.  4,  Want  </  understtmdKnff, » 
Cftl.  476. 

§  1370.  A  married  woman  must  not  be  appointed,  ad- 
ministratrix. When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 

[Amendment  approved  February  13th,  1872.  —  §  56. 
When  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  sliall 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woman.] 

Mazried  woman  as  ezecntriz— sec.  1352. 

ARTICLE  rV. 
Petition  vob  LXTTXBS,Ain>  aotioit  THiSBiEoir. 

1371.  Applications,  how  made. 

1372.  When  granted. 

1373.  Notice  of  application. 

1374.  Contesting  applications. 

1375.  Hearing  of  application. 

1376.  Evidence  of  notice.  * 

1377.  Orant  to  any  applicant. 

1378.  What  proofs  must  be  made  before  granting  letters  of  adminis- 
tration. 

S  1379.  Letters  may  he  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  must 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
iiled  with  the  clerk  of  the  court,  stating  th^  facts  essen- 
tial to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  ages, 
and  residence  of  the  heirs  of  the  decedent,  and  the  v^ue 
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and  character  of  the  property.  If  the  jurisdictional  facts 
esdsted,  hut  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
-tlie  decree  or  order  of  administration  and  suhsequent 
proceedings  are  not  void  on  account  of  such  vrant  of 
jurisdictional  averments. 

Stating  tiie  jurisdictional  facts-~as  to  right  to  administer,  28  Cal. 
182 :  residence  of  decedent,  7  GaL  215;  17  Cal.  233;  19  CaL  188. 
Valne  of  the  propertf— held  not  Jurisdictional  fact,  28  Cal.  Iffi. 

Jnriadiction  of  the  case~-where  not  sufficient  hasis  for.  My.  P.  Kep. 
206. 

Koceedings  not  void— for  want  of  jurisdictional  averments,  33  Cal. 
541. 

§  1372.  Letters  of  administration  may  he  panted  hy 
tbe  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880.1 

§  1373.  When  a  petition  praying  for  letters  of  admin- 
istration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  he  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  held,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  tjtie  time  at  which 
the  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 
1880.] 

Posting  notices— compare,  sec.  1303. 

§  1374.  Any  person  interested  may  contest  the  peti- 
tion, b^  filing  written  opposition  thereto,  on  the  ground 
of  the  incompetency  of  toe  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
Issued  to  himself.  In  the  latter  case  tne  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  tne  two  petitions  to- 
gether. 

Incompetency  of  the  applicant— sec.  1869. 

Assert  his  own  rights— persons  entitled  to  administer,  sec.  1365. 

§  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

Proof  of  notice— compare,  sec.  1306:  conclusive  evidence,  sec.  1376. 

Hear  the  proofii,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  215. 

Order  the  issuance  of  letters— otherwise,  no  authority,  34  Cal.  464. 


n 
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§  1376.  An  entry  in  the  minutes  of  the  court,  that 
the  required  proof  was  made  and  notice  Riven,  shall  be 
conclusive  evidence  of  the  fact  of  such  notice.    " 

Entry  in  tiie  minntes— when  insnfflcient.  7  CaL  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administration,  wlien 
such  persons  fail  to  appear  and  claim  the  issuing  ot  letters 
to  themselves. 

Other  persons  haring  better  righl»— may  procure  revocation,  see 
sees.  1383-1386. 
Failure  to  appear,  etc.— is  waiver  of  right,  16  Cal.  161. 

§  1378.  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
the  court  may  also  examine  any  other  person  concerning 
the  time,  place,  and  manner  of  his  deatn,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  his 
j)roperty,  and  whether  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Place  of  residence— of  aJleged  Intestate,  testimony  admissible,  7 
Cal.  215. 

Witness— compelling  attendance  of,  sec.  1965  et  seq.:  creditor  may 
be,  My.  F.  Bep.  202. 

§  1379.  Administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  the  written  request  of  the  person  entitled,  filed 
in  the  court.  When  the  person  entitled  is  a  non-resident 
of  the  State,  affidavits,  taken  ex  parte  before  any  officer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  State,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free*  from  suspicion,  and  the  fact  is  established 
to  the  satisfaction  of  the  court.  [In  efEect  April  IGth,  1880.] 

Section  applicable— only  where  vacancy,  25  Gal.  585. 

Discretion  of  the  cdnrt— where  wiU,  My.  F.  Bep.  181. 

Request  of  person  entitled— party  appointed  at,  My.  F.  Bep.  85, 185; 
16  Cal.  161;  28  CaL  186:  but  when  public  administrator  preferred,  see 
53  Gal.  243. 

Broof  of  identity— Affidavits,  sees.  200^2015:  depositions  out  of  the 
State,  sees.  2024-2028 :  pritna  fade  evidence,  sec.  1833. 
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ARTICLE  V. 

BxrooATioir  or  Lbttisbs  aitd  PBooxsDnrGS  THfiKBroB. 

8  1988.  KevocattoD  of  letters  of  adminlstratloii. 

§  1384.  When  petition  filed,  citation  to  Issue. 

§  1385.  Hearing  of  petition  for  re  vocation. 

S  1386.  Prior  riglits  of  relatives  entitles  ttiem  to  revoke  pilop  letters. 

g  1383.  When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband 
or  -wife,  child,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  compeibent,  or  any  compe- 
tent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  the  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.    [In  effect  April  16th,  1880.] 

Oompatent— 23  Cal.  476;  persons  incompetent,  sees.  1369, 1370. 

At  written  request— compare  Bisqubst  of  Pebsov  Entitled, 
sec.  1379» :  before  amdt.  1880,  nominee  not  appointed,  25  Cal.  08S.  • 

Revocation  of  the  letter»--granting  fresh  letters,  efleets,  49X?aL  605: 
Incumbent  on  court,  23  Cal.  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  efEect  July  1st,  1874.] 

Citation— to  administrator,  23  Cal.  479:  generally,  sees.  1707-1711. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  hear  thealliegations  and  proof s  of  the  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  compe- 
tent. Tetters  of  administration  must  be  granted  to  him, 
and  the  letters  of  the  former  administrator  revoked. 
Hearing  and  appointment— 23  Cal.  480.' 

§  1386.  The  surviving  husband  or  wifd,  when  letters 
of  administration  have  been  granted  to  a  child,  father, 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  have  been  granted  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration, and  have  the  letters  before  granted  revoked 
In  the  manner  prescribed  in  the  three  preceding  sections. 
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S  1387.  Administrator  or  executor  to  take  oefth.  Letten  and  boMA  to 
be  recorded. 
1988.  Bond  of  ftdministratom,  form  and  reqnfxements  of. 
1388.  Additional  bonds,  wbenxeaulred. 

1390.  Condltioi)  of  bonds. 

1391.  EaOi,  or  more  than  one  administrator,  to  give  separate  bnub. 

1392.  Several  recoteries  may  be  had  on  same  bond. 

S  1388.  fionds,  and  lostlflcatien  of  soretlee  on.  Host  be  mppramd. 
S  1394.  Cltatiim  and  requirements  of  Judge  <»  dwiMfiit  bond.  Addi> 

tional  security.  £ 

S  1395.  Bight  ceases,  when.  P 

$  1396.  When  bond  may  be  dispensed  wKh.  .(/    ,  ^• 

S  1397.  Petition  showing  failing  sureties  aadasMngrfof  fnittier  beods. 
S  1398.  Citation  to  executor,  etc.,  to  show  cause  against  such  applies 

tion. 
S  1399.  Further  security  may  be  ordered. 
$  1400.  Neglecting  to  obey  order. 
<i  1401.  Suapeuding  powers  of  executor,  etc. 

S  1402.  Further  security  ordered  without  application  of  parkin  In- 
terest, s 
il403.  Release  of  sureties. 
1404    New  sureties 
1409.'  Neglect  to  give  new  sureties  forfeits  letters. 
S  1406.  Application  to  be  determined  out  of  term  time. 
S  1407.  LUbiUty  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  execator  or  administrator,  he  must 
take  aud  subscribe  an  oath  before  some  officer  antborized 
to  administer  oaths,  that  he  will  perform,  according  to 
law,  the  duties  of  executor  or  administrator,  which  oath 
must  be  attached  to  the  letters.  All  letters  testamentary 
and  of  administration  issued  to,  and  all  bonds  executed 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  forthwith  recorded  by  the 
Clark  of  the  court  having  jurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 

§  13^.  Every  person  to  whom  letters  testamentary  or 
of  administration  are  directed  to  issue,  must,  before  re- 
ceiving them,  execute  a  bond  to  the  State  of  California, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Superior  Court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  must  not  be 
less  than  twice  the  value  of  the  personal  property,  and 
twice  the  probable  value  of  the  annual  rents,  profits^  and 
issues  of  real  property  belonging  to  the  estate,  which  val- 
ues  must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examininff  on  oath  the  party  applying,  and 
any  other  persons.    [In  effect  April  16th.  1880.] 

State  of  Oalifomia— executed  to,  compare,  6  Cal.  632. 


IQB  £Z]90u<raitti  akd  administratobs.  gg 


1. 139S,  13M,  1397-1400, 1403, 1404. 1407. 

J^fHPVOV^d  bf  j«df«^«t  ohMDlxftv,  sec.  166. 

Bond — condition  of.  sec.  1390:  sei>arate,  when,  sec.  1391 :  recovery  on. 
sees.  1982, 14<I7:  not  required,  when,  sec.  1396:  further  security,  sees. 
1388, 1394-1402:  stands  as  undertaking  on  appeal,  sec.  870:  underttidnffs 
generally,  sec.  Mki. 

Amount  of  bond— when  no  review  of  action  fixing,  28  Gal.  183. 

Doable  th*  ralue  of  the  personal  property— My.  P.  Bep.  239. 

,  §  XSOS.  The  Superior  Court,  or  a  judge  thereof,  must 
Tequire  an  additional  bond  wbenever  the  sale  of  aoy  real 
estate  belonging  to  an  estate  is  ordered ;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the.  bond  given 
bieiore  receiying  letters,  or  of  any  bond  giyen  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop- 
erty  remaining  in  or  that  will  come  into  the  possession  of 
the  e'xiccutor  or  administrator,  including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  'be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.    [In  effect  April  16th,  1880.] 

Additional  bond— objection  to  confirmation  of  sale,  because  sureties 
Insolvent,  50  Gal.  308:  may  also  be  required  of  public  administrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

Oonditiona  of  the  bond— no  Inreach  of,  5  Gal.  443. 

DntieB  of  the  tmtt— see  sec.  1681  et  $eq. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  -Court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  16th,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Soed  npon— Joining  defendants,  sec.  383. 

In  his  own  name— party  beneficially  interested,  sec.  367  and  notes. 

Fenaltf—secs.  1388, 1399. 

Kind  of  money— pajrable  under  bond,  sec.  1407. 

§  1393.  In  all  cases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.    AU 
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Qaalificatioii  of  ezacuton— «ecs.  ia87<-1497:  powers  before  Ctril 
Code,  sec.  1S73. 

§  1350.  No  person  is  competent  to  senre  as  executor 
w£o,  at  the  time  the  will  is  admitted  to  probate,  is: 

1.  Under  the  age-of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an- 
nexed, must  be  issued  as  designated  and  provided  for  the 
grant  of  letters  in  cases  of  intestacy.  [Approved  April 
1st,  1878.] 

Incompetent  to  serve  as  exeontors-enbd.  1,  minor,  see  see.  1S54: 

sabd.  3,  want  of  integrity,  My.  P.  Bep.  117. 

ikmie  of  ezeontors  nnabie  to  act— eec.  1354. 
Mazriage— as  afltectlng  competency,  sec.  1382. 
Letters  of  administration  with  will  annexed— sec.  1356. 

§  1351.  Any  person  interested  in  a  will  may  ille  objec- 
tions in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  ob- 
jections must  be  heard  and  determined  by  the  court;  a 
petition  may,  at  the  same  time,  be  filed  for  letters  of  ad- 
ministration with  the  will  annexed. 

Letters  of  administration  with  will  anneiced— sec.  1356. 

§  1352.  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  her  authority  is  extinguished.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
pointed and  serve  it  every  respect  as  Afemme  m>te. 

Unmarried  woman— Appointed  executrix,  mazries,  18  OaL  20:  ap- 
plication to  widow,  42  Cal.  (82. 

Manled  woman— not  to  be  administratrix,  sec  1370. 

§  1353.  1^0  executor  of  an  executor  shall,  as  such,  be 
authorized  to  administer  on  the  estate  of  the  Urst  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any- 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  left-  unadministered, 
must  be  issued. 

Exeoater  of  an  exeentor— claim  cannQt  be  presented  to,  at  CaL638. 

Letters  of  administration  with  will  annexed— s§c.  1366. 

^  1354.  Where  a  person  absent  from  the  State,  or  a 
mmor,  is  named  executor— if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  have 
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letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted ;  but  the  court  may,  in  its  dis- 
cretion, revoke  them  on  the  return  of  the  absent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

§  1355.  'When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  the,  trust,  re- 
qnired  by  toe  will,  as  effectually  for  every  purpose  as  if  all 
^were  appointed  and  should  act  together;  where  there  are 
twQ  executors  or  administrators,  the  act  of  one  alone  shall 
he  effectual,  if  the  other  is  absent  from  the  state,  or  la- 
horin^  under  any  legal  disability  from  serving,  or  if  he 
has  ^ven  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both ;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Bemaittder  of  ezeenton  acting— where  some  Incapacitated,  etc., 
880.1429. 

Ooezecntor  not  acting— not  entitled  to  show  of  commiseions,  24 
CaL90. 

Joint  authority— sec.  15. 

Antiiority  of  ezecntors— before  qualifying.  Civil  Code,  sec.  1373:  be- 
fore  letters  revoked,  sec  1428:  powers,  etc.,  generally,  sec.  1581  et  seq.: 
removals,  etc.,  sec.  1436  ef  «e9. 

§  1356.  Administrators  with  .the  will  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 

Authority  of  executors— sec.  13557i. 

AdmixiiBtratorB  witii  the  wlU  annexed— same  power  as  executor, 
32  CaL  436:  may  maintain  conversion,  29  Cal.  507. 

ARTICLE  n. 
POBH  OF  LETTEBS. 

S  1860.  Form  of  letters  testamentary. 

S 1361.  Form  of  letters  of  administration  wltii  the  will  annexed. 

S  1362.  Form  of  letters  of  administration. 

§  1360.  Lietters  testamentary  must  be  substantially  in 
I    the  following  form:  State  of  California,  county,  or  city 

and  county,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of ,  G.  D.,  who  is  named  therein  as  anch,  is 

hereby  appointed  executor.  Witness,  6.  H.,  clerk  of  the 
Superior  Court  of  the  county »  or  city  and  county,  of  — , 

with  the  seal  of  the  court  suQixed,  the day  of ,  a. 

D.  18—.    (Seal.)    By  order  of  the  court.    G.  H.,  den. 
[In  effect  April  16th,  1880.] 
Seal^requlred,  eec  81,  satkl  2:  ot  courts,  generally,  sees.  1€7-1SI. 

§  1361.  Letters  of  administration,  with  the  will  ao- 
nezed,  must  be  substantially  in  the  following  form:  State 

of  California,  county,  or  city  and  county,  of The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  suoid 

there  being  no  executor  named  in  the  will  (or  as  the  case 
oiay  be),  (3.  D.  is  hereby  appointed  administrator  with  tiie 
will  annexed.    Witness,  6.  H.,  clerk  of  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  with  the 

seal  of  the  court  affixed,  the day  of ,  a.  d.  18—. 

(Seal.)  By  order  of  the  court.  6.  M.,  derk.  pEn  effect 
April  16th,  1880.] 

See— sec.  laeOn. 

§  1362.  Letters  of  administration  must  be  signed  by 
the  clerk,  under  the  seal  of  the  court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of .  C.  B.  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (SeaL)  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  .the  county, 

or  city  A.n6.  county,  of ,  with  the  seal  thereof  affixed, 

the day  of y  a.  d.  18—.    By  order  of  the  court. 

G.  H.,  clerk.    [In  effect  April  16th,  1880.] 

See— sec.  136Qn.  f. 

ABTICLE  in. 

Lbttxbs  of  ADmansTRATioir,  to  Whox  avd  ths  Obdxs  cr 

WHICH  THXT  AKB  QXAJTTBD. 

S 1865.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 

1366.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  oi  court  to  appoint  administrator,  wben. 

1368.  When  minor  entitled,  wlio  appointed  administrator. 

1369.  Who  are  incompetent  to  act  as  administrators. 

1370.  Harried  woman  not  to  be  administratrix.  I 

§  1365.  Administration  of  the  estate  of  a  person  dy- 
ing intestate  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  portion 
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thereof;  and  they  are,  respectively,  entitled  thereto  in  the 
following  order: 

1.  The  surviving  husband  or  wife,  or  some  competent 
person  whom  he  or  she  may  request  to  have  appointed; 

2.  The  children; 

3.  The  father  or  mother; 

4.  The  brothers; 

5.  The  sisters; 

6.  The  grandchildren; 

7.  The  next  of  kin  entitled  to  share  in  the  distribution 
of  the  estate ; 

8.  The  public  administrator; 

9.  The  creditors; 

10.  Any  person  legally  competent. 

If  the  decadent  was  a  member  of  a  partnership  at  the 
time  of  his  decease,  the  surviving  partner  must  in  no  case 
be  appointed  administrator  of  nis  estate.  [Approved 
April  Ist,  1878.] 

Section  not  applicable^to  administrator  with  vdll  annexed,  52  CaL 
838. 

Persona  entitled  to  zdodaiMm'-mihAA.  SuriHving  husband  or  wife: 
wife's  community  propertr.  Civil  Code,  sec.  1401;  17  CaL  525:  nominee 
of  non-resident  widow  preierred  to  public  administrator.  My.  P.  Rep. 
179,226 :  Estate  of  Cotter,  Feb.  27th,  1^,  5  Pac.  C.  L.  J.  75 :  letters  graD& 
ed  to  husband  do  not  establish  his  marital  relations,  My.  P.  Kep.  20^. 
Snbd.  2,  Children^  legitimate  only,  52  Cal.  84:  adopted  son,  nominee  of, 
preferred topubUc administrator, My. P. Bep.  186.  Subd. 4, Brother's 
nominee,  16 Cal.  161;  seesec.1379.  Subd.7,iVear^<i/'i:tn,entitledt08hare, 
etc.,  5  Cal.  64:  grandmother's  nominee  preferred  to  creditor.  My.  P. 
Rep.  85:  nephew,  28  Cal.  182.  Subd.  8,  Public  administrator,  before 
amdt.  1876:  46  CaL  573:  when  preferred  to  nominee  of  distributee,  53 
CaL  24S :  discretion,  where  opposed  by  nominee  of  non-resident  execu* 
tor.  My.  P.  Bep.  185, 238 :  not  preferred  to  nominee  of  adopted  son,  My. 
P.  Bep.  186:  generadly,  sec.  1726  et  seq,  Subd.  10,  Any  oth$r persons,  etc., 
incompetent,  sees.  136^,  1370:  nominee  of  brother,  competent,  16  Cal. 
161. 

Sunriving  partner— not  to  administer,  though  brother  also,  16  Cal.  367. 

Sayings-bank  deposits— $300  collected  without  administration, 
Stats.  1873-74,  p.  132. 

§  1366.  Of  several  persons  claiming  and  equally  en- 
titled to  administer,  mal^s  must  be  preierred  to  females, 
and  relatives  of  the  whole  to  those  of  the  half  blood. 

§  1367.  When  there  are  several  persons  equally  en- 
titled to  the  administration,  the  court  m^v  grant  letters  to 
one  or  more  of  them;  and  when  a  creditor  is  claiming 
letters,  the  court  may,  in  its  discretion,  at  the  request  oi 
another  creator,  grant  letters  to  any  other  person  legally 
competent. 

Appointing  one  or  more  administrators-^lnfi^e  administrator,  20 
CaL  224;  Joint  administrator8,*24  Cal.  491. 

Oreditora  diapnting— discretion  of  court,  46  Cal.  573. 
Code  Crv.  Pboc— J 
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§  136&  If  any  person  entitled  to  administcation  is  a 
minor,  letters  must  be  granted  to  his  or  her  guardian,  or 
any  other  person  entitled  to  letters  of  administration,  in 
the  discretion  of  the  court. 

Guardian  of  minor-HWCs.  372, 373»  and  notes;  sees.  1747, 1759. 

Persons  entitled  to  administer^-sec.  1965.  and  note. 

§  1369.  No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is : 

1.  Under  the  age  of  majoritv; 

2.  Not  a  honaftde  resident  of  the  State; 

3.  Convicted  of  an  infamous  crime; 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  tne  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity.  [Approved 
April  1st,  1878.] 

Persons  incompetent  to  administer— JITo  dUereUon,  to  ezcfaide,  23 
Cal.  476.  Subd.  1,  Minor,  sec.  1368.  Subd.  2,  Nonresidents  nominee  of, 
when  preferred,  My.  F.  Kep.  179.   Sabd.  4,  Want  of  understanding,  23 

CaL  476. 

§  1370.  A  married  woman  must  not  be  appointed  ad- 
mmlstratrix.  When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 
•[Amendment  approved  February  13th,  1872.  —  §  56. 
When  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shiul 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  womain.] 

HAarried  woman  as  ezecntriz— sec.  1352. 

ABTIGLE  rV. 
PBTITIOir  FOB  LBTTEB8,A2TD  AOTIOX  THBBBON. 

1371.  Applications,  how  made. 

1372.  When  granted. 

1373.  Notice  of  application. 

1374.  Ck>nteetinff  applications. 

1375.  Hearing  oi  application. 

1376.  Evidence  of  notice.  • 

1377.  Grant  to  any  applicant.  ,    ^ 

1378.  What  proofs  must  be  made  before  granting  letters  of  adminis- 
tration. 

S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  must 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
filed  with  the  clerk  of  the  court,  stating  the  facts  essen- 
tial to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  ages, 
and  residence  of  the  heirs  of  the  decedent,  and  the  value 
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and  character  of  the  property.  If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent 
proceedings  are  not  void  on  account  of  such  want  of 
juxisdictional  averments. 

Statine  the  jnrisdictional  fact8--as  to  right  to  administer,  28  Coi. 
182:  residence  of  decedent,  7  Gal.  215;  17  Cal.  233;  19  CaL  188. 
Value  of  the  property— held  not  jurisdictioma  fact,  28  Cal.  182. 

Jwiadiction  of  the  case— where  not  sufficient  basis  for.  My.  P.  Ben. 
208.  ,--,  X 

Proceedings  not  Toid— for  want  of  Jurisdictional  averments,  33  Cal. 

§  1372.  Letters  of  administration  may  be  granted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880.  J 

§  1373.  When  a  petition  praying  for  letters  of  admin- 
istration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public  . 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  neld,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  tjbe  time  at  which 
the  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 
1880.] 

Posting  notices— compare,  sec.  1308. 

§  1374.  Any  person  interested  may  contest  the  peti- 
tion, by  filing  written  opposition  thereto,  on  the  ground 
of  the  incompetency  of  the  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  the  two  petitions  to- 
gether. 

Incompetency  of  the  applicant— sec.  1369. 

Assert  his  own  rights— persons  entitled  to  administer,  sec.  1365. 

§  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

IVoof  of  notice— compare,  sec.  1306:  conclusive  evidence,  sec.  1376. 

Hear  the  proofs,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  215. 

Order  the  issnance  of  letters— otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  tlie  minutes  of  the  court,  th&fe 
the  required  proof  was  made  and  notice  Riven,  shall  be 
conclusive  evidence  of  the  fact  of  such  notioe.    " 

Entry  in  tiie  minntes— when  insufficient,  7  Gal.  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administration,  wnen 
such  persons  fail  to  apjpear  and  claim  the  issuing  ot  letters 
to  themselves. 

Other  persona  harlng  better  rights— may  procure  rerocstion,  see 

sees.  1383-1386. 
Failure  to  appear,  etc.— is  waiver  of  right,  16  CaL  161. 

§  1378.  Before  letters  of  administration*  are  granted. 

on  the  estate  of  any  person  who  is  represented  to  have 

died  intestate,  the  fact  of  his  dying  intestate  must  be 

proved  by  the  testimony  of  the  applicant  or  others,  and 

the  court  may  also  examine  any  other  person  concerning 

the  time,  place,  and  manner  of  his  death,  the  place  o£  his 

residence  at  the  time,  the  value  and  character  of   his 

j>roperty,  and  whether  or  not  the  decedent  left  any  will, 

and  may  compel  any  person  to  attend  as  a  witness  for 

that  purpose. 

Place  of  residence— of  alleged  intestate,  testimony  artmlsrible,  7 
Gal.  215. 

Witness— compelling  attendance  of,  sec.  1965  et  seq.:  creditor  may 
be,  My.  P.  Bep.  202. 

§  1379.  Administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  tlie  written  request  of  the  person  entitled,  filed 
in  the  court.  When  the  person  entitled  is  a  non-resident 
of  the  State,  affidavits,  taken  ex  parte  before  any  olBcer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  State,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free*  from  suspicion,  and  tlie  fact  is  established 
to  the  satisfaction  of  the  court.  [In  effect  April  IGth,  1880.] 

Section  applicable— only  where  vacancy,  25  Gal.  585. 

Discretion  of  the  court— where  will,  My.  P.  Rep.  181. 

Request  of  person  entitled— party  appointed  at,  Hy.  P.  Rep.  85, 185; 
16  Gal.  161;  28  GaL  186;  but  when  public  administrator  preferred,  see 
d3GaL243. 

Proof  of  identity— Affidavits,  sees.  200^2015:  depositions  out  of  the 
State,  sees.  2024-2028:  prima  facie  evidence,  sec.  1833. 
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ABTICLBV. 
"RBVOOATIOS  aw  L1STT1SB8  AVD  PB<)OXSDnrGW  THSBXFOS. 

9  198S.  KevocattoD  of  letters  of  administration. 

S  1384.  When  petition  filed,  citation  to  Issue. 

§  138ft.  Hearing  of  petition  for  revocation. 

§  1386.  Prior  i^lits  of  relatives  entitles  them  to  revoke  prior  letters. 

« 

g  1383.  When  letters  of  administration  have  been 
Cpranted  to  any  other  person  than  the  suryiving  husband 
or  -wife,  child,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  the  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.    [In  effect  April  16th,  1880.] 

Oompetent— 23  Cal.  476;  persons  Incompetent,  sees.  1960, 1370. 

At  written  request— compare  Bequbst  or  Pebsov  Eittitlzd, 
sec.  1379n :  before  amdt.  1880,  nominee  not  appointed,  25  Cal.  08S.  • 

Revocation  of  tiie  lett0rB--«ranting  fresh  letters,  effects,  49X?aL  605: 
inenmbent  on  court,  28  CaL  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  anci  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874] 

Citation— to  administrator.  23  CaL  479:  generally,  sees.  1707-1711. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  hear  the  allegations  and  proofs  of  the  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  compe- 
tent. Tetters  of  administration  must  be  granted  to  him, 
and  the  letters  of  the  former  administrator  revoked. 

Hearing  and  appointment— 23  Gal.  480.' 

§  1386.  The  surviving  husband  or  wifd,  when  letters 
of  administration  have  been  granted  to  a  child,  father, 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  have  been  granted  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration, and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 
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Stead  shall  only  be  enforced  against  the  homestead  for 

any  deficiency  remaining  after  such  payment.     [In  effect 

April  16tb,  1880.] 

BomeBtead  selected  during  decedent's  Ufttinw^-eflect  of  setting 
apsrt.  41  csl.  34. 

Liens  or  inenmtanuioes--on  homesteMl,  former  effect  of  setting 
apart  mortgaged  premises,  45  Cal.  498. 

§  1476.  If  the  homestead,  as  selected  and  recorded,  be 

returned  in  the  inrentory  appraised  at  more  than  live 
thousand  dollars,  the  appraisers  mnst,  before  they  make 
their  return,  ascertain  and  appraise  the  value  of  the 
liomestead  at  the  time  the  same  was  selected,  and  if  such 
value  exceeded  five  thousand  dollars,  or  if  the  home- 
stead was  appraised  as  provided  in  the  Civil  Code,  and 
such  appraised  value  exceeded  that  sum,  the  appraisen 
must  aetermine  whether  the  premises  can  be  divided 
without  material  injury,  and  it  they  find  that  they  can 
be  thus  divided,  they  must  admeasure  and  set  apart  to 
the  parties  entitled  thereto,  such  portion  of  the  premises, 
including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  five  thousand  dollars,  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  the  por- 
tion set  apart  as  a  homestead.  If  the  appraisers  find  that 
the  premises  exceeded  in  value,  at  the  time  of  their  se- 
lection, the  sum  of  five  thousand  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  must  re- 
port such  finding,  and  thereafter  the  court  Ta»y  make  an 
order  for  the  sale  of  the  premises  and  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto,  pn  effect 
Jufy  1st,  1874.] 
Appraisement--generaUy,  1 1444. 

§  1477.  Any  two  of  the  appraisers  concurring  may  dis- 
charge the  duties  imposed  upon  the  three,  and  make  the 
report.  A  dissenting  report  may  be  made  by  the  third 
appraiser.  The  report  must  state  fuUv  the  acts  of  the 
appraisers.  Both  reports  may  be  heard  and  considered 
by  the  court  in  determining  a  confirmation  or  rejection  of 
the  majority  report,  but  the  minority  report  must  in  no 
case  be  confirmed. 

§  1478.  When  the  report  of  the  appraisers  is  filed,  the 
court  must  set  a  day  for  hearing  any  objections  thereto, 
ixom  any  one  interested  in  the  estate.  Notice  of  the  hear- 
ing must  be  given  for  such  time,  and  in  such  manner  as 
the  court  may  direct.  If  the  court  be  satisfied  that  the 
report  is  correct,  it  must  be  confirmed,  otherwise  rejected. 
In  case  the  report  is  rejected,  the  court  may  appoint  new 
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appraisers  to  examine  and  report  upon  the  homestead, 
and  similar  proceedings  may  he  had  tor  the  confirmation 
or  rejection  of  their  report  as  upon  the  first  report.  [In 
effect  July  1st,  1874.] 

§§  1479,  1480,  1481,  1482,  1483,  1484  are  repealed.  [In 
effect  July  1st,  1874.] 

§  1485.  The  costs  of  all  proceedings  in  the  Superior 
Court  provided  for  in  this  cnapter,  must  be  paid  by  the 
estate  as  expenses  of  administration.  Persons  succeed- 
iDR  ^y  purchase  or  otherwise  to  the  interests,  rights,  and 
title  of  successors  to  homesteads,  or  to  the  right  to  have 
boiuesteads  set  apart  to  them,  as  in  this  chapter  provided, 
have  all  the  rights  and  benefits  conferred  oy  law  on  the 
persons  whose  interests  and  rights  they  acquire.  [In  ef- 
fect April  16th,  1880.] 

Costs  of  proceedings— payable  out  of  estate,  My.  P.  Bep.  158. 

§  1486.  A  certified  copy  of  every  final  order  made  in 
pursuance  of  this  article,  by  which  a  report  is  confirmed, 
property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  office  of  tne  recorder  of  the  county  where  the  home- 
stead proi>erty  is  situated. 

Oertifled  copy— recording,  see  sec.  1719. 
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Qnaliflcatioii  of  ezeoaton— «ecs.  1387-1407:  powers  before  dril 
Code,  eec.  1873. 

§  X350.  Ho  person  is  competent  to  senre  as  executor 
wno,  at  the  time  the  will  is  admitted  to  probate,  is: 

1.  Under  the  age. of  majority; 

2.  Gouvicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an- 
nexed, must  be  issued  as  designated  and  provided  for  the 
grant  of  letters  in  cases  of  intestacy.  [Approved  April 
1st,  1878.] 

Incompetent  to  Bwve  as  ezecntors— eabd.  1,  minor,  see  sec.  1354: 
sabd.  3,  want  of  integrity,  My.  P.  Bep.  117. 

Some  of  ezeontors  nnable  to  act— eec.  1354. 

Mazriage— as  affecting  competency,  sec.  1352. 

Letters  of  administration  with  will  annexed— sec.  1356. 

§  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentarv  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  ob- 
jections must  be  heard  and  determined  by  the  court;  a 
petition  may,  at  the  same  time,  be  filed  for  letters  of  ad- 
ministration with  the  will  annexed. 

Letters  of  administration  with  will  annexed— sec.  1356. 

§  1352.  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  her  authority  is  extinguished.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
pointed and  serve  it  every  respect  as  a/emme  «o/ib. 

Unmarried  woman— appointed  ezecatriz,  marries,  18  OaL  90:  ap- 
plication to  widow,  42  Cal.  462. 

Married  woman— not  to  be  administratrix,  sec.  1370. 

§  1353.  "No  executor  of  an  executor  shall,  as  such,  be 
authorized  to  administer  on  the  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  left-  unadministered, 
must  be  issued. 

Exeoator  of  an  executor— claim  cannpt  be  presented  to,  at  CaL638. 

Letters  of  administration  with  will  annexed—sfc  135S. 

^  1354.  Where  a  person  absent  from  the  State,  or  a 
mmor,  is  named  executor— if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  have 
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letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted ;  but  the  court  may,  in  its  dis- 
cretion, revoke  them  on  the  return  of  the  absent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

§  1355.  When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  the.  trust,  re- 
quired by  tne  will,  as  effectually  for  every  purpose  as  if  all 
were  appointed  and  should  act  together;  where  there  are 
two  executors  or  administrators,  the  act  of  one  alone  shall 
be  effectual,  if  the  other  is  absent  from  the  state,  or  la- 
boring under  any  legal  disability  from  serving,  or  if  he 
has  given  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both ;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Remainder  of  ezecntors  acting— where  some  Incapacitated,  etc., 
sec.  1426. 

Ooeasecvtor  not  acting— not  entitled  to  show  of  commissions,  24 
CaL90. 

Joint  anfhority— sec.  15. 

Authority  of  ezecntors— before  qualifying.  Civil  Code,  sec.  1373:  be- 
fore letters  reroked,  sec.  1428:  powers,  etc.,  generally,  sec.  1081  et  seq. : 
removals,  etc.,  sec.  14M  el  «ejr* 

§  1356.  Administrators  with  .the  wUl  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 

Anthority  of  executors— sec.  1355r. 

Administratom  with  fhe  will  annezed-^same  power  as  executor, 
32  CaL  436:  may  maintain  conversion,  29  Cal.  Sffl. 

ARTICLE  n. 

Poaic  OF  Letters. 

!1360.  Form  of  letters  testamentary. 
1361.  Form  of  letters  of  administration  with  the  wUl  annexed. 
1862.  Form  of  letters  of  administration. 

§  1360.  Letters  testamentary  must  be  substantially  in 
the  following  form:  State  of  California,  county,  or  city 

and  county,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of ,  G.  D.,  who  is  named  therein  as  such,  is 

hereby  appointed  execator.    Witness,  6.  H.,  clerk  of  the 

Superior  Court  of  the  county,  or  city  and  county,  of , 

with  the  seal  of  the  court  affixed,  the day  of ,  a. 

D.  18—.    (Seal.)    By  order  of  the  court.    G.  H.,  clerk. 
[In  effect  April  16th,  1880.] 
Seal— required,  sec  83,  sabd,  2 :  of  courts,  generally,  sees.  147-15S. 

§  1361.  Letters  of  administration,  with  the  will  an- 
nexed, must  be  substantially  in  the  following  form:  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
may  be),  C.  D.  is  hereby  appointed  administrator  with  the 
will  annexed.    Witness,  Ot,  H.,  clerk  of  the  Superior 

Court  of  the  county,  or  city  and  county,  of  ,  with  the 

seal  of  the  court  affixed,  the day  of ,  a.  d.  18 — . 

(Seal.)  By  order  of  the  court.  G.  £l,  clerk.  [In  effect 
AprU  16th,  1880.] 

See— sec.  1360n. 

§  1362.  Letters  of  administration  must  be  signed  by 
the  clerk,  under  the  seal  of  the  court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of .  C.  D,  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal.)  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  .the  county, 

or  city  And  county,  of ,  with  the  seal  thereof  affixed, 

the day  of ,  a.  j>.  18 — .    By  order  of  the  court. 

G.  H.,  clerk.    [In  effect  April  16th,  1880.] 

See— sec.  1360n.  -f. 

ARTICLE  m.  ^ 

Lettxbs  of  ADxnnsTBATioir,  to  Whom  and  thb  Obdbb  rs 

WHICH  THXT  ASB  GXABTTXD. 

S  1365.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 

1366.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  of  court  to  appoint  administrator,  when. 

1368.  When  minor  entitled,  who  appointed  administrator. 

1369.  Who  are  incompetent  to  act  as  administrators. 

1370.  Married  woman  not  to  he  administratriz. 

§  1365.  Administration  of  the  estate  of  a  person  dy- 
ing intestate  must  he  granted  to  some  one  ot  more  of 
the  persons  hereinafter  meutioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  portion 
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thereof;  and  they  are,  respectively,  entitled  thereto  in  the 
following  order: 

1.  The  surviving  husband  or  wife,  or  some  competent 
person  whom  he  or  she  may  request  to  have  appointed; 

2.  The  children; 

3.  The  father  or  mother; 

4.  The  brothers; 

5.  The  sisters; 

6.  The  grandchildren; 

7.  The  next  of  kin  entitled  to  share  in  the  distribution 
of  the  estate ; 

8.  The  public  administrator; 

9.  The  creditors; 

10.  Any  person  legally  competent. 

If  the  decadent  was  a  member  of  a  partnership  at  the 
time  of  his  decease,  the  survivins  partner  must  in  no  case 
be  appointed  administrator  of  iiis  estate.  [Approved 
Aprillst,  1878.] 

Section  not  applicable— to  admiolstrator  with  win  annexed,  52  GaL 

538. 

Persons  entitled  to  administer-HBuM.l. /ffurtnvtoffAtM&and  or  tci/'e: 
wife's  community  property,  Civil  Code,  jsec.  1401;  17  Cal.  625:  nominee 
of  non-resident  widow  preferred  to  puDllc  administrator,  My.  F.  Kep. 
179,226:  Estate  of  Cotter,  Feb.  27th.  1^, 5  Fac.  C.  L.  J.  75 :  letters  grant- 
ed to  husband  do  not  establish  his  marital  relations.  My.  F.  Kep.  204. 
Subd.  2,  Children,  legitimate  only,  52  Cal.  84 :  adopted  son,  nominee  of, 
preferred  tqpubUc  administrator.  My.  F.  Bep.  186.  Subd.  4,  Brother's 
nominee,  16  Cal.  161 ;  see  see.  1379.  Subd.  7,  Next  of  kin,  entitled  to  share, 
etc.,  5  Cal.  64:  grandmother's  nominee  preferred  to  creditor,  My.  F. 
Bep.  85:  nephew,  28  CaL  182.  Subd.  8,  Pitblie  administrator,  before 
amdt.  1876:  46  Cal.  573:  when  preferred  to  nominee  of  distributee,  53 
Gal.  243 :  discretion,  where  opposed  by  nominee  of  non-resident  execu* 
tor.  My.  F.  Bep.  185,238:  not  preferred  to  nominee  of  adopted  sdn.  My. 
F.  Bep.  186 :  generally,  sec.  1726  et  seq.  Subd.  10,  Anp  otJkfr persons,  etc., 
Incompetent,  sees.  1369,1370:  nominee  of  brother,  competent,  16  CaL 
161. 

Snrvlvingpartner— not  to  administer,  though  brotberalso,  16  Gal.  367. 

Savings-bank  deposits— $300  collected  without  administration, 
Stats.  1873-74,  p.  132. 

§  1366.  Of  several  persons  claiming  and  equally  en- 
titled to  administer,  mal^s  must  be  preferred  to  females, 
and  relatives  of  the  whole  to  those  of  the  half  blood. 

§  1367.  When  there  are  several  persons  equally  en- 
titled to  the  administration,  the  court  m^y  grant  letters  to 
one  or  more  of  them;  and  when  a  creditor  is  claiming 
letters,  the  court  may,  in  its  discretion,  at  the  request  of 
another  creditor,  grant  letters  to  any  other  person  legally 
competent. 

Appointhig  one  or  more  administrators-single  administrator,  23 
CaL  224;  joint  adminlstrators,'24  Cal.  491. 

Creditors  dispnting— discretion  of  court,  46  CaL  573. 
CoDB  Crv.  Fboc— J 
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§  136&  If  any  person  entitled  to  administiatioik  is  a 
mmor,  letters  must  be  granted  to  bis  or  ber  guardiaii,  or 
any  other  person  entitled  to  letters  of  administratio]],  in 
the  discretion  of  the  court. 

Gkiardian  of  minor-sees.  372, 373,  and  notes;  sees.  1747»  1750. 

Fenons  entitlad  to  administer— sec  1965,  and  note. 

§  1369.  No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is : 

1.  Under  the  age  of  majoritv; 

2.  Not  a  bona  fide  resident  oi  the  State; 

3.  Convicted  of  an  infamous  crime ; 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  Integrity.  [Approved 
April  1st,  1878.] 

Persons  incompetent  to  administer— i\ro  dUcr^ion,  to  exdade,  23 
Cal.  476.  SuM.  1,  Minor,  sec.  1368.  Subd.  2,  Nonrresident,  nominee  of, 
when  preferred,  My.  F.  Bep.  179.  Subd.  4.  Want  cf  undentandinff,  23 
Cal.  476. 

§  1370.  A  married  woman  must  not  be  appointed  ad- 
ministfatrix.  When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 
-  [Amendment  approved  February  13th,  1872.  —  §  66. 
When  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shsSl 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woman.Q 

Married  woman  as  ezecntriz— sec.  1362. 

AKTIGLE  IV. 
PBTITIOK  POB  LBTTSBS,A1TD  AOTIOir  THSRBOZr. 

1371.  Applications,  how  made. 

1372.  when  granted. 

1373.  Notice  of  application. 

1374.  Contesting  applications. 
1376.  Hearing  of  application. 

1376.  Evidence  of  notice.  * 

1377.  Qrant  to  any  applicant. 

1378.  What  proofs  must  be  made  before  granting  letters  of  admints- 
tratfon. 

S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  must 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
iiled  with  the  clerk  of  the  court,  stating  the  facts  essen- 
tial to  give  the  court  jurisdiction  of  the  case,  and  when, 
known  to  the  applicant,  he  must  state  the  names,  ases, 
and  residence  of  the  heirs  of  the  decedent,  and  the  value 
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and  character  of  the  property.  If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent 
proceedings  are  not  void  on  account  of  such  want  of 
jurisdictional  averments. 

Stating  tiie  jurisdictional  facta— as  to  right  fo  adminiBter,  28  Cal. 
182:  resiaeuce  of  decedent,  7  CaL  215;  17  Cal.  233;  19  Cal.  188. 
Value  of  the  property— held  not  jurisdictional  fact,  28  CaL  182. 

Jurisdiction  of  the  case— where  not  sufficient  basts  for,  Hy.  P.  Bep. 
206. 

Proceedings  not  void— for  want  of  Jurisdictional  avezments,  33  Cal. 
541. 

§  1372.  Letters  of  administration  may  be  fi^iranted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880.  J 

§  1373.  When  a  petition  praying  for  letters  of  admin- 
istration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  neld,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  tjbe  time  at  which 
the  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 
1880.] 

Posting  notices— compare,  sec.  1303. 

§  1374.  Any  person  interested  may  contest  the  peti- 
tion, b^  filing  written  opposition  thereto,  on  the  ground 
of  the  incompetency  of  the  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  tne  two  petitions  to- 
gether. 

Incompetency  of  the  applicant— sec.  1309. 

Assert  his  own  rights— persons  entitled  to  administer,  sec.  1365. 

§  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

Proof  of  notice— compare,  sec.  1306:  conclusive  evidence,  sec.  1376. 

Hear  the  proofs,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  215. 

Order  the  issuance  of  letters— otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  tlie  minutes  of  the  court,  that 
the  required  proof  was  made  and  notice  Riven,  shall  be 
conclusive  evidence  of  the  fact  of  such  notice.    " 

Entry  in  the  minntes— when  Instii&cient,  7  CaL  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
sons having  better  rights  to  the  admihistratioiL  ynien 
such  persons  fail  to  appear  and  claim  the  issuing  of  letters 
to  themselves. 

Other  penonB  having  better  righta-may  proeore  reTocatlon,  see 

sees.  1383-1386. 

Failure  to  appear,  etc.— is  waiver  of  right,  16  Cal.  161. 

§  1378.  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
the  court  may  also  examine  any  other  person  concerning 
the  time,  place,  and  manner  of  his  deatn,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  his 
j)ropertyy  and  whether  or  not  the  deced-ent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Place  of  residence— of  alleged  intestate,  testimony  admissible,  7 
Cal.  215. 

Witness— compelltQg  attendance  of,  sec.  1985  et  *eq.:  creditor  may 
be.  My.  P.  Sep.  W2. 

§  1379.  Administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  tlie  written  request  of  the  person  entitled,  filed 
in  the  court.  When  the  person  entitled  is  a  non-resident 
of  the  State,  affidavits,  taken  ex  parte  before  any  officer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  State,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free*  from  suspicion,  and  the  fact  is  established 
to  the  satisfaction  of  the  court.  [In  efiEect  April  IGth,  1880.] 

Section  applicable— only  where  vacancy,  25  Gal.  585. 

Discretion  of  the  conrt— where  will.  My.  P.  Rep.  181. 

Request  of  person  entitled— party  appointed  at,  My.  F.  Bep.  85, 185; 
16  Gal.  161:  28  GaL  186:  but  when  public  administrator  preferred,  see 
53  Cal.  243. 

Proof  of  identity— Ajfidatits,  sees.  2009-2015:  depositions  out  of  the 
State,  sees.  2024-2028 :  prima  facie  evidence,  sec.  1833. 
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ARTICLE  V. 
BXTOOATIOir  OJ*  LBTTXRS  AlTD  PBOOBBDnTGtK  THIfiBBVOB. 

S  1989.  BevocatioD  of  letters  of  administration. 

§  1384.  When  petition  filed,  citation  to  issne. 

§1389.  Hearing  of  petition  for  revocation. 

S  1986.  Prlor^bts  of  relatives  entitles  them  to  revoke  prior  letters. 

§  1383.  When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband 
or  wife,  <ifaild»  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  the  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.  [In  effect  April  16th,  1880.] 
Oompetant— 23  CaL  476;  persons  Incompetent,  sees.  1969, 1370, 
At  written  request— compare  Rbqttbst  of  Pebsob  Entitled, 
see.  1379a :  before  amdt.  1880,  nominee  not  appointed,  25  Cal.  685.  * 

Bevocation  of  tiie  letters--«rantlng  fresh  letters,  effects,  49X!al.  005 ; 
Incnmbent  on  court,  23  Cal.  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874.] 

Oitation— to  administrator,  23  Cal.  479:  generally,  sees.  1707-1711. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  hear  the  allegations  and  proofs  of  the  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  compe- 
tent, letters  of  administration  must  be  granted  to  hun, 
and  the  letters  of  the  former  administrator  revoked. 
Hewing  and  appointment— 23  Cal.  480.' 

§  1386.  The  surviving  husband  or  wif6,  when  letters 
of  administration  have  oeen  granted  to  a  child,  father, 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  have  been  granted  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration, and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 
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S  1387.  AdmlDlBtKtor  or  ^weutor  to  take  oath.  Lettan  sad  hoaA  to 
be  recorded. 
1388.  Bond  of  administrators,  form  and  reqolrementB  of. 
1380.  A.dditioDall>ondB.  wbenxequlred. 

1390.  CondltioQ  of  bonds. 

1391.  Each,  or  more  tlian  one  administrator,  to  glre  sepanNke  bcNBds. 

1392.  SeYeral  recoterles  may  be  bad  on  same  bond. 
1898.  Bonds,  and  Justilldation  of  sureties  on.  Vast  be  apptovad. 

S  1394.  Citation  and  requirements  of  jndge  on  dalMent  bond.  Add^ 
tlonal  security.  a 

S  1395.  Bight  ceases,  when.  P 

S  1398.  When  bond  may  be  dispensed  wHh.  .(,'    ^' 

S  1387.  Petition  showing  falling  snretieaandasklvfffofrtnrtlier  bends. 

S  1398.  Citation  to  executor,  etc,  to  show  cause  a^klnst  sooli  applica- 
tion. 

$  1399.  Further  secnrlty  may  be  ordered. 

S  1400.  Neglecting  to  obey  order. 

§  1401.  Suspending  powers  of  executor,  etc. 

S  1402.  Further  security  ordered  without  application  of  party  In  In- 
terest. « 

S  1403.  Release  of  siarettes. 

1  1404.  New  sureties. 

1 1405.  Neglect  to  give  new  sureties  forfeits  letters. 
S  1406.  Application  to  be  determined  out  of  term  time. 
S  1407.  LUbiUty  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  executor  or  administrator,  he  mast 
take  aud  subscribe  an  oath  before  some  officer  authorized 
to  administer  oaths,  that  he  will  perform,  according  to 
law,  the  duties  of  executor  or  admmistnltor,  which  oath 
must  be  attached  to  the  letters.  All  letters  testamentary 
and  of  administration  issued  to,  and  all  bonds  executed 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  forthwith  recorded  by  the 
clerk  of  the  court  having  iurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  nis  office  for  that  purpose. 

§  1388.  Every  person  to  whom  letters  testamentary  or 
of  administration  are  directed  to  issue,  must,  before  re- 
ceiving them,  execute  a  bond  to  the  State  of  California, 
with  two  or  more  sufficient  sureties,  to  be  ajpproved  by  the 
Superior  Court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  must  not  be 
less  than  twice  the  value  of  the  personal  property,  and 
twice  the  probable  value  of  the  annual  rents,  profits,  and 
issues  of  real  property  belonging  to  the  estate,  which  val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons.    [In  effect  April  16th,  1880.J 

State  of  Oalifomia— executed  to,  compare,  6  Cal.  632. 


^ 
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s.  13»,  13M,  1397-1400, 140S»  1404, 1407. 

ApFToyd  l»7  jndg«-«t  ohMBbcib,  sec.  166. 

Bond— «onditioa  of,  sec.  1390 :  seiMtrate,  when,  sec.  1391 :  reooTery  on, 
sees.  1383.1407:  not  required,  when,  sec  1396:  further  security,  sees. 
1389, 1394-1402 :  stands  as  undertaking  on  appeal,  sec.  970:  undertalElngs 
generally,  sec.  94k». 

Amonnt  of  bond— when  no  reylew  of  action  fixing,  28  Cal.  182. 

Doable  th*  valne  of  the  personal  property— My.  P.  Bep.  239. 

,  §  1389.  The  Superior  Court,  or  a  judge  thereof,  must 
require  an  additional  bond  whenever  the  sale  of  aoy  real 
estate  belonging  to  an  estate  is  ordered;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  toe  penalty  of  the.  bond  given 
bieiore  receiving  letters,  or  of  any  bond  glyen  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop- 
erty remaining  in  or  that  will  come  into  the  possession  of 
the  e'xecntor  or  administrator,  including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  'be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.    [In  effect  April  16th,  1880.] 

Additional  bond— pbjection  to  confirmation  of  sale,  because  sureties 
insolvent,  50  CaL  308:  may  also  be  required  of  public  administrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

Conditions  of  the  bond— no  breach  of,  5  Cal.  443. 

Dnties  of  the  tmat— see  sec.  1681  et  seq. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  Oourt,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  16th,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Sned  upon— joining  defendants,  sec.  383. 

In  his  own  name— party  beneficially  interested,  sec.  367  and  notes, 

Fenalty-secs.  1388, 1399. 

Kind  of  money— payable  under  bond,  sec.  1407. 

§  1393.  In  all  cases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.    All 
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Qnalifloatioii  of  exeouton— mcs.  1387-1407:  powers  taforo  drO. 
Code,  sec.  1S73. 

§  1350.  No  person  is  competent  to  serve  as  executor 
wno,  at  the  time  the  will  is  aaia;iitted  to  probate,  is : 

1.  Under  the  affe. of  majority; 

2.  Convicted  of  an  infamooB  crime; 

3.  Adjodeed  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an- 
nexed, must  be  issued  as  designated  and  provided  for  tho 
grant  of  letters  in  cases  of  intestacy.  [Approved  April 
1st,  1878.] 

Incompetent  to  senre  as  ezecntors— eobd.  l,min<Mr,8ee  see.  1354: 
sobd.  3,  want  of  integrity,  My.  P.  Sep.  117. 

S<Mne  of  execvtors  nnaUe  to  act— sec.  1354. 

Ifarxiage— as  affecting  compptoicy,  sec  13S2. 

Letters  of  administration  with  will  annezed'-sec.  13S6. 

§  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  ob- 
jections must  be  heard  and  determined  by  the  court;  a 
petition  may,  at  the  same  time,  be  filed  for  letters  of  ad- 
ministration with  the  will  annexed. 

Letters  of  administration  with  will  annexed— sec.  1396. 

§  1352.  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  her  authority  is  extinguished.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
I>ointed  and  serve  iii  every  respect  as  Afemme  9om» 

Unmarried  woman— appointed  executrix,  manries,  18  GsL  20:  ap- 
plication to  widow,  42  Cal.  462. 

Married  woman— not  to  be  administratrix,  sec.  137D. 

§  1353.  No  executor  of  an  executor  shall,  as  such,  be 
authorized  to  administer  on  the  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  left  unadministered, 
must  be  issued. 

Execntw  of  an  executor— claim  cannpt  be  presented  to,  91  CaLC38. 

Letters  of  administration  witii  will  annexed— s§c  1356). 

^  1354.  Where  a  i>erson  absent  from  the  State,  or  a 
mmor,  is  named  executor — if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  have 
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letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
otber  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted ;  but  the  court  may,  in  its  dis- 
cretion, revoke  them  on  the  return  of  the  absent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

8  1355.  When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  the.  trust,  re- 
quired by  tne  will,  aseffectually  for  every  purpose  as  if  all 
vrere  appointed  and  should  act  together;  where  there  are 
two  executors  or  administrators,  the  act  of  one  alone  shall 
be  efifectual,  if  the  other  is  absent  from  the  state,  or  la- 
boring under  any  legal  disability  from  serving,  or  if  he 
has  ^ven  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both ;  and  where  there  are  more  than 
two  executors  or  admindstrators,  the  act  of  a  majority  la 
valid. 

Bemalndar  of  eaMcnton  acting— where  some  Incapacitated,  etc., 
sec.  1425. 

Ooezeoiitor  not  acting— not  entitled  to  show  of  commissions,  24 
CflL90. 

Joint  anfhority— sec.  15. 

Authority  of  ezecntors— before  qualifying.  Civil  Code,  sec.  1373:  be- 
fore letters  revoked,  sec.  1428:  powers,  etc.,  generally,  sec.  1581  et  teq. : 
removals,  etc.,  sec.  14M  et  seq, 

§  1356.  Administrators  with  .the  wUl  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 

Authority  of  ezecnton— sec.  1355r. 

Administraton  with  fhe  will  annezed-^same  power  as  executor, 
32  Cal.  436:  may  maintain  conversion,  29  CaL  507. 

ARTICLE  n. 
POBM  OF  LXTTE1&S. 

S  I8(t0.  Form  of  letters  testamentary. 

1 1361.  Form  of  letters  of  administration  with  the  wUl  annexed. 

i  1362.  Form  of  letters  of  administration. 

I        §  1360.  Letters  testamentary  must  be  substantially  in 
I     the  following  form:  State  of  California,  county,  or  city 

and  county,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of ,  G.  D.,  who  is  named  therein  as  such,  is 

hereby  appointed  execator.    Witness,  6.  H.,  clerk  of  the 

Superior  Court  of  the  county,  or  city  and  county,  of , 

with  the  seal  of  the  court  affixed,  the day  of ,  a. 

D.  18—.    (Seal.)    By  order  of  the  court.    G.  H.,  clerk. 
[In  effect  April  16th,  1880.] 
Seal— required,  sec.  83,  sulxt  2:  of  courts,  generaOy,  sees.  147-153. 

§  1361.  Letters  of  administration,  with  the  will  an- 
nexed, must  be  substantially  in  the  following  form:  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
may  be),  C.  D.  is  hereby  appointed  administrator  with  the 
will  annexed.    Witness,  G.  H.,  clerk  of  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  with  the 

seal  of  the  court  affixed,  the day  of ,  a.  d.  18 — 

(Seal.)  By  order  of  the  court.  G.  H.,  clerk.  [In  effect 
AprU  16th,  1880.] 

See— see.  1360n. 

§  1362.  Letters  of  administration  must  be  signed  by 
the  clerk,  under  the  seal  of  the  court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of .  C.  D,  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal.)  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  .the  county, 

or  city  And  county,  of ,  with  the  seal  thereof  affixed, 

the day  of ,  a.  j>.  18 — .    By  order  of  the  court. 

G.  H.,  clerk.    [In  effect  April  16th,  1880.] 

See— sec.  ISeOn.  ^ 

AETICLB  in. 

LXTTBBS  OF  ADXnnSTBATIOir,  TO  WHOM  AND  THE  OSDBB  US 

WHICH  THX7  AKIB  GSAHTXD. 

S  1365.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 

1366.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  of  court  to  appoint  administrator,  when. 

1368.  When  minor  entitled,  who  appointed  administrator. 

1369.  Who  are  incompetent  to  act  as  administrators. 

1370.  Married  woman  not  to  he  administratrix. 

§  1365.  Administration  of  the  estate  of  a  person  dy- 
ing intestate  must  he  granted  to  some  one  oi  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  portion 


thereof;  and  they  aie,  respecUvelj,  entitled,  thereto  io  tlie 
following  order: 

1.  The  BurriTiDg  hoBbaud  ot  wife,  or  some  competeat 
person  wliom  he  or  ahe  may  reqasBt  to  have  appointed; 

2.  The  children; 

3.  The  father  or  mother; 

4.  The  brothers; 
6.  The  aiaters; 

6.  The  grandchildren; 

T.  The  next  of  kin  entitled  to  share  in  the  distribution 

e.  The  pnblic  admiuisttatot; 

9.  The  creditora; 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the 

time  ot  his  decease,  the  surviving  partner  mast  in  no  case 
be   appointed  adminiBtrator  of  bis  estate.      [Approved 
April  lat,  1878.] 
SeotiDD  not  spFlicable— to  admlnisCrmtor  witb  vUl  umeied,  112  Cal. 


Sarlngs-bank  daposlH— t*N  coUeeted  withDUt  ttdmlnlgUsCl 
Stsa.  1873-74.  p.  132. 

§  1366.  Of  several  persons  claiming  and  equally  ( 

titled  to  Bjlminiscer,  mal«a  must  be  preferred  to  femali 

and  relatives  of  the  whole  to  those  of  the  baU  blood. 

§13( 

titled  tc „  _. 

one  or  more  ot  them;  and  when  a  creditor  is  claiming 
letters,  the  conrt  may,  in  its  discretion,  at  the  request  of 
another  creditor,  grant  letters  to  any  other  person  legally 
competent. 

AppolntliiK  DOS  or  mors  sdmlnlMntais-alJigle  adnilnMrator,  a> 
C»La«!)oiiitailiii]alatTUoTB,'MCaL49l. 
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§  136&  If  any  person  entitled  to  administration  is  a 
minor,  letters  must  be  granted  to  bis  or  ber  guardian,  or 
any  other  person  entitled  to  letters  of  administration,  in 
the  discretion  of  the  court. 

Q-uardian  of  minor-Hiecs.  372, 373,  and  notes;  sees.  1747*  1799. 

Persona  entitled  to  adminiater-Hsec.  1385,  and  note. 

§  1369.  No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is : 

1.  Under  the  age  of  majoritv; 

2.  Not  a  honafiie  resident  oi  the  State; 

3.  Convicted  of  an  infamous  crime ; 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improTi- 
dence,  or  want  of  understanding  or  integrity.  [Approved 
AprU  1st,  1878.] 

Penons  incompetent  to  admiaiater— i\ro  discretion,  to  exclude,  23 
Cal.  476.  Snbd.  I,  Minora  sec.  1368.  SuM.  2,  Non-residents  nominee  of, 
when  preferred,  My.  F.  Bep.  179.  Subd.  4,  Want  cf  understandmfft  23 
Cal.  476. 

§  1370.  A  married  woman  must  not  be  appointed  ad- 
ministfatrix.  When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 

[Amendment  approved  February  13th,  1872.  —  §  66. 
When  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shskll 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woman.] 

Married  woman  as  executrix— sec.  1382. 

AKTIGLE  IV. 
Pbtition  POB  LBTTSBS,A1TD  AOTIOir  THSaiBOir. 

1371.  Applications,  how  made. 

1372.  when  granted. 

1373.  Notice  of  application. 

1374.  Contesting  applications. 
1376.  Hearing  oi  application. 
1376.  Evidence  of  notice.  * 

„  1377.  Grant  to  any  applicant. 
§  1378.  What  proofs  must  be  made  before  granting  letters  of  adminis- 
tration. 
S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  must 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
iiled  with  the  clerk  of  the  court,  stating  the  facts  essen- 
tial to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  ages, 
and  residence  of  the  heirs  of  the  decedent,  and  the  value 
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and  character  of  tbe  property.  If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent 
proceedings  are  not  void  on  account  of  such  want  of 
jurisdictional  averments. 

Stating  the  jurisdictional  facta— as  to  right  to  adminiBter,  28  Cal. 
182:  residence  of  decedent,  7  Cal.  215;  17  Gal.  233;  19  CaL  188. 
Value  of  the  property— held  not  jurisdictional  fact,  28  Cal.  182. 

Jurisdiction  of  the  case— where  not  sufficient  hasis  for.  My*  P.  Ben. 
206. 

Proceedings  not  void— for  want  of  jurisdictional  averments,  33  Cal. 
541* 

§  1372.  Letters  of  administration  may  be  fipranted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880.  J 

§  1373.  When  a  petition  praying  for  letters  of  admin- 
istration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  neld,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  tjbe  time  at  which 
the  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 
1880.] 

Posting  notices— compare,  sec.  1308. 

§  1374.  Any  person  interested  may  contest  the  peti- 
tion, by  filing  written  opposition  thereto,  on  the  ground 
of  the  incompetency  of  the  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  tne  two  petitions  to- 
gether. 

Incompetency  of  the  applicant— sec.  1809. 

Assert  his  own  rights— persons  entitled  to  administer,  sec.  136S. 

§  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

"Proof  of  notice— compare,  sec.  1306:  conclusive  evidence,  sec.  1376. 

Hear  the  proofs,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  215. 

Order  the  issuance  of  letters— otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  the  minutes  of  the  comt,  that 
the  required  proof  was  made  and  notice  Riven,  shall  be 
conclusive  evidence  of  the  fact  of  such  notice.    " 

Entnr  in  the  minutes— when  Inrafflcient*  7  GaL  2S4. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administration^  wlien 
such  persons  fail  to  appear  and  claim  the  issuing  of  letters 
to  themselves. 

Other  person!  having  better  rlghtn—may  proeure  reyocation,  see 
sees.  1383-1386. 
Failure  to  appear,  etc.— is  waiver  of  right,  16  CaL  161. 

§  1378.  Before  letters  of  administration  are  granted 

on  the  estate  of  any  person  who  is  represented  to  have 

died  intestate,  the  fact  of  his  dying  intestate  must  be 

proved  by  the  testimony  of  the  applicant  or  others,  and 

the  court  may  also  examine  any  other  person  concerning 

the  time,  place,  and  manner  of  his  deatn,  the  place  of  his 

residence  at  the  time,  the  value  and  character  of  his 

j)roperty,  and  whether  or  not  the  decedent  left  any  will, 

and  may  compel  any  person  to  attend  as  a  witness  for 

that  purpose. 

Place  of  residence— of  aUeged  intestate,  testimony  admlaslhle,  7 
Cal.  215. 

Witness— compelling  attendance  of,  sec.  1985  et  seq.:  creditor  may 
be,  My.  P.  Bep.  202. 

§  1379.  Administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  the  written  request  of  the  person  entitled,  filed 
in  the  court.  When  the  person  entitled  is  a  non-resident 
of  the  State,  affidavits,  taken  ex  parte  before  any  officer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  State,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free'  from  suspicion,  and  the  fact  is  established 
to  the  satisfaction  of  the  court.  [In  effect  April  IGth,  1880.] 

Section  applicable— only  where  vacancy,  25  Gal.  585. 

Discretion  of  the  cbnrt— where  will,  My.  P.  Bep.  181. 

Request  of  person  entitled— party  appointed  at,  My.  P.  Bep.  85, 185; 
16  Gal.  161:  28  GaL  186:  but  when  public  administrator  preferred,  see 
53  CaL  243. 

Proof  of  identity— Afadavits,  sees.  2009-2015:  depositions  out  of  the 
State,  sees.  2024-2028:  prima  facie  evidence,  sec.  1833. 
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ARTICLE  V. 
BBVOOATIOir  OV  LXTTJBBS  AND  FBOOXXDnrOfl  THSUXFOIU 

8  1983.  Beyocati<»a  of  letters  of  ftdmiiilst»tlon. 

S  1384.  When  petition  filed,  citation  to  Issae. 

S  1385.  Hearing  of  petition  for  re  vocation. 

S  1386.  Prior  rlglits  of  relatives  entitles  them  to  revoke  prior  letters. 

§  1383.  When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  tne  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.    [In  effect  April  16th,  1880.] 

O^mpetent— 23  Gal.  476;  persons  incompetent,  sees.  1969, 1370. 

At  written  reqae8t--compare  Bequest  of  Pebsoit  Eittitlxd, 
see.  1379» :  before  amdt.  1880,  nominee  not  appointed,  25  Cal.  585.  * 

Revocation  of  the  lettors-Hnrantlng  fresh  letters,  effects,  49iDaL  605: 
Incombent  on  court,  23  Cal.  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874.] 

Oitatlon— to  administrator,  23  CaL  479:  generally,  sees.  1707-17II. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  hear  tnealliegations  and  proofs  of  the  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  compe- 
tent, Tetters  of  administration  must  be  granted  to  hun, 
and  the  letters  of  the  former  administrator  revoked. 

Hearing  and  appointment— 23  Cai.  480.' 

§  1386.  The  surviving  husband  or  wife,  when  letters 
of  administration  have  l)een  granted  to  a  child,  father, 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  Lave  been  granted  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration, and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 
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ABIXCLE  ¥1. 

OaUM  AVP  BOVDB  or  CiXBOITTOBS  AVB  ▲DafivxtTBAjroas,  Bva 

S  1387.  Admlnistrmtor  or  ezeeutor  to  take  otttb.  Iiotten  and  ImmiA  to 
be  recorded. 
1388.  Bond  of  ftdminlstratocs,  form  and  requlrementB  of. 
1380.  AjddiUooal  bonds,  wbeu  required.  « 

1390.  Conditioii  of  bonds. 

1391.  Each,  or  more  than  one  administrator,  to  giro  sepanfte  bcmlfl. 

1392.  Several  recoterles  may  be  bad  on  same  bond. 
1388.  Bonds,  and  lostUldation  of  soretlea  on.  Xos^  be  approred. 

$  1394.  Citation  and  reqnirements  of  Judge  on  deMtent  bond.  Addi- 
.tional  security.  JT 

S  1395.  Right  ceases,  when.  y 

S  1396.  When  bond  may  be  dispensed  wHh.  .(  '    ,^- 

§  1387.  Petition  showing  failinf  sureties  and  aaklpff  tec  further  bonds. 

S  1398.  Citation  to  executor,  etc.»  to  show  eaose  a^Anst  snob  appUea- 
tion. 

S  1399.  Further  security  may  be  ordered. 

S  1400.  Neglecting  to  obey  order. 

S  1401.  Suspeuding  powers  of  executor,  etc. 

S  1402.  Further  security  ordered  without  application  of  parkin  in- 
terest. « 
ilM3.  Release  of  surges. 
1404    If ew  sureties 
140&!  Neglect  to  give  new  sureties  forfeits  letters. 

S  1406.  Application  to  be  determined  out  of  term  time. 

S  1407.  LtabiUty  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  executor  or  administrator,  he  must 
take  aiid  subscribe  an  oath  before  some  officer  anthorized 
to  administer  oaths,  that  he  will  perform,  according  to 
law,  the  duties  of  executor  or  administrator,  which  oath 
must  be  attached  to  the  letters.  All  letters  testamentary 
and  of  administration  issued  to,  and  all  bonds  executed 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  forthwith  recorded  by  the 
cl^k  of  the  court  having  inrisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  nis  office  for  that  purpose. 

§  1388w  Every  person  to  whom  letters  testamentary  or 
of  administration  are  directed  to  issue,  must,  before  re- 
ceiving them,  execute  a  bond  to  the  State  of  California, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Superior  Court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  most  not  be 
less  than  twice  the  value  of  the  personal  property,  and 
twice  the  probable  value  of  the  annual  rents,  profits,  and 
issues  of  real  property  belonging  to  the  estate,  which  val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons.  [In  effect  April  16th,  1880.J 
State  of  OaUfomia— executed  to,  compare,  6  Cal.  632. 
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1391, 13M,  1397-1400, 140S,  1404. 1407. 

Jk^tfteoyfA  by  Jndgt-At  chftmbeVs,  sec.  166. 

Bond— condition  of.  sec.  1390:  separate,  when,  sec.  1391 :  reoorery  on. 
sees.  1982, 1407:  not  required,  when,  sec.  1396:  further  security,  sees. 
1389. 1394-1402 :  Stands  as  undertaking  on  appeal,  sec.  970:  undertakiiurs 
generally,  sec.  941ii. 

Amount  of  bond— when  no  reriew  of  action  fixing,  28  Cal.  182. 

Donlsle  tho  ralne  of  the  personal  property— My.  F.  Bep.  289. 

.  §  XSBd.  The  Superior  Court,  or  a  judge  thereof,  must 
require  an  additional  bond  whenever  the  sale  of  auy  real 
estate  belonging  to  an  estate  is  ordered ;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the  bond  given 
before  receiving  letters,  or  of  any  bond  giyen  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop- 
erty remainiug  in  or  that  will  come  into  the  possession  of 
the  e'zecutor  or  administrator,  including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  'be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.    [In  effect  April  16th,  1880.] 

Additional  bond— pbjectlon  to  confirmation  of  sale,  because  sureties 
insolvent,  50  Cai.  308:  may  also  be  required  ot  public  administrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

OondiHona  of  the  bond— no  breach  of,  5  Cal.  443. 

Dnties  of  the  tmtt--see  sec.  1561  et  seq. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  Oourt,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  16th,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Sned  npon— Joining  defendants,  sec.  383. 

In  his  own  name— party  beneficially  interested,  sec.  367  and  notes. 

Penalty— sees.  1388, 1399. 

Kind  of  money— payable  under  bond,  sec.  1407. 

§  1393.  In  all  teases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  ftfty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.    All 
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such  boDds  and  nndertakings  must  be  approved  by  a 
judge  of  the  Superior  Court  before  being  filed  or  recoraed. 
tin  effect  April  16th,  1880.] 

AppiOT»d  bf  jn4g«— «t  chambers,  sec.  166. 

^Bzamination  of  suretiea— when  qnallftcatioiis  qnestionedl,  sec.  UM. 

§  1394.  Before  the  judge  approyes  any  bond  required 
under  this  title»  and  after  its  approval,  he  may,  of  his  own 
motion,  or  upon  the  motion  or  any  person  intoTested  ia 
the  estate,  supported  by  affidavit  that  the  sureties,  or 
some  one  or  more  of  them,  are  not  worth  as  much  as  thev 
have  justified  to,  order  a  citation  to  issue  requiring  such 
sureties  to  appear  before  him  at  a  designated  time  and 
place,  to  be.  examined  touching  their  pro^xerty  and  its 
value;  and  the  judge  must,  at  the  same  time,  cause  a 
notice  to  be  issued  to  the  executor  or  administrator  re- 
quiring his  appearance  on  the  return  of  the  citation;  and 
on  its  return  he  may  examine  the  sureties  and  such  wit- 
nesses as  may  be  produced,  touching  the  pro'perty  of  the 
sureties  and  its  value;  and  if,  upon  such  examination,  he 
is  satisfied  that  the  bond  is  insufficient,  he  must  require 
sufficient  additional  security.    [In  effect  April  16th,  1880.] 

Oitations-secs.  1707-1711. 

Additional  secturity— effect  of  faUore  to  give,  In  time,  sec.  1399. 

§  1395.  If  sufficient  security  is  not  given  within  the 
time  fixed  by  the  judge's  order,  the  right  of  such  executor 
or  administrator  to  the  administration  shall  cease,  and 
the  person  next  entitled  to  the  administration  on  the 
estate,  who  will  execute  a  sufficient  bond,  must  be  ap- 
I>ointed  to  the  administration 

§  1396.  When  it  is  expressly  provided  in  the  will  that 
no  bond  shall  be  required  of  the  executor,  letters  testa- 
mentary may  issue,  and  sales  of  real  estate  be  made  and 
confirmed  without  any  bond,  unless  the  court,  for  good 
cause,  require  one  to  be  executed;  but  the  executor  may 
at  any  time  afterward,  if  it  appear  from  any  cause  nec- 
essary or  proper,  be  required  to  file  a  bond,  as  In  other 
cases.    [In  effect  July  1st,  1874.] 

Bond  subsequently  required— sec.  1401  not  in  conflict  with  this 
section,  see  63  Cal.  19.  | 

§  1397.  Any  person  interested  in  an  estate  may,  by 
verified  petition,  represent  to  the  Superior  Court,  or  a 
judge  thereof,  that  the  sureties  of  the  executor  or  admin-  i 
istrator  thereof  have  become,  or  are  becoming,  insolvent, 
or  that  they  have  removed,  or  are  about  to  remove,  from 
the  State,  or  that  from  any  other  cause  the  bond  is  in-f 
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^vifScient,  and  ask  that  further  security  be  required.    [In 
Gfiect  April  16th,  1880.] 

JLak  further  Bocnrity— court  may,  sec.  1402. 

§  139&  If  the  court,  or  a  pd^e  thereof,  is  satisfied 

-fclaat  the  matter  requires  investigation,  a  citation  must  be 

issued  to  the  executor  or  administrator,  requiring  him  to 

appear,  at  a  time  and  place  to  be  therein  specified,  to 

^iiow  cause  why  he  should  not  gyve  further  security. 

•Xhe  citation  must  be  served  personally  on  the  executor 

or  administrator,  at  least  five  days  before  the  return  day. 

Xf  he  has  absconded,  or  cannot  be  found,  it  may  be  served 

Toy  leaving  a  copy  of  it  at  his  place  of  residence,  or  by 

euch  publication  as  the  court  or  a  judge  thereof  may  or- 

4ier.    [In  effect  April  16th,  1880.] 

§  1399.  On  the  return  of  the  citation,  or  at  such  other 
time  as  the  judge  mav  appoint,  he  must  proceed  to  hear 
the  proofs  and  allegations  of  the  parties.  If  it  satisfac- 
torily appears  that  the  security  is  from  any  eause  insuffi- 
cient, he  may  make  an  order  requiring  the  executor  or 
administrator  to  give  further  security,  or  to  file  a  new 
bond  in  the  usual  form,  within  a  reasonable  time,  not 
less  than  five  days. 

§  1400.  If  the  executor  or  administrator  neglects  to 
comply  with  the  order  within  the  time  prescribed,  the 
judge  must,  by  order,  revoke  his  letters,  and  his  authority 
must  thereupon  case. 

§  1401.  When  a  petition  is  presented,  praying  that  an 
executor  or  administrator  be  required  to  give  further  se- 
curity, or  to  ^ve  bond,  where  by  the  terms  of  the  will  no 
bond  was  originally  required,  and  it  is  alleged  on  oath 
that  the  executor  or  administrator  is  waiting  the  property 
of  the  estate,  the  judge  may,  by  order,  suspend  his  powers 
until  the  matter  can  be  heard  and  determmed. 

Snspension  of  ezecntor— until  bond  given,  not  in  conflict  with  sec. 
1396;  53  Cal.  19. 

§  1402.  When  it  comes  to  his  knowledge  that  the  bond 
of  any  executor  or  administrator-  is  from  any  cause  in- 
sufficient, the  judge,  without  any  application,  must  cause 
him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security,  and  must  proceed  thereon  as 
upon  the  application  of  any  person  interested.  [In  effect 
April  16th,  1880.J 

§  1403.  When  a  surety  of  any  executor  or  adminis- 
trator desires  to  be  released  from  responsibility  on  ac- 
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coimt  of  future  act8»  he  may  make  applicatioii  to 
Superior  Court,  or  a  judge  thereof,  for  relief.    The. 
or  judge  must  cause  a  citation  to  the  executor  or  adr 
trator  to  be  issued,  and  served  personally,  requiring 
to  appear  at  a  time  aad  place  to  be  therein  Bpecifiecu 
to  give  other  security.     If  he  has  absconded,  left, 
removed  from  the  State,  or  if  he  cannot  be  found, 
due  diligence  and  inquiiy,  service  may  be  made  as  psr 
vided  in  section  one  thousand  three  hundred  and  ninety^ 
eight.    [In  effect  April  16th,  1880.] 
SkiretieB  released,  when— 4)y  ctuuige  in  trust  estate,  58  CaL  451. 

§  1404.  If  jiew  sureties  be  given  to  the  satisfaction  of 
the  judge,  he  may  thereupon  make  an  order  that  tbej 
sureties  who  applied  for  relief  shall  not  be  liable  on  their! 
bond  for  any  subsequent  act,  default,  or  misconduct  of 
the  executor  or  administrator. 

§  1405.  If  the  executor  or  administrator  neglects  or 
refuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  the  citation,  or  within  such  rea- 
sonable time  as  the  Judge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  exten- 
sion of  time,  the  court  or  judge  must,  by  order,  revoke  j 
his  letters. 

y,406.  The  applications  authorized  .by  the  nine  pre- 
g  sections  of  this  chapter  may  be  heard  and  deter- 
minea  at  any  time.  All  orders  made  therein  must  be 
entered  upon  the  minutes  of  the  court.  [In  effect  April 
16th,  1880.J 

§  1407.  The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  administrator,  or  guardian,  is 
in  all  cases  to  pay  in  the  kind  of  money  or  currency  in 
which  the  principal  is  legally  liable.  [In  effect  July  let, 
1874.1 

ARTICLE  Vn. 

SPKOIAL  AnKHnSTSATOBS  Ain>  THSIB  FOWBBS  Ain>  I>UTIX8. 

S  1411.  Special  administrator,  when  appointed. 

S  1412.  Special  letters  may  be  issued  out  of  term  time. 

~  1418.  Preference  giv^en  to  persons  entitled  to  letters. 

1414.  Special  adimiUstrator  to  giye  bond  and  take  oatb. 

141A.  Duties  of  special  administrator. 

1416.  When  letters  testamentary  or  of  adminlstratton  are  gnmtod. 
special  administrator's  powers  cease. 
S  1417.  Special  administrator  to  render  account. 

§  1411.  When  there  is  delay  in  granting  letters  testa- 
mentary or  of  administration  from  any  cause,  or  when 
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Value  ot  amount  of  the  several  devises  or  legacies;  but 
specific  devises  or  legacies  are  exempt  from  sucli  liability, 
if  it  appears  to  the  court  necessary  to  carry  into  effect  the 
intention  of  the  testator,  and  there  is  other  sufficient  es- 
tate. 

Real  and  personal  property— Alike  chargeable,  sec.  1516:  formerly 
otherwise,  3  Cal.  595;  48  Gal.  193. 

Specific  devises— change  in  construction  as  to,  31  Cal.  595:  exempt 
only  if  other  sufaclent  estate,  33  Cal.  658. 

luiarshaling  assets— 31  Cal.  595. 

Special  bequest— sold  for  payment  of  debts,  48  Cal.  191. 

§  1564.  When  an  estate  given  by  will  has  been  sold 
for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legatees  must  oontribute  according  to  their  respective  in- 
terests to  the  devisee  or  legatee  whose  devise  or  legacy 
has  been  taken  therefor,  ana  the  court,  when  distribution 
is  made,  must,  by  decree  for  that  purpose,  settle  the 
amount  of  the  several  liabilities,  and  decree  the  amount 
each  person  shall  contribute,  and  reserve  the  same  from 
their  distributive  shares,  respectively,  for  the  purpose  of 
paying  such  contribution.    [In  effect  April  16th,  1880.] 

§  1565.  If  a  decedent,  at  the  time  of  his  death,  was 
possessed  of  a  contract  for  the  purchase  of  lands,  his  in- 
terest in  such  land  and  under  such  contracts  may  be  sold 
on  the  application  of  his  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seized  of  such  land;  and 
the  same  proceedings  may  be  had  for  that  purpose  as  are 
prescribed  in  this  chapter  for  the  sale  of  lands  of  which 
he  died  seized,  except  as  hereinafter  provided. 

%  1566.  The  sale  must  be  made  subject  to  all  payments 
that  may  thereafter  become  due  on  such  contracts,  and  if 
there  are  any  such,  the  sale  must  not  be  confirmed  by  the 
court  until  the  purchasers  execute  a  bond  to  the  execu- 
tor or  administrator  for  the  benefit  and  indemnity  of  him- 
self and  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such 
contract,  with  such  sureties  as  the  court  or  judge  shall 
approve.    [In  effect  April  16th,  1880.] 

§  1567.  The  bond  must  be  conditioned  that  the  pur- 
chaser will  make  all  payments  for  such  land  that  become 
due  after  the  date  of  the  sale,  and  will  fully  indemnify  the 
executor  or  administrator  and  the  persons  so  entitled, 
against  all  demands,  costs,  charges,  and  expenses,  bv 
reason  of  any  covenant  or  agreement  contained  in  such 
Contract. 
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by  any  creditor  on  a  claim  against  the  decedent.     [In  ef- 
feet  April  16th,  1880.] 

Special  administrator— powers  as  to  suits,  M  CaLS99:  alleged  con- 
version  by,  60  Cal.  616. 

§  1416.  When  letteni  testamentary  or  of  adnoini^tra- 
tion  on  the  estate  of  the  decedent  have  been  granted,  tJie 
powers  of  the  special  administrator  cease,  and  he  must 
forthwith  deliver  to  the  executor  or  administrator  all  the 
property  and  effects  of  the  decedent  in  his  hands;  and 
the  executor  or  administrator  may  prosecute  to  final  judg- 
ment any  suit  commenced  by  the  special  administrator. 

§  1417.  The  special  administrator  must  render  an  ac- 
count, on  oath,  of  his  proceedings,  in  a  like  manner  as 
other  administrators  are  required  to  do. 

Account  of  administrator,  etc.— sec.  1622  et  uq. 

ABTiGLE  yni. 
Wills  Fonsn  avter  Lettebs  of  AnxnnsTRATioir  Ghastxd, 

Ain>  MISOSLLAITEOUS  rsOVISIOHS. 

S  1423.  On  proof  of  will,  after  grant  of  letters  of  admlntstratton*,  let- 
ters revoked. 

§  1424.  Power  of  executor  la  such  a  case. 

S  1425.  Bemainli^  administrator  or  executor  to  continue  when  lils 
colleagues  are  disqualified. 

I  1426.  Who  to  act  when  all  acting  are  incompetent. 

I  1427.  Executor  or  administrator  may  resign,  when.  Court  to  appoint 
successor.   Liability  of  outgoer. 

S  1428.  All  acts  of  executor,  etc.,  valla  until  his  power  Is  revoked. 

S  1429.  Transcript  of  court  minutes  to  be  evidence. 

§  1423.  If,  after  granting  letters  of  administration  on 
the  ground  of  intestacy,  a  will  of  the  decedent  is  duly 
proved  and  allowed  by  the  court,  the  letters  of  adminis- 
tration must  be  revoked,  and  the  power  of  the  adminis- 
trator ceases,  and  he  must  render  an  account  of  his  ad- 
ministration within  such  time  as  the  court  shall  direct. 

Letters  mnst  be  revoked— but  formal  removal  mmecessary,  49  CaL 
*  497. 

Account  of  administration— sec.  622  et  teq. 

§  1424.  In  such  case,  the  executor  or  the  administrator 
with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover and  collect  all  the  rights,  goods,  chattels,  debts  and 
effects,  of  the  decedent  remaining  unadministered,  and 
may  prosecute  to  final  judgment  any  sUit  commenced  by 
the  administrator  before  the  revocation  of  his  letters  of 
administration. 

Inventory  and  collection  of  decedent^a  eflSsota— sees.  144I-14SSt. 
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§  1425.  In  case  any  one  of  seyeral  executors  or  admin- 
istratois  to  whom  letters  are  granted,  dies,  becomes  luns^ 
tic,  is  convicted  of  an  infamous  crime,  or  otherwise  be- 
comes incapable  of  executing  the  trust,  or  in  case  the 
letters  testamentary  or  of  administration  are  revoked  or 
annulled,  with  respect  to  any  one  executor  or  administra- 
tor, the  remaining  executor  or  administrator  must  proceed 
to  complete  the  execution  of  the  will  or  administration. 

§  1426.  If  all  such  executors  or  administrators  die  or 
become  incapable,  or  the  power  and  authority  of  all  of 
them  is  revoked,  the  court  must  issue  letters  of  iddminls- 
tration,  with  the  will  annexed  or  otherwise,  to  the  widow 
or  next  of  kin,  or  others,  in  the  same  order  and  manner 
as  is  directed  in  relation  to  original  letters  of  administra- 
tion. The  administrators  so  appointed  must  give  bond  iu 
the  like  penalty,  with  like  sureties  and  conditions,  as 
hereinbefore  required  of  administrators,  and  shall  have 
the  like  power  and  authority.    [In  effect  April  16th,  1880.] 

Iietters  of  adniinistration— order  and  manner  of  granting,  sec.  13& 
et  seq,:  with  will  annexed,  sec.  13S6;  32  Cal.  436. 

Oath  and  bond— sees.  1387-1407. 

Power  and  authority— sec.  1581  et  seq. 

§  1427.  Any  executor  or  administrator  may,  at  any 
time,  by  writing,  filed  in  the  Superior  Court,  resign  his 
appointment,  having  f  rst  settled  his  accounts  and  deliv- 
ered up  all  the  estate  to  the  person  whom  the  court  shall 
appoint  to  receive  the  same.  If,  however,  by  reason  of 
any  delays  in  such  settlement  and  delivering  up  of  the 
estate,  or  for  any  other  cause,  the  circumstances  of  the 
estate  or  the  riguts  of  those  interested  therein  require  it, 
the  court  may,  at  any  time  before  settlement  of  accounts 
and  delivering  up  of  the  estate  is  completed,  revoke  the 
letters  of  such  executor  or  administrator,  and  appoint  in 
his  stead  an  administrator^  either  special  or  general,  in 
the  same  manner  as  is  directed  in  relation  to  original 
letters  of  administration.  The  liability  of  the  outgoing 
executor  or  administrator,  or  of  the  sureties  on  his  bond, 
shall  not  be  in  any  manner  discharged,  released,  or  af- 
fected by  such  appointment  or  resignation.  [In  effect 
April  16th,  1880.] 

]^e8amptiona-as  to  resignation,  etc.,  on  collateral  attack  on  pro- 
ceedings, 28  Cal.  182. 

Heaignation  not  at  will— of  administrator,  10  Cal.  116;  20  Cal.  288. 

Compensatioxi— where  administrator  resigns,  3  Cal.  287;  5  CaL  437. 

Settled  his  accounts— acceptance  Improper  before,  10  Cal.  110. 

Delivered  np  estate— to  person  appointed,  5  Cal.  437. 

CoDB  Civ.  Pboc— 40. 
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§  1428.  All  acts  of  an  executor  or  admixiifltrator,  as 
such,  before  the  revocation  of  his  letters  testamentary  or 
of  administration,  are  as  valid  to  all  intents  and  porxMMes 
as  if  such  executor  or  administrator  had  continued  law- 
fully to  execute  the  duties  of  his  trust. 

Bzecntor  de  son  tort— «t  common  law,  17  Gal.  182:  now  probably 
obsolete,  50  CaL  888. 

§  1429.  A  transcript  from  the  minutes  of  the  court, 
showing  the  appointment  of  any  person  as  exeoator  or 
administrator,  together  with  the  certificate  of  the  clerk, 
under  his  Jband  and  the  seal  of  his  court,  that  such  person 
has  given  bond  and  been  qualified,  and  that  letters  testa- 
mentary or  of  administration  have  been  issued  to  him 
and  have  not  been  revoked,  shall  have  the  same  effect  in 
evidence  as  the  letters  themselves. 

Letters  and  bond  recorded—sec.  1387. 

ABTICLE  EE. 

DISQUALITI0A.TIOV  OF    JUDOBS  AKD    TSAKSnSBS  OV  ADXXBTIS- 

TSATIOirS. 

1 1430.  'WbenjudjBrenot  to  act. 

§  1431.  Judge  being  disauallfled,  proceedings  to  be  transferred,  and 

li^liere 
S  1432.  Transfer  not  to  cbange  right  to  administer.  Betraifisrer,  bow 

made. 
S  1433.  TVben  proceedings  to  be  returned  to  original  court. 

§  1430.  No  will  shall  be  admitted  to  probate,  or  letters 
testamentary  or  of  administration  granted,  before  any 
judge  who  is  interested  as  next  of  kin  to  the  decedent,  or 
as  a  legatee  or  devisee  under  the  will,  or  when  he  is  named 
as  executor  or  trustee  in  the  will,  or  is  a  witness  thereto, 
or  is  in  any  other  manner  interested  or  disqualified  from 
acting.    [In  effect  April  16th,  1880.] 

Judge  interested  in  estate— disqualifled,  wbere  agent  for  beirs,  37 
Cal.  190:  where  Interested  In  a  sale  of  the  realty,  Tracy  v,  Colby,  June 
11th,  1880, 5  Pac.  C.  L.  J.  534. 

§  1431.  When  a  petition  is  filed  in  the  Superior  Court 
praying  for  admission  to  probate  of  a  will,  or  for  granting 
letters  testamentary  or  of  administration,  or  when  pro- 
ceedings are  pending  in  the  Superior  Oeurt  for  the  settle- 
ment of  an  estate,  and  there  is  no  judge  of  said  court 
qualified  to  act,  an  order  must  be  made  transferring  the 
proceeding  to  the  Superior  Court  of  an  adjoining  county; 
and  the  clerk  of  the  court  ordering  the  transfer  must 
transmit  to  the  clerk  of  the  court  to  which  the  proceeding 
is  ordered  to  be  transferred,  a  certified  copy  otthe  order. 
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and  all  the  papers  on  file  in  his  office  in  the  proceeding; 
and  thereafter  tne  court  to  which  the  proceeding  is  trans- 
ferred shall  exercise  the  same  authority  and  jurisdiction 
oyer  the  estate,  and  all  matters  relating  to  the  adminis- 
tration thereof,  as  if  it  had  original  jurisdiction  of  the 
estate.    [In  effect  April  16th,  1880.] 

Change  of  Tenae— to  obtain  impartial  trial,  15  GaL  220;  37  Cal.  190; 
46  Gal.  245:  generally,  sees.  397-^96. 

§  1432.  The  transfer  of  a  proceeding  from  one  court  to 
.another,  as  provided  for  in  the  preceding  section,  shall 
not  affect  the  right  of  any  person  to  letters  testamentary 
or  of  administration  on  the  estate  transferred,  but  the 
same  persons  are  entitled  to  letters  testamentary  or  of 
administration  on  the  estate,  in  the  order  hereinafter  pro- 
-vided.  If,  before  the  administration  is  closed  of  any  es- 
tate so  transferred  as  herein  provided,  another  person  is 
elected  or  appointed,  and  qualified  as  judge  of  the  court 
-v^herein  sucn  proceeding  was  originally  commenced,  who 
is  not  dis<)ualified  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred 
no  longer  exist,  any  person  interested  in  the  estate  may 
liave  the  proceeding  returned  to  the  court  from  which  it 
was  originally  transferred,  by  filing  a  petition  setting 
forth  these  facts,  and  moving  the  court  therefor.  [In  ei- 
f  ect  April  16th,  1880.] 

§  1433.  On  hearing  the  motion,  if  the  facts  required  by 
the  preceding  section  to  be  set  out  in  the  petition  are  sat- 
isfactorily shown,  and  it  further  appears  to  the  court  that 
the  convenience  of  parties  interested  would  be  pro- 
moted by  such  change,  the  judge  must  make  an  order 
transferrine  the  proceeding  back  to  the  court  where  it 
was  originally  commenced;  and  the  clerk  of  the  court  or- 
dering the  transfer  must  transmit  to  the  clerk  of  the  court 
in  which  the  proceeding  was  originally  commenced,  a 
certified  copy  of  the  order,  and  all  the  original  papers  on 
file  in  his  office  in  the  proceeding;  and  the  court  where 
the  proceeding  was  originally  commenced  shall  thereafter 
have  jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  the  administration  or  the  estate. 
[In  effect  April  16th,  1880.] 
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ARTICLE  X. 
RXMOVALS  AlTD  SUSPBHStOVfi  HT  GBBTAUT  CASSS. 

I  14M.  SoapenBion  of  powen  of  ezecator. 

$  1437.  Executor  to  hvre  notice  of  hia  snspenaion,  and  to  be  cttad  to  ap- 
pear. 


1438.  Any  party  interested  may  appear  on  hearing. 

1439.  Noticeto  absconding  executors  and  administrators. 

1440.  May  compel  attendance. 


§  1436.  Whenever  a  jadge  of  a  Superior  Court  has 
reason  to  believe,  from  his  own  knowledge,  or  from  cred- 
ible information,  that  any  executor  or  administrator  has 
wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste 
or  embezzle  the  property  of  the  estate  committed  to  his 
charge,  or  has  committed  or  is  about  to  conmiit  a  fraud 
upon  the  estate,  or  is  incompetent  to  act,  or  has  perma- 
nently removed  from  the  State,  or  has  wrongfully  neg- 
lected the  estate,  or  has  long  neglected  to  perfonn  any 
act  as  such  executor  or  administrator,  he  must,  by  an  or- 
der entered  upon  the  minutes  of  the  court,  8usi>end  the 
powers  of  such  executor  or  administrator,  until  the  mat- 
ter is  investigated.    [In  effect  April  16th,  1880.] 

Misoondnct  of  ezecator— as  to  inventory,  see.  1450:  as  to  ezlilbit 
and  account,  sees.  1626, 1690. 

Suspension  of  executor,  etc.— done  at  cbambers,  sec  166:  discre- 
tion, 6  Cal.  666. 

§  1437.  When  such  suspension  is  made,  notice  thereof 
must  be  given  to  the  executor  or  administrator,  and  he 
must  be  cited  to  appear  and  show  cause  why  his  letters 
should  not  be  revoked.  If  he  fail  to  appear  in  obedience 
to  the  citation,  or,  if  appearing,  the  court  is  satisfied  that 
there  exists  cause  for  his  removal,  his  letters  must  be  re- 
voked, and  letters  of  administration  granted  anew,  as  the 
case  may  require. 

§  1438.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  file  his  allegations  in  writing, 
showing  that  the  executor  or  administrator  should  be  re- 
moved; to  which  the  executor  or  administrator  may  de- 
mur or  answer,  as  hereinbefore  provided.  The  issues 
raised  must  be  heard  and  determined  by  the  court. 

As  hereinbefore  provided— demurring  or  answering,  compare  sec 

Determined  by  the  court— My.  P.  Hep.  68. 

§  1439.  If  the  executor  or  administrator  has  absconded 
or  conceals  himself,  or  has  removed  or  absented  himself 
from  the  State,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the 
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court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  served. 
Oompare— Mc.  leso. 

§  1440.  In  the  proceedings  authorized  by  the  preceding 
sections  of  this  article,  for  the  removal  of  an  executor  or 
administrator*  the  court  may  compel  his  attendance  by  at- 
tachment, and  may  compel  him  to  answer  questions,  on 
oath,  touching  his  administration,  and»  upon  his  refusal 
so  to  do,  may  commit  him  until  he  obey,  or  may  revoke 
bis  letters,  or  both. 

OoB^eUInc  obsdisao*  ■  ■  wmysre,  mcs.  107,  MBS:  u  t*  contempt, 
see  sees,  law,  ^9. 
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CHAPTER  rv; 

OF  THE  INVBNTORT  AXtD  COMJBCTIOgr  OF 
THE  BFFBCTB  OF  DBCBDBNT8. 

Abt.  L  iVYmrTOKT,  AppsAisnaDrT,  asd  Fowbssiov  ov  Es- 
tate. 
tl  e1ibszzi.exbvt  avd  subbxvbbb  ov  pbopbvft  ov 

ESTATS. 

ABTICLE  I. 

DrysirTOKT,  AppKAiBBxxirT,  Ain>  Posssssiov  or  Ebtats. 

1449.  biyentory  to  be  retnmed,  Indadlng  the  bomestead. 

1444.  Appraisement  and  pay  of  appraisen. 

1445.  Oath  of  appraisers  and  Inventory,  bow  made. 

1446.  Inventory  so  account  for  moneys.  If  all  money,  no  appraise- 
ment necessary. 

1447.  Bffect  of  naming  a  debtor  execator. 

1448.  Discbarge  or  bequest  of  debt  against  executor. 

1449.  To  make  oatb  to  inventory. 

1450.  Letters  may  be  revoked  for  neglect  of  administrator. 
1461.  Inventory  of  after-discovered  property. 

.  14S2.  Administratorand  executor  to  possessreal  and  personal  estate. 
S  1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or 

devisees  at  the  end  of  ten  months,  uQless  there  are  debts  to 

be  satisfied. 


I 


§  1443.  Every  executor  or  administrator^  most  make 
axid  return  to  the  court,  within  three  months  after  his  ap- 
pointment, a  ti^ie  inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  including  the  homestead,  if  any, 
which  has  come  to  his  possession  or  knowledge.  [In  effect 
AprU  16th,  1880.] 

Within  three  months— amdt.  1880:  previoosly  at  first  term  after 
appointment:  but  Bft  to  aboUtloA  of  terms,  see  sec  71a. 

Inventory— when  unnecessary,  1  GaL  488:  receivable  at  chambers, 
sec.  166:  estoppel  as  to,  Ky.  F.  Bep.  203:  is  not  basis  of  oHnmlBSioiis, 
43CaL54S. 

S  1444.  To  make  the  appraisement,  the  court,  or  a 
juage  thereof,  must  appoint  three  disinterested  persons, 
(any  two  of  whom  may  act)  who  are  entitled  to  receive  a 
reasonable  compensation  for  their  services,  not  to  exceed 
five  dollars  per  day,  to  be  allowed  by  the  court  or  judge. 
The  appraisers  must,  with  the  inventory,  file  a  verified 
account  of  their  services  and  disbursements.  If  any  part 
of  the  estate  is  in  any  other  county  than  that  in  which 
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t 

letters  iAstied,  appiaisers  thereof  may  be  appointed,  either 
by  the  coart  or  judge  having  jurisdiction  of  the  estate,  or 
by  the  court  or  judse  of  such  other  county,  on  request  of 
the  court  or  judge  having  jurisdiction.  [In  effect  April 
16th,  1880.] 

Appraisers— daty  as  to  homestead,  sees.  1476,  1486:  appointed  at 
chambers,  sec.  166. 

§  1445.  Before  proceeding  to  the  execution  of  their 
dut^,  the  appraisers,  before  any  officer  authorized  to  ad- 
minister oaths,  must  take  ^i^d  subscribe  an  oath,  to  be 
attached  to  the  inventory,  that  they  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  them, 
according  to  the  best  of  their  Knowledge  and  ability. 
They  must  then  proceed  to  estimate  and  appraise  the 
property ;  each  article  must  be  set  down  separately,  with 
the  value  thereof  in  dollars  and  cents,  in  figures,  opposite 
to  the  articles,  respectively ;  the  inventory  must  contain 
all  the  estate  of  the  decedent,  real  and  personal,  a  state- 
ment of  all  debts,  partnerships,  and  other  interests,  bonds, 
mortgages,  notes,  and  other  securities  for  the  payment  of 
money  belonging  to  the  decedent,  specifying  the  name  of 
the  debtor  in  each  security,  the  date,  the  sum  originally 
payable,  the  indorsements  thereon,  (if  any)  with  their 
ilat-es,  and  the  sum  which,  in  the  judgment  of  the  ap- 
praiser,, may  be  collected  on  each  debt,  interest,  or  secu- 
rity; the  inventory  must  show,  so  far  as  the  same  can  be 
ascertained  by  the  executor  or  the  administrator,  what 
portion  of  the  property  is  community  property,  and  what 

portion  is  the  separate  property  of  the  decedent. 

• 

§  1446.  The  inventory  must  also  contain  an  account  of 
all  moneys  belonging  to  the  decedent  which  have  come  to 
the  hands  of  the  executor  or  administrator;  and  if  none, 
the  fact  must  be  sostated  in  the  inventory.  If  the  whole 
estate  consists  of  money,  there  need  not  be  an  appraise- 
ment, but  an  inventory  must  be  made  and  returned  as  in 
other  cases. 

§  1447.  The  naming  of  a  person  as  executor  does  not 
thereby  discharge  him  from  any  just  claim  which  the 
testator  has  against  him^  but  the  claim  must  be  included 
in  the  inventory,  and  the  executor  is  liable  for  the  same, 
as  for  so  much  money  in  his  hands,  when  the  debt  or  de- 
mand becomes  due. 

§  1448.  The  dischaxge  or  bequest  in  a  will,  of  any  debt 
or  demand  of  the  testator  against  the  executor  named, 
or  any  other  person,  is  not  valid  against  the  creditors  of 
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the  decedent,  but  !e  a  specUie  bequest  of  the  debt  ov  de- 
mand. It  must  be  included  in  the  inventory,  and  if  nee- 
essaiy,  applied  in  the  payment  of  the  debts.  If  not  nec- 
essary for  that  purpose,  it  must  be  paid  in  the  same 
manner  and  proportion  as  other  specific  legacies* 
Dttiasnd— or  claim,  meaning  of,  63  CaL  9fl8. 

§  1449.  The  inventory  must  be  signed  by  the  ap- 
praisers, and  the  executor  or  administrator  mast  take 
and  subscribe  an  oath  before  an  officer  authorized  to  ad- 
minister oaths,  that  the  inyentorv  contains  a  true  state- 
ment of  all  the  estate  of  the  decedent  wMch  has  come  to 
his  knowledge  and  possession,  and  narticulariy  <^  all 
money  belonging  to  the  decedent,  ana  of  all  just  claims 
of  the  decedent  against  the  affiant.  The  oath  must  be 
indorsed  upon  or  annexed  to  the  inventory. 

§  1450.  If  an  executor  or  administrator  neglects  <»  re- 
fuses to  return  the  inventory  within  the  time  prescribed, 
or  within  such  further  time,  not  exceeding  two  months, 
which  the  court  or  judge  shall  for  reasonable  cause  allow, 
the  court  may,  udbu  notice,  revoke  the  letters  testa- 
mentary or  of  admmistration,  and  the  executor  or  admin- 
istrator is  liable  on  his  bond  for  any  injury  to  the  estate, 
or  any  person  interested  therein,  arising  from  such  falloie. 

§  1451.  Whenever  property  not  mentioned  in  an  in- 
ventory that  is  made  and  filed,  comes  to  the  possession 
or  knowledge  of  an  executor  or  administrator,  he  must 
cause  the  same  to  be  appinised  in  the  manner  prescribed 
in  this  article,  and  an  .inventory  thereof  to  be  returned 
within  two  months  after  the  discovery:  and  the  making 
of  such  inventory  may  be  enforced,  aitejr  notice^  by  at- 
tachment or  removal  from  office. 

Eaforced  by  attaohnMat,  •to.— compare  sec.  1440. 

§  1452.  The  executor  or  administrator  is  entitled  to 
the  possession  of  all  the  real  and  personal  estate  of  the 
decedent,  and  to  receive  the  rents  and  profits  of  the  real 
estate  until  the  estate  is  settled,  or  until  delivered  over 
by  order  of  the  court  to  the  heirs  or  devisees;  and  must 
keep  in  good  tenantable  repair  all  houses,  buildings,  and 
fixtures  thereon  which  are  under  his  control.  The  heirs  or 
devisees  may  themselves,  or  jointly  with  the  executor  or 
administrator,  maintain  an  action  for  the  possession  of 
the  real  estate,  or  for  the  purpose  of  quieting  title  to  the 
same,  against  any  one  except  the  executor  or  adminis- 
trator; but  this  section  shall  not  be  so  construed  as  re- 
quiring them  so  to  doi    [In  effect  April  10th,  1880.] 
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FoaaeMiQ]!  of  ettat«— see  sec.  1561;  18  CaL  2Hh  penonaltr,  rlglitto, 
7  Cal.  215;  20  Cal.  ft20;  28  Cal.  182:  29  Cal.  907 :  by  coexecator,  SS  CaL  6B6: 
wlieii  tbat  of  hein,  etc.,  sec.  1S81 :  by  tatuband  of  devisee  and  execa> 
titz,  ^  CaL  4$i:  as  to  DartDeiship  propertyi  see  see.  1569:  ad]nlnlBtra< 
tor's  rigbt  of,aaalnstbeir8,20  CaL^:  47  CaL  168;  51  CaL  695;  Page  v. 
Tacker,Feb.4tbriM).4Pac.C.L.J.5^. 

TTntil  delirered  to  heirs^-see  sec.  1458. 

Action  by  exeoutor,  •to.-^ecB.  1496, 1561, 1982  ef  Mg. ;  14  CaL  117;  29 
Cal.  510;  81  CaL ;». 

Heirs  or  deyisees«-action  by,  not  compulsory,  amdt.  1860:  wbsn 
heir,  etc.,  may  maintain  ejectment,  18  CaL  458;  20  CaL  620;  51  Cal.  146. 

>    Joixiing  heir— erroneous  in  suit  as  to  personalty,  23  CaL  16. 

§  1453.  Unless  it  satisfactorily  appear  to  the  court  that 
the  rents,  issues,  and  profits  of  the  real  estate  for  a  longer 
period  are  necessaiyto  be  received  by  the  executor  or  ad- 
ministrator, wherewith  to  pay  the  debts  of  the  decedent,  or 
that  it  will  probably  be  necessary  to  sell  the  real  estate  for 
the  payment  of  such  debts,  the  court,  at  the  end  of  the  time 
limitea  for  the  presentation  of  claims  against  the  estate, 
must  direct  the  executor  or  administrator  to  deliver  pos- 
session of  all  the  real  estate  to  the  heirs-at-law  or  de- 
visees.   [In  effect  April  16th,  1880.] 

Delirery  of  possession— before  amdt.  1880,  at  end  of  ten  montb» 
from  first  publication  of  notice  to  creditors. 
Administratrix  not  to  dispose  of  propertyi  etc.— 50  Cal.  471. 

▲BTIGLE  n. 

EMBxzzLXsaEBrr  Aim  Svbbxndss  of  Pbofbrtt  ov  thb  Estate. 

S  1456.  EmbeaOJng  estate  before  grant  of  letters  testamentary. 
1 1499.  Citation  to  person  suspected  to  have  embeazled  estate,  etc. 
S  1460.  Befusai  to  obey  citation,  penalty  for,  and  for  embezzlement. 

May  be  compelled  to  disclose  oy  imprisonment.   Liable  for 

double  damages. 
S  1461.  Persons  intrusted  with  the  estate  of  decedent  may  be  cited 

to  account. 

§  1458b  If  any  person,  before  the  granting  of  letters 
testamentary  or  of  administration,  embezzles  or  alienates 
any  of  the  moneys,  goods,  chattels,  or  effects  of  a  de- 
cedent, he  is  chargeable  therewith  and  liable  to  an  ac- 
tion by  the  executor  or  administrator  of  the  estate,  for 
double  the  value  of  the  property  so  embezzled  or  alien- 
ated, to  be  recovered  for  the  oenefit  of  the  estate. 

Aetion  by  executors,  etc.— for  conversion,  14  CaL  250;  29  CaL  507: 
generally,  sees.  1452, 1460, 1561  et  $eq. 

%  1459L  If  any  executor,  administrator,  or  other  per- 
son interested  in  the  estate  of  a  decedent,  complains  to 
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the  Superior  Court,  or  a  judge  thereof,  on  oath,  that  any 
person  is  suspected  to  have  concealed,  embezzled,  smui^ 
gled,  conveyed  away,  or  disi>osed  of  any  moneys,  goods, 
ot  chattels  of  the  decedent,  or  has  in  his  possessfon  or 
knowledp;e  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain  evidences  of  or  tend  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  or  any  claim  or  demand,  or 
any- lost  will,  the  said  court  or  judge  may  cite  such  per- 
son to  appear  before  such  court,  and  may  examine  him  on 
oath  upon  the  matter  of  such  complaint.  If  such  person 
is  not  in  the  county  where  the  decedent  dies,  or  :where 
letters  have  been  granted,  he  may  be  cited  and  examined 
either  before  the  Superior  Court  of  the  county  whore  he 
is  found,  or. before  the  Superior  Court  of  the  county 
where  the  decedent  dies,  or  where  letters  have  been 
granted.  But  if,  in  the  latter  case,  he  appears  and  is 
Found  innocent,  his  necessary  expenses  must  be  allowed 
him  out  of  the  estate.    [In  effect  April  16th,  1880.] 

Section  inapplicable— to  transactions  after  death  of  decedent.  My. 
P.  Rep.  99. 

§  1460.  If  the  person  so  cited  refuses  to  appear  and 
suDmit  to  an  examination,  or  to  answer  such  interroga- 
tories as  may  be  put  to  him,  touching  the  matters  of  tne 
complaint,  the  court  may,  by  warrant  for  that  purpose, 
commit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  he  submits  to  the  order  of  the  court,  or  is 
discharged  according  to  law.  If,  upon  such  examina- 
tion, it  appears  that  he  has  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  that  he  has  in  his  possession 
or  knowledj|[e  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writings  containing  evidences  of  or  tending  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  claim,  or  demand,  or  any  lost 
will  of  the  decedent,  the  court  may  make  an  order  re- 
quiring such  person  to  disclose  his  knowledge  thereof  to 
tQe  executor  or  administrator,  and  may  commit  him  to 
the  county  jail,  there  to  remain  until  the  order  is  com- 
plied with,  or  he  is  discharged  according  to  law;  and  all 
such  interrogatories  and  answers  must  be  in  writing, 
signed  by  the  party  examined,  and  filed  in  the  court. 
The  order  for  such  disclosure  m^de  upon  such  examina- 
tion shall  be  prima  facie  evidence  of  the  right  of  the  ex- 
ecutor or  administrator  to  such  property  in  any  action 
brought  for  the  recovery  thereof:  and  any  judgment  re- 
covered therein  must  be  for  double  the  value  of  the  prop- 


470  EFFIICTS  OF  DECEDENTS.  §  1461 

erty  as  assessed  by  the  court  or  jury,  or  for  return  of  the 
property  aud  damages  in  addition  thereto,  equal  to  the 
value  dt  such  property.  In  addition  to  the  examination 
of  the  party,  witnesses  may'be  produced  and  examined 
on  either  side.  [In  effect  April  16th,  1880.] 
Oontempt— sees.  1209, 1219. 

§  1461.  The  Superior  Court,  or  a  judge  thereof,  upon 
the  complaint,  on  oath,  of  any  executor  or  administrator, 
may  cite  any  person  who  has  been  intrusted  with  any 
part  of  the  estate  of  the  decedent  to  appear  before  such 
court,  and  require  him  to  render  a  full  account,  on  oath, 
of  any  moneys,  goods,  chattels,  bonds,  accounts,  or  other 
property  or  papers  belonging  to  the  estate,  which  have 
come  to  his  possession  in  trust  for  the  executor  or  ad- 
ministrator, and  of  his  proceedings  thereon;  and  if  the 
person  so  cited  refuses  to  appear  and  render  such  ac- 
count, the  court  may  proceed  against  him  as  provided  in 
the  preceding  section.    [In  effect  April  16th,  1880.] 
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ABT.    L    OF  THB  FBOVI8IOS  VOB  THS  SUPPOBT  OP  THB  FAX- 
ILT. 
n.    Or  THB  HOXBSTBAP. 

ARTICLE  L 
Or  THB  PBOVISION  fob  THB  SUPFOBT  OF  TH9  FAXII.7. 

1 1464.  Widow  and  minor  children  may  remaiQ  in  decedent's  house,  ete. 

1 1465.  All  nroperty  exempt  from  execution  to  be  set  apart  for  use  of 

nmily. 

1 1466.  May  make  extra  allowance. 
I  1467.  Payment  of  allowance. 

I  1468.  Property  set  apart,  how  apportioned  between  widow  and  chil- 
dren. 

S  1469.  Estate  less  than  fifteen  hundred  dollars  to  go  to  wife  and  child ; 
those  less  ttian  tliree  thousand  to  be  summarily  adminiv- 
tered. 

8  1470.  When  all  property  to  go  to  children. 

§  1464.  When  a  person  dies,  leaTing  a  widow  or  minor 
cluldren,  the  widow  or  children,  until  letters  are  granted 
and  the  inventory  is  returoed,  are  entitled  to  remain  in 
possession  of  the  homestead,  of  all  the  wearing  apparel 
of  the  family,  and  of  all  the  household  furniture  ox  the 
decedent,  and  are  also  entitled  to  a  reasonable  provision 
for  their  support,  to  be  allowed  by  the  Superior  Court,  or 
a  judge  thereof.    [In  effect  April  16th,  1880.] 

Occupying  homestead— until  letters  granted,  15CaL  47:  rent  for, 
after  return  of  inyentory,  My.  P.  Bep.  65. 

Household  furniture— mortgaged,  allotted  to  widow.  My.  P.  Bep. 
227. 

Other  personal  property— widow  has  not  control  of,  29  Cal.  51S. 

FroTisions  for  support— of  family,  sees.  1466, 1467. 

§  1465.  Upon  the  return  of  the  inventory,  or  at  any 
subsequent  time  during  the  administration,  the  court  may, 
on  its  own  motion,  or  on  petition  therefor,  set  apart  for 
the  use  of  the  surviving  husband  or  wife,  or,  in  case  of 
Ixis  or  her  death,  to  the  minor  children  of  the  decedent, 
all  the  property  exempt  from  execution,  including  the 
homestead  selected,  designated,  and  recorded;  provided, 
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such  homestead  was  selected  -from  the  common  property, . 
or  from  the  separate  property,  of  the  persons  selecting 
or  joining  in  tbe  selection  of  the  same.  If  none  has  been 
selected,  designated,  and  recorded,  or  in  case  the  homestead 
was  selected  by  the  sorv ivor  out  oi  tbe  separate  property  of 
the  decedent,  the  decedent  not  having  joined  therein,  the 
court  must  select,  designate,  and  set  apart,  and  cause  to 
be  recorded,  a  homestead  for  the  use  of  the  surviving 
husband  or  wife  and  the  minor  children;  or  if  there  be 
no  surviving  husband  or  wife,  then  for  the  use  of  the 
minor  children,  in  the  manner  provided  in  article  two  of 
this  chapter,  out  of  the  common  property,  or  if  there  be 
no  common  property,  then  out  of  the  real  estate  belong- 
ing to  the  decedent.    [In  effect  April  16th,  1880.] 

Homestead— nature  of  estate,  86  Cal.  11 :  extent  of  33  Gal.  220;  87 
Cal.  179 ;  47  Gal.  627 :  residence  required,  82  Cal.  ti29, 630 :  when  right  not 
iHurred,  53  Gal.  719. 

Settinc  apart  homestead—**  may  "  interpreted  '*  shall,"  My.  P.  Sep. 
86;  45  Cal.  696:  duty  of  judge,  35  CaL  310,320:  45  CaL  686:  in  the  man- 
ner provided  by  repealed  sections,  47  Gal.  79;  50  Gal.  539:  wltbdraws 
from  estate, 29  Cal.  101 ;  39  Cal.  310;  My.  P.  Rep.  70, 155 ;  Estate  of  Bums, 
Feb.  28th,  1880,  5  Pac.  C.  L.  J.  49:  subject  to  incumbrances,  50  Gal.  544: 
when  right  not  waived,  50  Cal.  885:  order  of  sale  does  not  prevent,  61 
CaL  563:  where  widow  marries  again,  43  CaL  642;  46  Gal.  265:  where 
partnership  property,  89  Cal.  665:  order  must  be  recorded,  sec.  1486: 
jurisdiction,  23  Cal.  417;  but  see  Supebsbdbd  Coukts,  sec.  76»: 
money  as  substitute,  not  permitted,  80  Cal.  105. 

Separate  property  of  person  selecting,  etc.—amdt.  1880:  compare 
sec.  1474,  and  60  Cal.  541. 

§  1466.  If  the  amount  set  apart  be  insufficient  for  the 
support  of  the  widow  and  children,  or  either,  the  court 
or  a  judge  thereof  must  make  such  reasonable  allowance 
out  of  me  estate  as  shall  be  necessary  for  the  mainten- 
ance of  the  family,  according  to  their  circumstances,  dur- 
ing the  progress  of  the  settlement  of  the  estate,  which, 
in  case  of  an  insolvent  estate,  must  not  be  longer  than 
one  year  after  granting  letters  testamentary  or  of  adminis- 
tration.   [In  effect  April  16th,  1880.] 

Family  allowance— marital  basis  for.  My.  P.  Bep.  1 :  maintenance  ac> 
cording  to  circumstances,  39  Cal.  80. 

§  1467.  Any  allowance  made  by  the  court  or  judge,  in 
accordance  with  the  provisions  of  this  article,  must  be 
paid  in  preference  to  all  other  charges,  except  funeral 
charges  and  expenses  of  administration:  and  any  such 
allowance,  whenever  made,  may,  in  the  discretion  of  the 
court  or  judge,  take  effect  from  the  death  of  the  decedent. 

§  1468.  When  property  is*  set  apart  for  the  use  of  the 
family  by  the  Superior  Court,  such  property  shall  be  for 

CoDX  Crv.  Paoo. 
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*tbe  benefit  of  the  fteveral  pdHjes,  as  proyided  in  aection 
fourteen  hundred  and  sixty-Ave  of  this  Code,  [In  effect 
April  16th,  1880.]  ^ 

where  widow  has  a  maintenance— flee.  WO. 

§  1469.  If,  upon  the  return  of  the  inyentory  of  the 
estate  of  a  deceased  person,  it  shall  appear  therefrom 
that  the  value  of  the  whole  estate  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  and  if  there  be  a  widow 
or  minor  children  of  the  deceased,  the  court  or  a  judge 
thereof  shall,  by  order,  require  all  persons  interested  to 
appear  on  a  day  fixed,  to  show  cause  why  the  whole  <^ 
said  estate  should  not  be  assigned  for  the  use  and  support 
of  the  family  of  the  deceased.  Notice  thereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  pro- 
vided in  sections  one  thousand  six  hundred  and  thirty- 
three,  one  thousand  six  hundred  and  thirty-five,  and  one 
thousand  bix  hundred  and  thirty-eight  of  this  Code.  If, 
upon  the  hearing,  the  court  finds  that  the  value  of  the 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars, 
it  shall,  by  a  decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  and  minor  children,  if  there  be 
a  widow  and  minor  children,  and  if  no  widow,  then  for 
the  children,  if  there  be  any,  and  if  no  children,  then  for 
the  widow,  the  whole  of  the  estate,  after  the  payment  of 
the  expenses  of  the  last  illness  of  the  deceased,  funeral 
charges,  and  expenses  of  administration,  and  there  must 
be  no  further  proceedings  in  the  administration,  unless 
further  estate  be  discovered.    [In  effect  April  16th,  188Q.] 

§  1470.  If  the  widow  has  a  maintenance  derived  from 
her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  preceding  sections  of  this  article,  the  whole  property 
so  set  apart,  other  than  the  homestead,  must  go  to  the 
minor  children.    [In  effect  April  16th,  1880] 

ABTICLE  II. 
Ot  thb  Houestxad. 

S  1474.  Bights  of  surviYor  to  homestead.  _ 

S  1475.  Selectea  and  recorded  homestead  set  off  to  person  entitled. 
Sabsistliifir  liens  to  be  paid  by  solvent  estate. 

S  1476.  Appraisers  to  canre  out  of  the  original,  exceeding  five  thou- 
sand  dollars  in  value,  a  homestead,  and  report  the  same. 

S  1477.  Report  of  the  appraisers.  Mii^ority  and  minority,  which  may 
be  confirmed. 

S  1478.  Day  to  be  set  for  confirming  or  rejecting  the  report  of  the  ap- 
praisers. Appeal.  ,     .. 

S  1479.  If  report  rejected,  other  appraisers  appointed.  If  again  re- 
jected, partition  suit  to  be  brought. 

S  1460.  Instead  ox  dividing  the  homestead,  who  may  take  a  deed  time- 
of  at  appraised;  value. 
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S  1481.  If  no  homestead  Is  selected  and  recorded  prior  to  death  of 

decedenti  one  may  be  petitioned  for. 
S  1482.  Court  to  direct  partition  suit  in  the  District  Court,  when.   Pro* 

ceedinffs  thereon. 
S  1483.  If  property  is  common  or  separate,  court  to  cause  appraise* 

ment  and  admeasurement  to  be  made. 
%  1484.  New  appraisement,  when  ordered.  Instead  of  deeding  property 

at  appraised  vaJue,public  sale  to  be  ordered,  when. 
S  1485.  Costs,  to  whom  chargeable.   Persons  succeedli^  to  rights  of 

homestead  owners  have  all  their  powers  and  rights. 
S  1486.  Certified  copies  of  certain  orders  to  be  reciurded. 

§  1474.  If  the  homestead  selected  by  the  husband  and 
wife,  or  either  of  them,  daring  their  coverture,  and  te> 
corded  while  both  were  living,  was  selected  from  the 
community  property,  or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  of  the  same, 
it  vests,  on  the  death  of  the  husband  or  wife,  absolutely 
in  the  survivor.  If  the  homestead  was  selected  from  the 
separate  property  of  either  the  husband  or  the  wife,  with- 
out his  or  her  consent,  it  vests,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  her  heirs, 
subject  to  the  power  of  the  Superior  Court  to  assign  it  for 
a  limited  period  to  the  family  of  the  decedent.  In  either 
case  it  is  not  subject  to  the  payment  of  any  debt  or  liabil- 
ity contracted  by  or  existmg  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife,  except  as  provided  in 
the  Civil  Code.     [In  effect  April  16th,  1880.] 

Homestead— generally ,  and  setting  apart,  sec.  1465,  notes. 

Separate  property  of  person  selecting,  etc.— amdt.  1880. 

SvrvlTorship  of  homestead— out  of  separate  property,  50  Cal.  5S9: 
changes  in  Codes,  52  Cal.  294:  before  such  changes,  49  Cal.  198:  an^see 
4Cai:266;  8  Cal.  507;  14  Cal.  472;  23  Cal.  415;  25  Cal.  114;  31  Cal.  526;  35 
Cal.  320;  36  CaL  16;  37  CaL  176. 

§  1475.  If  the  homestead  selected  and  recorded  prior 
to  the  death  of  the  decedent  be  returned  in  the  inventory 
appraised  at  not  exceeding  tive  thousand  dollars  in  value, 
or  was  previously  appraised  as  provided  in  the  Civil  Code, 
and  such  appraised  value  did  not  exceed  that  sum,  the 
Superior  Court  must,  by  order,  set  it  off  to  the  persons  in 
whom  title  is  vested  by  the  preceding  section.  If  there 
be  subsistingliens  or  incumbrances  on  the  homestead,  the 
claims  secured  thereby  must  be  presented  and  allowed  as 
other  claims  against  the  estate.  If  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  against  the  estate,  the 
claims  so  secured  must  be  paid  out  of  such  funds.  If  the 
funds  of  the  estate  be  not  sufficient  for  that  purpose,  the 
claims  so  secured  shall  be  paid  proportionately  with  other 
claims  allowed,  and  the  liens  or  mcumbrances  on  the  home* 
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Stead  shall  only  be  enforced  against  the  homestead  f cr  i 
any  deficiency  remainioji;  after  such  payment.  [In  effect 
April  16th,  1880.] 

Homestead  selected  during  decedent's  lifttiQe««flect  of  oettiiig 

apart,  41  cal.  34. 

Liens  or  incnmbnmoes— on  bomestead*  former  effect  of  settliig 
apart  mortgaged  premises,  45  Cal.  496. 

§  1476.  If  the  homestead,  as  selected  and  recorded,  he 
returned  in  the  inventory  appraised  at  more  than  live 
thousand  dollars,  the  appraisers  mast,  before  they  make 
their  return,  ascertain  and  appraise  the  value  of  the 
homestead  at  the  time  the  same  was  selected,  and  if  such 
value  exceeded  iive  thousand  dollars,  or  if  the  home- 
stead was  appraised  as  provided  in  the  Civil  Code,  and 
such  appraised  value  exceeded  that  sum,  the  appraisers 
must  aetermine  whether  the  premises  can  be  divided 
without  material  injury,  and  it  they  find  that  they  can 
be  thus  divided,  they  must  admeasure  and  set  apart  to 
the  parties  entitled  thereto,  such  portion  of  the  premises, 
including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  five  thousand  dollars,  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  the  por- 
tion set  apart  as  a  homestead.  If  the  appraisers  find  that 
the  jpremises  exceeded  in  value,  at  the  time  of  their  se- 
lection, the  sum  of  five  thousand  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  must  re- 
port such  finding,  and  thereafter  the  court  m&j  make  an 
order  for  the  sale  of  the  premises  and  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto.  [In  effect 
Jufy  1st,  1874.] 

Appraisement-^enerally,  ^  1444. 

§  1477.  An^  two  of  the  appraisers  concurring  may  dis- 
charge the  duties  imposed  upon  the  three,  and  make  the 
report.  A  dissenting  report  may  be  made  by  the  third 
appraiser.  The  report  must  state  fully  the  acts  of  the 
appraisers.  Both  reports  may  be  heard  and  considered 
by  the  court  in  determining  a  confirmation  or  rejection  of 
the  majority  report,  but  the  minority  report  must  in  no 
case  be  confirmed. 

§  1478.  When  the  report  of  the  appraisers  is  filed,  the 
court  must  set  a  day  for  hearing  any  objections  thereto, 
&om  any  one  interested  in  the  estate.  Notice  of  the  hear- 
ing must  be  given  for  such  time,  and  in  such  manner  as 
the  court  may  direct.  If  the  court  be  satisfied  that  the 
report  is  correct,  it  must  be  confirmed,  otherwise  rejected. 
In  case  the  report  is  rejected,  the  court  may  appoint  new 
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Ci^ppraisers  to  examine  and  report  upon  the  homestead, 
^nd  similar  proceedings  may  be  had  for  the  confirmation 
or  rejection  of  their  report  as  upon  the  first  report.  [In 
effect  July  1st,  1874.1 

# 

§§  1479,  1480,  1481,  1482,  1483,  1484  are  repealed.  [In 
effect  July  1st,  1874.] 

S  1485.  The  costs  of  all  proceedings  in  the  Superior 
Oourt  provided  for  in  this  cnapter,  must  be  paid  by  the 
estate  as  expenses  of  administration.  Persons  succeed - 
Ins  by  purchase  or  otherwise  to  the  interests,  rights,  and 
t;itle  of  successors  to  homesteads,  or  to  the  right  to  have 
lioniesteads  set  apart  to  them,  as  in  this  chapter  provided, 
liave  all  the  rights  and  benefits  conferred  oy  law  on  the 
persons  whose  interests  and  rights  they  acquire.  [In  ef- 
fect April  16th,  1880.] 

Costs  of  proceedings— payable  oat  of  estate,  My.  P.  Bep.  156. 

g  1486.  A  certified  copy  of  every  final  order  made  in 
pursuance  of  this  article,  by  which  a  report  is  confirmed, 
property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  office  of  tne  recorder  of  the  county  where  the  home- 
stead property  is  situated. 

Oertifled  copy— recording,  see  sec.  1719. 
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CHAPTER  YL 

OF  CLAIMS  AGAINST  THE  ESTATR 

1 1490.  Notice  to  creditors.   Additional  notice. 

I  1491.  Time  expressed  in  the  notice. 

I  1492.  Copy  imu  proof  of  notice  to  he  filed  and  order  made. 

S  1493.  Time  witmn  wtiieti  claims  i^ainst  an  estate  most  be  presented. 

i  1494.  Claims  to  be  sworn  to,  and  wtien  allowed,  to  bear  same  tsLter- 
est  as  judgments. 

S  1495.  Probate  judge  may  present  claim,  and  action  thereon. 

i  1496.  Allowance  and  rejection  of  claims.  « 

i  1497.  Approved  claims  or  copies  to  be  filed.  Claims  secured  b/ liens 
may  be  described.  Lost  claims. 

1 1486.  Rejected  claims  to  be  sued  for  within  tliree  months. 

S  1499.  Claims  barred  by  Statute  of  Limitations.  When  and  who  pro- 
bate judge  may  examine. 

9  12S00.  Claims  must  be  presented  before  suit. 

S  1501.  Time  of  Umltatfon. 

S  1502.  Claims  in  action  pending  at  time  of  decease. 

i  1503.  Allowance  of  claim  in  part. 

S  1504.  Effect  of  judgment  against  executor. 

S  1503.  Execution  not  to  issue  after  death.  If  one  is  levied  the  prop* 
erty  may  be  sold. 

S  1506.  What  judgment  is  not  a  lien  on  real  property  of  estate. 

$  1507.  May  refer  doubtful  claims.  Effect  of  referee's  allowance  or 
rejection. 

S  1508.  Trial  Dy  referee,  how  confirmed  and  its  effect. 

i  1509.  Liability  of  executor,  etc.,  for  costs. 

§  1510.  Claims  of  executor,  etc.,  against  estate. 

§  1511.  Executor  neglecting  to  give  notice  to  creditors,  to  be  remoTed. 

S  1512.  Executor  to  return  statement  of  claims. 

§  1490.  Every  executor  or  administrator  must,  imme- 
diately after  bis  appointment,  cause  to  be  published  in 
some  newspaper  ot  the  county,  if  there  be  one,  if  not, 
then  in  such  newspaper  as  may  be  designated  by  the 
court,  a  notice  to  the  creditors  of  the  decedent,  requiring 
all  persons  having  claims  against  him  to  exhibit  them, 
witli  the  necessary  vouchers,  to  the  executor  or  adminis- 
trator, at  the  place  of  bis  residence  or  business,  to  be  speci- 
fied in  the  notice;  such  notice  must  be  published  as  often, 
as  the  judge  or  court  shall  direct,  but  not  less  than  once 
a  week  for  lour  weeks;  the  court  or  judge  may  also  direct 
additional  notice  by  publicatioiTor  posting.  In  o^se  snch 
executor  or  administrator  resigns,  or  is  remoy.i^,  before 
the  time  expressed  in  the  notice,  his  successor  must  give 
notice  only  for  the  unexpired  time  allowed  for  such  pre- 
sentation. 

Publication  of  notice— how  often,  S  1705. 
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Olaima  to  1m  eiklbited— scope  of  word  *'  claims,"  9  GaL  06;  21  Gal. 
2&;  27  CaL  SSO. 

X^BTo  montha'  neg^Iect— to  give  notice,  causes  revocation  of  letters, 
sec.  1511. 

S  1491.  The  time  expressed  in  the  notice  must  be  ten 
months  after  its  first  puolicatlon  when  the  estate  exceeds 
in  value  the  sum  of  ten  thousand  dollars,  and  four  months 
i^ben  it  does  not. 

Fignrea  of  appraisement  goTem— My.  P.  Bep.  203. 

S  1492.  After  the  notice  is  given,  aai  reonired  by  the 
preceding  section,  a  copy  thereof,  with  the  affidavit  of  due 
publication,  or  of  publication  and  posting,  must  be  filed, 
and  upon  such  affidavit  or  other  testimony  to  the  satisfac- 
tion of  the  court,  an  order  or  decree  showing  that  due 
notice  to  creditors  has  been  given,  and  directing  that  such 
order  or  decree  be  entered  in  the  minutes  and  recorded, 
must  be  made  by  the  court. 

Affidavit  of  pnblication~of  notice,  sees.  2010, 2011. 

S  1493.  All  claims  arising  upon  contracts,  whether  the 
sdtne  be  due,  not  due,  or  contingent,  must  be  presented 
y^tkin  the  time  limited  in  the  notice,  and  any  claim  not 
gb  presented  is  barred  forever;  provided,  however,  that 
nrhen  it  is  made  to  appear  by  the  affidavit  of  the  claim- 
ant, to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
that  the  claimant  had  no  notice  as  provided  in  this  chap- 
ter, by  reason  of  being  out  of  tlie  State,  it  may  be  pre- 
sented at  any  time  before  a  decree  of  distribution  is 
-  entered.    [In  effect  April  16th,  1880.] 

Olaim-action,  none  unless  claim  presented,  sec.  1000:  after  rejec- 
tion, sec.  1498:  pending  at  death,  claim  must  be  presented,  sec.  loe2 
aflLOavit,  see.  1494:  allowance  or  rejection  of.  sees.  1496-1496, 1503:  My 
F.  Bep.  103:  amendment,  23  Gal.  962:  contingent,  sees.  1648:  18  Cu.  ^; 
34  Cat  263 ;  Hy .  P.  Rep.  46 ;  49  CaL  111:  due,  when,  findings  should  show 
5S  Gal.  84:  executor,  by,  sec.  1510:  against,  judgment  on,  sees.  1504, 1509; 
Interest  on,  sees.  14.44, 1513:  Judge  of  Superior  Court,  sec.  1495:  judg- 
menti against  decedent,  where,  sec.  1506:  lien,  see  Mortgage:  limita- 
tions, barred  by  statute  of,  sees.  853,  1499,  1501 :  meaning  of  word,  62 
GaL  668:  mortgage,  or  lien  on,  sees.  1475, 1497, 1500:  My.  PTlCep.  184:  not 
due,  when  notuarred.  19  GaL  85:  out  of  State,  where  claimant,  22  CaL 
96:  partner  of  surviving,  contingent,  34  Gal.  263:  presentation  of, 
proper  before  publication  of  notice  to  creditors,  19  Gal.  330:  on  note, 
not  a  demand  of  payment.  49  Gal.  469:  object  of,  10  Gal.  559:  examina- 
tion on,  by  Jadge,  sec.  1499:  time  limited  for,  barred  if  later,  34  Gal. 
608;  My.  P.  Bep.  159:  trust  fund,  as  to,  22  Gal.  518;  81  Gal.  17 :  on  mort- 

S:e,orllen,  sec.  1500:  without, pledge  may  be  redeemed  by  adminis- 
tor,  My.  P.  Bep.  87 :  not  requljred  of  claimant  of  specific  property,  0 
GsL  643:  necessity  of,  18  Gal.  422:  objection  to  omission,  when  too  late, 
42  Gal.  130:  reference  of,  sec.  1507:  slgnlflcation  of  word,  6  Gal.  666;  9 
CaL  036;  21  Gal.  25;  27  Gal.  350;  38Cia.  87;  52  GaL  568:  statement  of 
claims,  sec.  1512:  statutory  sense,  demand,  when  not  claim  in,  10  Gal. 
380:  taxes,  when  not,  43  GaL  492;  50  GaL  522,  and  see  sec,  1668. 
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§  1494.  Erery  claim  ^bich  is  due,  when  presented  to 

the  executor  or  admiuistrator,  must  be  supported  by  tbe 
affidavit  of  the  claimant,  or  some  one  in  bis  behalf,  that 
the  amount  is  iustly  due,  that  no  payments  have  been 
made  thereon  Which  are  not  credited,  and  that  there  are 
no  offsets  to  the  same,  to  the  knowledge  of  the  affiant. 
If  the  claim  be  not  due  when  presented,  or  be  contingent, 
the  particulars  of  such  claim  must  be  stated.  When  the 
affi(Iavit  is  made  by  a  person  other  than  the  claimant,  he 
must  set  forth  in  the  affidavit  the  reason  why  it  is  not 
made  by  the  claimant.  The  oath  may  be  taken  before 
any  officer  authorized  to  administer  oatns.  The  executor 
or  administrator  may  also  require  satisfactory  vouchers 
or  proofs  to  be  produced  in  support  of  the  claim.  If  the 
estate  be  insolvent,  no  greater  rate  of  interest  shall  be 
allowed  upon  any  claim  after  the  iirst  publication  of  no- 
tice to  creditors  than  is  allowed  on  judgments  obtained  in 
the  Superior  Court.    [In  effect  April  Kith,  1880.] 

Every  claim— signification,  see  under  Culuc,  sec  1^3n :  on  jnort* 
gage.or  lien,  see  sec.  1500  and  note. 

Affidavit— by  person  other  tlian  claimant,  formerly  held  Improper* 
14  Cal.  mi  need  of ,  18  Cal.  422. 

Section— when  not  to  be  Invoked,  '42  Gal.  174. 

Oonting^ent  claim— see  18  Cal.  422;  49  Cal.  111. 

Interest— on  claim,  14  Cal.  172:  waiver  of.  My.  P.  Rep.  335:  on  jndflf 
ment  against  adminiBtrator,  19  Cal.  98:  where  Judgment  on  rejectect 
claim,  18  Cal.  376. 

Insolvent  estate— rate  of  interest  restricted.  My.  F.  Bep.  59. 

§  1495.  Any  judge  of  a  Superior  Court  may  present 
a  claim  against  the  estate  of  a  decedent  for  allowance 
to  the  executor  or  administrator  thereof,  and  if  the  ex- 
ecutor or  administrator  allows  the  claim,  he  must  in 
writing  designate  some  other  judge  of  the  Superibr  Court 
of  the  same  or  an  adjoining  county,  who,  upon  the  pre- 
sentation of  such  claim  to  him,  is  vested  with  power  to 
allow  or  reject  it,  and  the  judge  pVesentlne  such  claim,  in 
case  of  its  rejection  by  the  executor  or  administrator,  or 
by  such  judge  as  shall  have  acted  upon  it,  has  the  same 
right  to  sue  in  a  proper  courfr  for  its  recbvery  as  other  per- 
sons have  when  their  claims  against  an  estate  are  rejected. 
[In  effect  AprU  16th,  1880.] 

§  1496.  When  a  claim,  accompanied  by  the  affidavit 
required  in  this  chapter,  is  presented  to  the  executor  or 
administrator,  he  must  indorse  thereon  his  allowance  or 
rejection,  with  the  day  and  date  thereof.  If  he  allow  tlie 
claim,  it  must  be  presentM  to  a  judge  of  th6  Superior 
Court  for  his  approval,  who  must  in  the  same  manner  in- 
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dorse  upon  it  bis  allowance  or  rejection.    If  the  executor 
or  administrator,  or  the  judge,  refuse  .or  neglect  to  in- 
dorse duch  allowance  or  rejection  for  ten  days  after  the 
claim  has  been  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  tbe  presentation 
l;>e  made  by  a  notary,  the  certificate  of  such  notary,  un- 
der seal,  shall  be  prima  facie  evidence  of  such  presenta- 
tion and  the  date  thereof.    If  the  claim  be  presented  to 
tbe  executor  or  administrator  before  the  expiration  of  the 
time  limited  for  the  presentation  of  claims,  the  same  is 
presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  and  b^  the  judge,  after  the  expiration  of 
such  time.    If  the  claim  be  payable  in  a  particular  kind 
of  money  or  currency,  it  shall,  if  allowed,  be  payable  only 
in  such  money  or  currency.    [In  effect  April  16th,  1880.] 

Allowance  of  claim— by  executor,  verbal  not  enough,46Cal.  154: 
l>y  one  administrator,  sufficient,  24  Cal.  491 :  by  Judge,  49  GaL  154;  on 
mortgage,  effect  of,  6  Cal.  412;  generally,  effect  of,  18  CaL  422 ;  26  Cal.  421. 

Rejection  of  claim— by  executor's  Inaction,  34  Cal.  224:  by  Judge, 
pounds,  22  Cal.  99 :  further  proofs  before,  23  Cal.  363. 

§  1497.  Everv  claim  allowed  by  the  executor  or  ad- 
ministrator, and  approved  by  a  judge  of  the  Superior 
Court,  or  a  copy  thereof,  as  hereinafter  provided,  must, 
vTithin  thirty  days  thereafter,  be  filed  in  the  court,  and 
be  ranked  among  the  acknowledged  debts  of  tbe  estate, 
to  be  paid  in  due  course  of  administration.    If  the  claim 
be  founded  on  a  bond,  bill,  note,  or  any  other  instrument, 
a  copy  of  such  instrument  must  accompanv  the  claim, 
and  the  original  instrument  must  be  exhibited,  if  de- 
manded, unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit,  con- 
taining a  copy  or  particular  description  of  such  instru- 
ment, and  stating  its  loss  or  destruction.    If  the  claim,  or 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien 
which  has  been  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  the  land  affected  by  it  lies,  it  shall 
be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to 
the  date,  volume,  and  page  of  its  record.    If,  in  any  case, 
the  claimant  has  left  any  original  voucher  in  the  hands  of 
the  executor  or  administrator,  or  suffered  the  same  to  be 
filed  in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his 
claim.    A  brief  description  of  every  claim  filed  must  be 
entered  by  the  clerk  in  the  register,  showing  the  name  of 
the  claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance.    [In  effect  April  16th, 
1880.] 


^ 
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Allow«dolalin-Btatuof,«CaLe66:»Cal.asS;46  GaL  SIS;  4t  CM. 

152:  not  Interest  bearing,  My.  P.  Rep.  12S. 

Filing  claim— omission,  when  does  not  bar,  24  Gal.  4BI:  provisloD 
merely  directory,  4ff  Cal.  904. 

Olahn  secnred  by  mortgage,  etc.— see  sec.  1500  and  note,  and  see 
27  Cal.  350. 

§  1498.  When  a  claim  is  rejected  either  by  the  exec- 
utor or  administrator,  or  ajadge  of  the  Superior  Court, 
the  holder  must  bring  suit  in  the  proper  court  against  the 
executor  or  administrator  within  three  months  after  the 
date  of  its  rejection,  if  it  be  then  due,  or  within  two 
months  after  it  becomes  due,  otherwise  the  claim  shall  be 
forever  barred.    [In  effect  April  16th,  1880.] 

Time  for  bringing  soit-^eec.  1501 ;  2  Gal.  385;  19  Gal.  85:  34  Gal.  235. 

§  1499.  No  claim  must  be  allowed  by  the  executor  or 
administrator,  or  by  a  judge  of  the  Superior  Court,  which 
is  barred  by  the  Statute  of  Limitations.  When  a  claim 
is  presented  to  a  judge  for  his  allowance,  he  may,  in  his 
discretion,  examine  the  claimant  and  others  on  oath,  and 
hear  any  legal  evidence  touching  the  validity  of  the 
claim.    [In  effect  April  16th,  1880.1 

Statute  of  Limitations— sees.  335-363:  object  of,  sec.  353:  to  prolong 
period.  19  Cal.  85;  and  time  of  vacancy  immaterial,  10  GaL  986:  va- 
cancy in  administration  does  not  affect,  sec.  1501  and  note :  on  judg- 
ment against  decedent,  19  Cal.  97 :  allowance  of  barred  claim,  not 
binding.  23  Gal.  363:  notefer  outlawed  debt,  wben  valid,  50  GaL  547: 
when  debt  barred.  51  Gal.  215. 

§  1500.  Ko  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereou,  unless  the  claim  is  first  pre- 
sented to  the  executor  or  administrator,  except  in  the  fol- 
lowing case :  an  action  may  be  brought  by  any  holder  of 
a  mortgage  or  lien  to  enforce  the  same  against  the  prop- 
eity  of  die  estate  subject  thereto,  where  all  recourse 
against  any  other  property  of  the  estate  is  expressly 
waived  in  the  complaint;  but  no  counsel  fees  shall  be 
recovered  in  sucii  action  unless  such  claim  be  so  pre- 
sented.   [In  effect  March  15th,  1876.]   • 

No  action  on  claim— without  presentation,  38  Gal.  3:  claim  barred 
but  not  extinguished,  M  Cal.  145.  ' 

Mortgage  on  lieUf  presentation  of  claim  on— need  of,  6  GaL  386; 
24  Gal.  4J9;  27  Cal.  350;  46  Cal.  154,  222;  52  Cat  232:  effect  of  faUure,a8 
bar.  etc.,  see  last  subhead,  and  10  Gal.  555:  21  Gal.  67:  42  Gal.  493;  fiOCaL 
145;  Hib.  8.  &  L.  Soc.  v.  Jordan,  May  19th,  1880;  5  Pac.  G.  L.  J.  391: 
objection  too  late,  28  Cal.  568:  subsequent  proceedings,  sec.  1569:  21 
CaJ.  24;  24  caL  499;  47  Cal.  154:  unnecessary,  where  no  relief  asked 
against  estate,  42  Gal.  179;  45  Gal.  433:  changes  in  statutes,  see  Hib.  8. 
A  L.  Soc.  V.  Jordan,  May  19th,  1880;  5  Pac.  C.  L.  J.  391. 

§  1501.  The  time  during  which  there  shall  be  a 
vacancy  in  the  administration  must  not  be  incladed  in 
any  limitations  herein  prescribed. 
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Ftoxiod  of  Taeaiioy'ln  administration,  not  coonted,  10  Cat  886;  19 
Cal.  8&. 

S  3.502.  If  an  action  is  pending  against  the  decedent 
Sbt  the  time  of  his  death,  the  plaintiff  must  in  like  manner 
present  his  claim  to  the  executor  or  administrator  for 
allowance  or  rejection,  authenticated  as  required  in  other 
cases ;  and  no  recovery  shall  be  had  in  the  action  unless 
proof  be  made  of  the  presentations  required. 

Action  pending  at  death—where  death  after  verdict,  claim  need 
notl>e  presented,  90  Cal.  42,  andseesec.  1506:  non-presentation  of  claim, 
objection  waived.  My.  P.  Bep.  61;  52  Cal.  225. 

§  X503.  Whenever  any  claim  is  presented  to  an  exec- 
utor or  administrator,  or  to  a  judge,  and  he  is  willing  to 
allow  the  same  in  part,  he  must  state  in  his  indorsement 
the  amount  he  is  willing  to  allow.  If  the  creditor  refuse 
to  accept  the  amount  aflowed  in  satisfaction  of  his  claim, 
he  shall  recover  no  costs  in  any  action  therefor  brought 
against  the  executor  or  administrator,  unless  he  recover  a 
greater  amount  than  that  offered  to  be  allowed.  [In  effect 
April  16th,  1880.J 

Claixn— sec.  1498fi. 

§  1504.  A  judgment  rendered  against  an  executor  ox 
administrator,  upon  any  claim  for  money  against  the 
estate  of  his  testator  or  intestate,  only  establishes  the 
claim  in  the  same  manner  as  if  it  had  been  allowed  by 
tlie  executor  or  administrator  and  a  judge;  and  the  judg- 
ment must  4)e  that  the  executor  or  administrator  pay,  in 
due  course  of  administration,  the  amount  ascertained  to 
be  due.  A  certified  transcript  of  the  original  docket  of 
the  judgment  mast  be  filed  among  the  papers  of  the 
estate  in  court.  No  execution  must  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  property 
of  the  estate,  or  give  to  the  judgment  creditor  any  pri- 
ority of  payment.    [In  effect  April  16th,  1880.] 

Judgment  against  executor,  etc.— by  default.  9  Gal.  136:  where  at> 
tachment,  29  CaL  859:  50  Cal.  365, 367:  Interest,  18  Cal.  377:  where  de- 
fendants are  Joint  obligors,  see  under  next  note. 

Payable  in  due  course  of  administration— proper  form  of  Judg* 
ment,29  Cal.  363:  32  Cal.  396;  34  Cal.  226:  but  absence  not  injurious,  i 
CaL  ri7;  13  CaL  l36:  on  death  of  one  of  several  Joint  obligors,  42  Cal. 
lai;  50  Cal.  530;  amendment  of  Judgment  where  personal,  46  Cal.  304. 

No  ezecntion  isaoable-^on  Judgment,  32  CaL  376;  34  CaL  224;  38  CaL 
378. 

§  1505.  When  any  judgment  has  been  rendered  for  or 
against  tl^e  testator,  intestate  in  his  lifetime,  no  execution 
shall  issue  thereon  after  his  death,  except  as  provided  in 
section  six  hundred  and  eighty-six.    A  judgment  against 
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the  decedent  for  the  recorery  of  money  mast  be  piesent 
to  the  executor  or  administrator  like  any  other  claim, 
execation  is  actually  levied  upon  any  prox>erty  of 
decedent  before  his  death,  the  same  may  be  sold  for 
satisfaction  thereof;  and  the  officer  makiii£^  the  sale  mi^ 
account  to  the  executor  or  administrator  tor  an;^  sarpli 
in  his  hands.    A  judgment  creditor  having  a  judgmef 
which  was  rendered  against  the  testator,  or  intestate! 
his  lifetime,  may  redeem  anv  real  estate  of  the  decode 
from  any  sale  under  foreclosure  or  execation,  in 
manner  and  with  like  effect  as  if  the  judgment  del 
were  still  living.    [In  effect  March  2Bth,  1874.] 

Application  of  section— to  foredosure  of  mor1^:age»  9  CaL  127,  tttH 
14  CaL  640. 

Judgment  against  decedent— limitation  of,  19  Cal.  97:  dalm  on, 
when  may  be  presented  by  absent  creditor,  22  Cal.  95. 

Sold  for  the  satiBfaction  thereof-ffeneiaUy,  37  Cal.  143^:  where  ex- 
ecutlon  Yoid,  no  satisfaction,  62  Cal.  315. 

§  1506.  A  judgment  rendered  against  a  decedent,  dy- 
ing after  verdict  or  decision  on  an  issue  of  fact,  but  before 
judgment  is  rendered  thereon,  is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of 
administration. 

§  1507.  If  the  executor  or  administrator  doubts  the 
correctness  of  any  claim  presented  to  him»  he  may  enter 
into  an  agreement,  in  writing,-  with  the  claimant,  to  refer 
the  matter  in  controversy  to  some  disinterested  person, 
to  be  approved  by  the  Superior  Court,  or  a  judge  thereof. 
Upon  nlmg  the  agreement  and  approval  of  such  court  or 
judge,  in  the  office  of  the  clerk  of  the  court  for  the  county 
m  which  the  letters  testamentary  or  of  administration 
were  panted,  the  clerk  must  enter  a  minute  of  the  order 
referring  the  matter  in  controversy  to  the  person  so 
selected;  or,  if  the  parties  consent,  a  reference  may  be  liad 
in  the  court;  and  tne  report  of  the  referee,  if  confirmed, 
establishes  or  rejects  the  claim  the  same  as  if  it  had  been 
allowed  or  rejected  by  the  executor  or  administrator  and 
judge.    [In  effect  July  16th,  1880.] 

§  1508.  The  referee  must  hear  and  determine  the  mat- 
ter, and  make  his  report  thereon  to  the  court  in  which  his 
appointment  isentere^.  The  same  proceedings  shall  be 
had  in  all  respects,  and  the  referee  shall  have  the  same 
powers,  be  entitled  to  the  same  compensation,  and  subject 
to  the  same  control,  as  in  other  cases  of  reference,  l^e 
court  may  remove  the  referee,  appoint  another  in  his 
place,  set  aside  or  confirm  his  report,  and  adjudge  costs, 
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ixt  actions  against  executors  or  administrators,  and  the 
judgment  of  the  court  thereon  shall  he  as  valid  and 
effectual,  in  all  respects,  as  if  the  same  had  been  rendered 
in  a  suit  commenced  by  ordinary  process. 
Reference— Bees.  638-445. 

§  X509.  When  a  judgment  is  recovered,  with  costs, 
aeainst  any  executor  or  administrator,  he  shall  be  indi- 
-yTdadlly  liable  for  such  costs,  but  they  must  be  allowed 
bim  in  his  administration  accounts,  unless  it  appears  that 
tlie  suit  or  proceeding  in  which  the  costs  were  taxed,  was 
prosecuted  or  defended  without  just  cause. 

Object  of  section— 6  Cal.  168. 

Allowed  him  in  his  administration  aoconnts— C  Cal.  660. 

§  15l0.  If  the  executor  or  administrator  is  a  creditor 
of  tihe  decedent,  his  claim  duly  authenticated  by  affidavit 
must  be  presented  for  allowance  or  rejection  to  a  judge  of 
Uie  Superior  Court,  and  its  allowance  by  the  judge  is 
sufficient  evidence  of  its  correctness,  and  must  be  paid  as 
'otber  claims  in  due  course  of  administration.    If,  how- 
ever, the  judge  reject  the  claim,  action  thereon  may  be 
liad  against  the  estate  by  the  claimant,  and  summon^ 
must  be  served  upon  the  judge,  whp  may  appoiut  an 
attorney,  at  the  expense  of  the  estate,  to  deiend  the 
action.    If  the  claimant  recover  no  judgment,  he  must 
pay  all  costs,  including  defendant's  reasonable  attorney's 
fees,  to  be  fixed  by  the  court.     [In  effect  April  16th, 
1880.] 

Olahn  of  executor,  etc.— eole  dlllerence  JTom  tbat  of  ordinary  cred- 
itor, 10  CaL  482. 

Time  for  presentatLon-Hsame  as  for  other  claims,  10  CaL  482;  16  Cal. 

§  1511.  If  an  executor  or  administrator  neglects,  for 

two  months  after  his  api>ointment,  to  give  notice  to  cred- 

>    itors,  as  prescribed  by  this  chapter,  the  court  must  revoke 

his  letters,  and  appoint  some  other  person  in  his  stead, 

equally  or  the  next  in  order  entitled  to  the  appointment. 

§  1512.  At  the  siune  time  at  which  he  is  required  to 
return  his  inventory,  the  executor  or  administrator  must 
also  return  a  statement  of  all  claims  against  the  estate 
which  have  been  presented  to  him,  if  so  required  by  the* 
court,  or  a  judge  thereof,  and  from  time  to  time  thereafter 
he  must  present  a  statement  of  claims  subse<}uently  pre- 
sented to  him,  if  so  required  by  the  court,  or  a  judge  there- 
of. In  all  such  statements  he  must  designate  the  names 
of  the  creditors,  the  nature  of  each  claim,  when  it  be- 
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came  dae,  or  will  become  dae,  and  whether  it  was  allo^ 
or  rejected  by  him«    [In  effect  Apnl  16th,  1880.  ] 
Statement  of  clmime—clatm  genenDy,  sec.  l4S9m. 

§  1513.  If  there  be  any  debt  of  the  decedent  . 
interest,  whether  presented  or  not,  the  executor  or 
istrator  may,  by  order  of  the  court,  pay  the  amount  the 
accumulated  and  unpaid,  or  any  part  thereof,,  at  any  ti 
when  there  are  sufficient  funds  properly  applicable  th< 
to,  whether  said  claim  be  then  due  or  not;  and  intei 
shall  thereupon  cease  to  accrue  upon  the  amount  so  p: 
This  section  does  not  apply  to  existing  debts,  unless 
creditor  consent  to  accept  the  amount,    flh  effect  Jul] 
1st,  1874.  J 

Interest— eec.  1494i»:  stopping,  Hy.  P.  Bep.  239. 

Without  presentation  of  claim—pledge  redeemed,  My.  F.  Beik 

Payment  of  debts  of  estate-^eneraHy,  sec.  1643  ei  teq. 
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CHAPTER  Vn. 

OF  BAXJSa  AND  CONVZHrAlTCES  OF  PROP- 

ZSRT7  OF  DECEDXSirrS. 

JLST.  I.   Sales  in  Gbvxbal. 

II.   Sales  ov  Personal  Property. 
m.   SuHMART  Sales  of  Mines  and  Mnrnro  IirnBBBSTe. 
IV.  Sales  oir  Keal  Estate.  Interests  tbebxin,  and 

CONTIRMATION  THEBBOV. 

ARTICLE  I. 

Sales  in  General. 

1516.  Personal  estate  first  chargeable.  Real  estate,  when  sold. 

1517.  No  sales  ralid  except  by  order  of  Superior  Court. 

1518.  Applications  for  orders  of  sale. 

1519.  But  one  petition,  order,  and  sale  must  be  had  when  it  is  possi- 
ble to  do  so. 

§  1516.  All  the  property  of  a  decedent  shall  be  charge- 
able  with  the  payment  of  the  debts  of  the  deceased,  the 
expenses  of  aaministration,  and  the  sdlowance  to  the  fam- 
ily, except  as  otherwise  provided  in  this  Code,  and  in  the 
Civil  Code.  And  the  said  property,  personal  and  real, 
may  be  sold  as  the  coart  may  direct,  in  the  manner  pre- 
scribed in  this  chapter.  There  shall  be  no  priority  as 
between  personal  and  real  property  for  the  above  pur- 
poses.   [Li  effect  July  1st,  1874.  J 

All  property  chargeable  for  debts,  etc.— CiYil  Code,  sec.  1358:  order 
of  appropriation.  Civil  Code,  sec.  1389. 

Fersoxial  and  real  property— appropriated  without  distinction,  see 
sec.  1563. 

Sold  as  the  court  may  direct— eec.  1517. 

§  1517.  No  sale  of  any  property  of  an  estate  of  a  dece- 
dent is.  valid  unless  made  under  order  of  the  Superior 
Court,  except  as  otherwise  provided  in  this  chapter.  All 
sales  must  be  under  oath  reported  to  and  confirmed  by 
the  court  before  the  title  to  the  property  sold  passes.  [In 
effect  April  16th,  1880.] 

Bestriotire  language  of  section- 9  Cal.  127. 

Bales  to  which  section  inapplicable— 14  CaL  642;  18  CaL  291;  21 
Cal.  24. 

Salotby  ezecntoTS— of  real  property,  49  Cal.  480:  under  will,  50  Cal. 
97;  where  tooker  employed,  My.  P.  Rep.  86. 
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§  1518.  All  petitioiiB  for  orders  of  sale  mizBt  be  in  Tvrit- 
ing,  setting  f ortn  the  facts  showing  the  sale  to  be  neces- 
sary, and,  upon  the  hearing,  an^r  person  interested  in  the 
estate  may  lile  his  written  objections,  which  most  be 
heard  and  determined.  A  failure  to  set  forth  the  facts 
showing  the  sale  to  be  necessary  will  not  invalidate  the 
subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts  sho'wing  the 
necessity  be  stated  In  the  order  directing  the  sale.  [Di 
effect  July  Ist,  1874.] 

Irregularity  in  sale—no  collateral  attack  for,  22  GaL  266. 

§  1519.  When  it  appears  to  the  court  that  the  estate  is 
insolvent,  or  that  it  will  require  a  sale  of  all  the  property 
of  the  estate  of  every  character,  to  pay  the  family  sQlow- 
ance,  expenses  of  administration,  and  debts,  there  need 
be  but  one  petition  filed,  but  one  order  of  sale  made,  and 
but  one  sale  had,  except  in  the  case  of  perishable  property, 
which  may  be  sold  as  provided  in  section  fifteen  hundred 
and  twen^-two.  The  court,  when  a  petition  for  the  sale 
of  any  property  for  any  of  the  purposes  herein  named  is 
presented,  must  inquire  fully  into  the  probable  amount 
required  to  make  all  such  payments,  and  if  there  be  no 
more  estate  than  sufficient  to  pay  the  same,  may  require 
but  one  proceeding  for  the  sale  of  the  entire  estate.  In 
such  case  the  petition  must  set  forth  substantially  the 
facts  required  by  section  fifteen  hundred  and  thirty-seven. 
[In  effect  April  16th,  1880.] 

Orders— generally.  In  probate  matters,  sec.  1704. 

One  petition— for  realty,  sale  of  personalty  on,  sees.  1596, 1699. 

ABTICLE  n. 
Sales  ov  pbbsoital  Pbopebty. 

1822.  Perishable  and  depreciating  property  to  be  sold. 

1523.  Order  to  sell  personal  property. 

1524.  Partnership  Interests  and  choses  in  action,  hpw  sold. 

1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 

1526.  Sale  of  personal  property. 

§  1522.  At  any  time  after  receiving  letters,  the  execu- 
tor, administrator,  or  special  administrator  may  apply  to 
the  court  or  judge  and  obtain  an  order  to  sell  perishable 
personal  property  likely  to  depreciate  in  value,  or  which 
will  incur  loss  or  expense  by  l^ing  kept,  and  so  much 
other  personal  property  as  may  oe  necessary  to  pay  the 
allowance  made  to  the  family  of  the  decedent.  The  order 
for  the  sale  may  be  made  without  notice;  but  the  execa- 
tor,  administrator,  or  special  administrator  is  responsible 


SAIiKS  AND  CONVEYANCES.  §§  1523-S 

the  property,  unless,  after  making  a  sworn  return  and 
a  proper  showing,  the  court  shall  approve  the  sale 
X*etition— sec.  IMS. 
Order  for  the  Bale— sec.  1525. 

• 

§  1523.  If '  claims  against  the  estate  have  been  allowed » 
ia  a  sale  of  property  is  necessary  for  their  payment,  or 
fox  the  expenses  of  administration,  or  for  the  payment  of 
les^ci^S)  t"©  executor  or  administrator  may  apply  for  an 
order  to  sell  so  much  of  the  personal  property  as  may  be 
xiecessary  therefor.    Upon  filing  his  petition,  notice  of  at 
least  five  days  must  be  given  of  the  hearing  of  the  appli- 
cation, either  by  posting  notices  or  by  advertising.    He 
may  also  make  a  similar  application  from  time  to  time,  so 
long  as  any  personal  property  remains  in  his  hands,  and 
8a.le  thereof  is  necessary.    If  it  appear  for  the  best  inter- 
ests of  the  estate,  he  may,  at  any  tmie  after  liling  the  in- 
-ventory,  in  like  manner,  and  after  giving  like  notice,  ap- 
ply for  and  obtain  an  order  to  sell  tne  whole  of  the  per- 
sonal property  belonging  to  the  estate,  whether  necessary 
to  pay  debts  or  not.    [In  effect  April  16th,  1880.] 
Ifotice  by  adyertising— see  sec.  1705. 

§  1524.  Partnership  interests  or  interests  belonging  to 
any  estate  by  virtue  of  any  partnership  formerly  exist- 
ing, interests  in  personal  property  pledged,  and  choses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interest  of 
tbe  estate.  Before  confirming  the  sale  of  any  partnership , 
interest,  whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  judge  must  carefully  inquire 
into  the  condition  of  the  partnership  affairs,  and  must  ex- 
amine the  surviving  partner,  if  in  tne  county  and  able  to 
be  present  in  court. 

Partnership  interest— sec.  1585. 

§  1525.  If  it  appears  that  a  sale  is  necessary  for  the 
payment  of  debts  or  the  family  allowance,  or  for  the  best 
interest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  oris  not  necessary  to  pay 
the  debts  or  family  allowance,  the  court  or  judge  must  or- 
der it  to  be  made.  In  making  orders  and  sales  tor  the  pay- 
ment of  debts  or  family  allowance,  such  articles  as  are 
not  necessary  for  the  support  and  subsistence  of-  the  fam- 
ily of  the  decedent,  or  are  not  specially  bequeathed,  must 
be  first  sold,  and  the  court  or  judge  must  so  direct.'  [In 
effect  July  1st,  1874.] 

Special  bequest— sold  for  debts,  48  Cal.  191. 


IS  232&^0         BAXJSB  AMD  OOITVETAKGEB.  it$ 

ft  1526.  Th6  tale  of  penonal  property  maftt  be  ^n^^ft 
piiblic  auction  for  such  money  or  cuxrenoy  as  the  eomt 
may  direct,  and  after  public  notice  g^ven  for  at  least  ten 
days  by  notices  posted  in  three  publicplaces  in  the  coonfr^, 
or  by  publication  in  a  newspaper,  or  both,  containiBe  tiSe 
time  and  place  of  sale,  and  a 'brief  description  m  tte 
property  to  be  sold,  unless  for  good  reason  shown  the 
court,  or  a  judse  thereof,  orders  a  private  sale  or  a  shorter 
notice.  Publio  sales  of  such  property  must  be  made  at 
the  court-house  door,  or  at  the  residence  of  the  decedesk, 
or  at  some  other  public  place ;  but  no  sale  shall  be  made 
of  any  personal  property  which  is  not  present  at  the  time 
of  sale,  unless  the  court  otherwise  order.  [In  effect  April 
I6th,  1880.] 
Balp  of  personal  propertr— on  inAoAcieiit  notice,  at  least  Toidabiti 

Pablic  sale—prlYate,  objectionable,  12  Cal.  191. 
Notice  by  posting— required  when,  17  CaL  340. 

▲BTICLE  m. 
8T71C1CABT  Saxes  op  Mnrxs  Aia>  Miviko  ivrxfissTs. 

I  1529.  Mines  may  be  sold,  how. 

I  IMO.  Petition  for  sale,  who  may  file  and  what  to  omitafn. 

!1531.  Order  to  show  cause,  how  made  and  on  what  notice. 
1532.  Order  of  sale,  when  and  how  made. 
1533.  Further  proceedlugs  to  conform  to  articles  two  and  four. 

§  1529.  When  it  appears  from  the  inventory  of  the 
estate  of  an^^  decedent  that  his  estate  consists  in  whole  or 
in  part  of  mines,  or  interests  in  mines,  such  mines  or  in- 
terests may  be  sold  under  the  order  of  the  court  haying 
jurisdiction  of  the  estate,  as  hereinafter  provided.  [In 
effect  April  16th,  1880.] 

§  1530.  The  executor  or  administrator,  or  any  heir-at- 
law,  or  creditor%f  the  estate,  or  any  partner  or  member 
of  any  mining  company,  in  which  interests  or  shares  are 
held  or  owned  by  the  estate,  may  file  in  the  court  a  peti- 
tion, in  writing,  settine  forth  the  general  facts  of  the 
estate  being  then  in  due  course  or  administration,  and 
particularly  describing  the  mine,  interest,  or  shares  which 
it  is  desired  to  sell,  and  particularly  the  condition  and 
situation  of  the  mines  or  mining  interests,  or  of  the  min- 
ing company  in  which  such  interests  or  snares  are  held, 
and  the  grounds  upon  which  the  sale  is  asked  to  be  made. 
[In  effect  AprU  16th,  1880.] 

Petition  for  sale  of  stocka—dlsregarding  snxplnsafft  In,  tS  CaL  Mi 
petition  for  sale,  generally,  sec.  1518. 
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Oomdition  of  Hm  miniaf  int«rmt»~petition  defeettretor  notde- 
^Knrlbiixg,  see  Estate  of  Boland,  Jaly  2l8t,  1880, 5  Fac.  G.  L.  J.  706. 

§  1531.  Upon  the  presentation  of  such  petition^  the 
court,  or  a  judge  thereof,  must  make  an  order  directing 
*a\1  persons  interested  to  appear  before  such  court,  at  a 
t^ime  and  place  specified,  not  less  than  four  or  more  than 
-ten  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  an  order  should  not  be  granted  to  the  executor 
or  administrator  to  sell  such  mine,  mining  interests, 
shares,  or  stocks,  as  are  set  forth  in  the  petition  and  belong- 
ing to  the  estate.  A  copy  of  the  order  to  show  cause 
xaust  be  personally  served  on  all  persons  interested  in  the 
instate,  at.  least  ten  days  before  the  time  appointed  for 
liearing  the  petition,  or  published  at  least  four  successive 
-weeks  in  such  newspaper  as  such  court  or  judge  shall 
specify.  If  all  persons  interested  in  the  estate  signify  in 
lErriting  their  absent  to  such  sale,  the  notice  may  be  dis- 
pensed with.    [In  effect  April  16th,  1880.J 

Fablication  of  notice-^ec.  1705. 

Heasonable  notice— of  sale  of  stocks,  construed,  22  Cal.  266, 

§  1532.  If,  upon  hearing  the  petition,  it  appears  to  the 
satisfaction  of  the  court  that  it  Is  to  the  interest  of  the 
estate  that  such  mining  property  or  interests  of  the 
estate  should  be  sold,  or  that  an  immediate  sale  is  neces- 
sary in  order  to  secure  the  just  rights  or  interests  of  the 
mining  partners,  or  tenants  in  common,  such  court  must 
make  an  order  authorizing  the  executor  or  administrator 
to  sell  such  mining  interests,  mines,  or  shares,  as  herein- 
after provided.    [In  effect  April  16th,  1880.] 

§  1533L  After  the  order  of  sale  is  made,  all  further 
XMToceedings  for  the  sale  of  such  mining  property,  and  for 
the  notice,  report,  and  confirmation  thereof,  must  be  in 
conformity  -with  the  provisions  of  article  four  of  this 
chapter. 

ABTICLE  IV. 

Thb  Salx  of  Bxal  Estate,  Iktbbssts  tkbabih,  ahd  Coir- 

riBXATioir  thxbxof. 

S  1536.  To  sell  real  estate,  when. 

I  1587.  Verified  petition  for  sale,  what  to  contain  and  to  what  it  may 

refer. 
I  1868.  Order  to  persons  interested  to  appear. 
,  1538.  Copy  to  be  served,  assent  given,  or  publication  made.  . 
1540.  Searing  after  proof  of  service.   Presentation  of  claims. 

1511.  Administrator,  executor,  and  witnesses  may  be  examined. 

1512.  To  sell  reid  estate  or  any  part,  when. 
S  1543.  Order  of  sale,  when  to  be  made. 
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S  1644.  What  tbe  order  of  sftle  mntt  contain.  May  lie  sfe  imUlo  or  ib^I 
vato  sale  I 

S  1545.  Interested  persons  may  apply  for  order  of  sale.  Fonn  of  pe-| 
titlon. 

1546.  To  deliver  copy  of  order  to  execotor. 

1547.  Notice  of  sale. 

1648.  Time  and  place. 

1649.  Private  sale  of  real  estate,  how  made»  and  notice.   Bids,  - 
on/1  tio^ir  i*oodvfid 

1560.  Ninety  per  cent,  of  appraised  raloe  mntt  be  offered. 

1561.  Purchase-money  on  safe  on  credit,  how  secured. 

1662.  Hearing  and  setting  aside  sale,  and  when  resale  may  be  ordered. 

1663.  May  file  objections,  when  and  who. 
1564.  When  order  of  confirmation  is  to  be  made  and  when  not. 

1665.  Conveyances. 

1666.  Order  of  conflrmatioo,  what  to  state. 

1667.  Sale  may  be  postponed. 

1668.  Notice  of  postponement. 

1669.  Sale  of  real  estate  to  pay  legacies. 

1660.  Where  payment  of  deots,  etc.,  provided  for  by  will. 

1661.  Sale  without  order.   May  require  security. 

1662.  Where  provision  by  will  InsuOclent. 

1663.  Estate  subject  to  debts,  etc. 

1664.  Contribution  among  legatees. 
1666.  Contract  for  purchase  of  lands  may  be  sold,  how. 
1666.  Conditions  of  sale. 

!1667.  Purchaser  to  give  bond. 
1668.  Executor  to  assign  contract. 
1669.  Sales  by  executors  or  administrators  of  lands  under  mortgage 
or  lien. 
S  1670.  The  holder  of  the  mortgage  or  lien  may  purchase  the  lands. 
His  receipt  to  the  amount  of  his  claim  a  valid  payment. 

1671.  Administrator  and  executor  liable  for  misconduct  In  sale. 

1672.  Fraudulent  sales. 

1673.  Limitation  of  actions  for  vacating  sale,  etc. 

1574.  To  what  cases  preceding  section  not  to  i^^ply. 

1575.  Account  of  sale  to  be  returned. 

1576.  Executor,  etc.,  not  to  be  purchaser. 

§  1536.  When  a  sale  of  property  of  thci  estate  is  nec- 
essary to  pay  the  allowance  of  the  family,  or  the  dehts 
outstanding  against  the  decedent,  or  the  debts,  expenses, 
or  charges  of  administration,  or  legacies,  the  executor  or 
administrator  may  also  sell  any  real  as  well  as  personal 
property  of  the  estate  for  that  purpose,  upon  the  order  of 
the  court;  and  an  application  for  the  sale  of  real  property 
may  also  embrace  the  sale  of  personal  property.  [In 
effect  April  16th,  1880.] 

Sale  of  realty— authorized,  sec.  1516:  interest  under  contracts  may 
be  included,  sec.  1566:  additional  bond  on,  sec.  1388  and  note. 

Legislative  enactments— as  to  real  estate  sales,  when  unconstita- 
tioniU,  39  Cal.  179;  50  Cal.  388. 

Substantial  compliance  with  statute— sufficient,  16  Cal.  473. 

Debts  outstanding  against  the  decedent— proof  of  exlsttece,  46 
Cal.  315:  objection  that  estate  not  chargeable,  not  to  be  raised  eolbt- 
erally,49  Cal.  497:  cover  mortgage  by  married  woman  to  secvrehus* 
bandPs  debt,  My.  P.  Kep.  184. 

Expenses  of  administration— sale  for,  33  CaL  668. 
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§  3.537.  To  obtain  such  order  for  the  sale  of  real  prop- 
erty, he  must  present  a  verified  petition  to  the  Superior 
Oourt,  or  a  judge  thereof,  settiiig  forth  the  amouiit  of  per- 
sonal estate  that  has  come  to  his  hands,  and  how  much 
-thereof,  if  any,  remains  undisposed  of;  the  debts  out- 
standing against  the  decedent,  as  far  as  can  be  ascertained 
or  estimated;  the  amount  due  upon  the  family  allowance, 
or  that  will  be  due  after  the  same  has  been  in  force  for 
one  year;  the  debts,  expenses,  and  charges  of  adminis- 
tration already  accrued,  and  an  estimate  of  what  will  or 
may  accrue  during  the  administration;  a  general  descrip- 
tion of  all  the  real  property  of  which  the  decedent  died 
seized,  or  in  which  ne  had  any  interest,  or  in  which  the 
estate  has  acquired  any  interest,  and  the  condition  and 
value  thereof,  and  whether  the  same  be  community  or 
separate  property;  the  names  of  the  legatees  and  de- 
visees, if  any,  and  of  the  heirs  of  the  deceased,  so  far  as 
known  to  the  petitioner.    If  any  of   the  matters  here 
enumerated  cannot  be  ascertained,  it  must  be  so  stated  in 
the  petition;  but  a  failure  to  set  forth  the  facts  showing 
the  sale  to  be  necessary  will  not  invalidate  the  subsequent 

grooeedings,  if  the  defect  be  supplied  by  the  proofs  at  the 
earing,  and  the  general  facts  showing  such  necessity  be 
stated  in  the  decree.    [In  effect  April  16th,  1880.] 

Veri^ed  petition— want  of  verification,  held  fatal  in  Estate  of  Bo- 
land,  July  21st,  1880, 5  Pac.  G.  L.  J.  706:  when  by  any  other  person,  sec. 
1545:  for  sale  of  property  generally,  sec.  1515:  contents  of,  16  Cal.  473: 
20  Cal.  288;  Richardson  v.  Musser,  Feb.  23rd,  1880, 5  Pac.  C.  L.  J.  70,  and 
see  next  note :  where  sale  to  meet  expenses  of  administration,  33  GaL 
656;  36  Cal.  687. 

Jurisdictional  facts— nature,  and  need  of  stating,  13  Cal.  562;  16  CaL 
473:  19 Gal.  189. 397;  20 Cal. 288;  50  Cal.  388;  Estateof  Boland,  July  21st, 
1880, 5  Pac.  G.  L.  J.  708:  redundant  matter  may  be  rejected,  19  Cal.  189. 

Description  of  real  property— 19  Cal.  189. 

Oondition  of  property— must  be  set  forth  In  petition,  20  Cal.  288; 
51  Cal.  563;  Estate  of  Boland,  July  21st,  1880, 5  Pac.  C.  L.  J.  708. 

Bflforenoe  to  inventory— sufficient,  36  Cal.  687. 

Snbseonent  proceedings  not'lnvalidated— provisions  Inapplicable, 
when,  51  GaL  563 :  by  defects  and  irregularities  not  Jurisdictional,  16  Cal. 
473. 

§  1538.  If  it  appears  to  the  court  or  judge,  from  such 
petition,  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  for  the  purposes  and  reasons 
mentioned  in  the  preceding  section,  or  any  of  them,  such 
petition  must  be  filed  and  an  order  thereupon  made, 
directing  all  persons  interested  in  the  estate  to  appear 
■  before  the  court,  at  a  time  and  place  specified,  not  less 
than  four  nor  more  than  ten  weeks  from  the  time  of 
making  such  order,  to  «how  cause  why  ah  order  should 
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not  be  granted  to  the  execator  or  administrator  to  aeH 
much  of  the  real  estate  of  the  decedent  as  is  necesBary. 

NeoeMitf  for  Md0-4S  CaL  e6B:  held  tbat  penonalpn^erty  ma 
Inadequate,  20  CaL  288;  bnt  now,  see  sec.  IftlS. 
Pnrposef ,  ete.— or  any  of  them,  M  CaL  600. 

§  1539.  A  copy  of  the  order  to  show  cause  mnst 
personally  served  on  all  persons  interested  in  the  estai 
any  general  guardian  of  a  minor  so  interested,  and 
legatee,  or  devisee,  or  heir  of  the  decedent,  provided  the; 
are  residents  of  the  county,  at  least  ten  davs  before  tr ' 
time  appointed  for  hearing  the  petition,  or  be  publiaht 
four  successive  weeks  in  such  newspaper  in  the  coon' 
as  the  court  or  judge  shall  direct.  It  all  i>erscais  in 
ested  in  the  estate  }oin  in  the  petition  for  the  sale,  or  sig- 
nify in  writing  their  assent  tnereto,  the  notice  may  be 
dispensed  with,  and  the  hearing  may  be  had  at  any  time. 
[In  effect  July  Ist,  1874.] 

Notices  to  all  personsinterested— requirements  of  section,  see  4ft 
Cal.  635:  personal  service  of,  see  sees.  1011,1707-1709,  1710;  16  CaL  160:: 
publication  of,  sec.  1705:  33  Cal.  45:  to  attorney  for  minor  heirs,  under 
former  statute,  Blcliardson  v.  Musser,  Feb.  23rd,  1880,  Oinic.  C.i».J,l9., 

General  guardian  of  minor— if  administrator,  must  not  represent 
ward,  83  Cal.  45. 

Statement  of  title—in  notice  of  sale,  purclnser  should  not  depend 
upon,  (J  Cal.  181. 

§  1540.  The  court,  at  the  time  and  place  appointed  in ' 
such  order,  or  at  such  other  time  to  which  the  hearing 
may  be  postponed,  upon  satisfactory  proof  of  personiu 
service  or  publication  of  a  copy  of  the  order,  by  affidavit 
or  otherwise,  if  the  consent  in  writing  to  such  sale  of  aU 
parties  interested  is  not  filed,  must  proceed  to  hear  the 
petition,  and  hear  and  examine  the  allegations  and  proofs 
of  the  petitioners,  and  of  all  persons  interested  m  the 
estate  who  may  oppose  the  application.  All  claims 
against,  the  decedent  not  before  presented,  if  the  period 
of  presentation  has  not  elapsed,  may  be  presented  and 
passed  upon  at  the  hearing.    [In  effect  April  16th,  1880.] 

Opposing  application— parties,  grounds,  etc..  My.  P.  Bep.  7 ;  46  Ctf. 
904. 
Claims  passed  on— lieirs  may  dispute  their  validity,  7  CaL  215. 

§  1541.  The  executor,  administrator,  and  witnesses 
may  be  examined  on  oath  by  either  party,  and  process  to 
compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  judge,  in  the  same  manner  and  with  like  effect  as 
in  other  cases.  L^n  effect  April  16th,  1880.] 
Froenriag  attendance^  etc.— sec.  1966  tt  seq. 
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_  3.542.  If  it  appears  necessary  to  sell  a  part  of  the 

restl  estate,  and  that  hy  a  sale  thereof  the  residue  of  the 

est^ate,  resd  or  personal,  or  some  specific  part  thereof, 

-would  be  greatly  injured  or  diminished  in  value,  or  sub- 

jeo'ted  to  expense,  or  rendered  unprofitable,  or  that  aftei 

axiy  such  sale  the  residue  would  be  so  small  in  quantity 

or  ^alne,  or  would  be  of  such  a  character  with  reference 

t^o  its  future  disposition  among  the  heirs  qi  devisees,  as 

clearly  to  render  it  for  the  best  interest  of  all  concerned 

tliskt  the  same  should  be  sold,  the  court  may  authorize  the 

sale  of  the  whole  estate,  or  of  any  part  thereof  necessary 

and.  for  the  best  interest  of  all  concerned. 

Ssde  of  whole  of  real  estato— order  for,  when  not  collaterally 
attackable,  29  GaL  80. 

g  X543.  If  ^the  court  is  satisfied,  after  a  full  hearine 
\ipon  the  petition  and  an  examination  of  the  proofs  and 
allegations  of  the  parties  interested,  that  a  sale  of  the 
wliole  or  some  portion  of  the  real  estate  is  necessary,  fox 
any  of  the  causes  mentioned  in  this  article,  or  if  such  sale 
be  assented  to  by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole,  or  so  much  and  such 
parts  of  the  real  estate  described  in  the  petition,  as  the 
court  shall  judge  necessary  or  beneficial. 

Order  for  Mle~«rror  in,  29  Cal.  43 :  effect  of,  20  Gal.  121 :  contents  of. 
sec.  1544  and  note:  void  for  want  of  joriadlction,  33  Cat  45:  when  not 
prematnre,  33  Cal.  665. 

§  1544.  The  order  of  sale  must  describe  the  lands  to 
be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or 
on  a  credit  not  exceeding  one  year,  payable  in  gross  or  in 
installments,  and  in  such  kind  of  money,  with  interest,  as 
the  court  may  direct.   The  land  may  be  sold  in  one  parcel 
or  in  subdivisions,  as  the  executor  or  administrator  shall 
judge  most  beneficial  to  the  estate,  unless  the  court  other- 
wise specially  directs.    If  it  appears  that  any  part  of 
such  real  estate  has  been  devised,  and  not  charged  in 
such  devise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so 
devised.    Every  such  sale  must  be  ordered  to  be  made 
at  puhlic  auction,  unless,  in  the  opinion  of  the  court,  it 
would  benefit  the  estate  to  sell  the  whole  or  some  part  of 
such  real  estate  at  private  sale.   The  court  may,  if  the 
same  is  asked  for  in  the  petition,  order  or  direct  such 
real  estate,  or  any  part  thereof,  to  be  sold  at  either  pub- 
lic or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estatJB.   If  the  executor 
I      or  administrator  neglects  or  refuses  to  make  a  sale  under 
the  order,  and  as  directed  therein,  he  may  be  compelled 
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to  sell,  by  order  of  the  court,  made  on  motion,  after 
notice,  by  any  party  interested. 

Oontents  of  order— sec.  1704;  IS  Cal.  S^\  20  Cal.  121. 

Sale  in  pnmance  of  agreement— 16  Cal.  474. 

Emplo3rment  of  brokers— and  commissions  on.  My.  P.  Bep.  86. 

§  1545.  If  tbe  executor  or  administrator  negleel»i 
apply  for  an  order  of  sale  when  it  is  necessary,  any 
son  may  make  application  therefor,  in  the  same 
as  the  executor  or  administrator,  and  notice  thereof 
be  g^ven  to  the  executor  or  administrator,  before  the  J 
ing.     The  petition  of  such  applicant  must  contain 
many  of  the  matters  set  forth  m  section  fifteen  hundi 
and  thirty-seven  as  he  can  ascertain,  and  the  decree 
sale  must  fix  the  period  of  time  within  which  the  exc 
tor  or  administrator  must  make  the  sale. 

§  1546.  Bepealed  July  1st,  1874. 

§  1547.  When  a  sale  is  ordered,  and  is  to  be  made 

public  auction,  notice  of  the  time  and  place  of  sale  mi ^ 

be  posted  in  three  of  the  most  public  places  in  the  county 
in  which  the  land  is  situated,  and  puolished  in  a  newspa- 
per, if  there  be  one  printed  in  the  same  county,  but  i^ 
none,  then  in  such  paper  as  the  court  may  direct,  fox-' 
three  weeks  successively  next  before  the  sale;  the  lands 
and  tenements  to  be  sold  must  be  described  with  com- 
mon certainty  in  the  notice. 

Three  weeks'  publication  of  notice— what  constitates.  My.  P.  Bep. 
lo3. 

§  1548.  Sales  at  public  auction  must  be  made  in  the 
county  where  the  land  is  situated,  but  when  the  land  is 
situated  in  two  or  more  counties  it  may  be  sold  in  either. 
The  sale  must  be  made  between  the  hours  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun  on  the  same 
day,  and  must  be  made  on  the  day  named  in  the  notice  of 
sale,  unless  the  same  is  postponed. 
Postponement  of  sale— sees.  1557, 1558. 

§  1549.  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notice  of  the  same  must  be  posted 
up  in  three  of  the  most  public  places  in  the  county  in 
which  the  land  is  situated,  and  published  in  a  newspaper, 
if  there  be  one  printed  in  the  same  county;  if  none,  then 
in  such  paper  as  the  court  or  a  judge  thereof  may  direct, 
for  two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tene- 
ments to  be  sold  must  be  described  with  common  cer- 
tainty.  The  notice  must  state  a  day  on  or  after  which  tbe 
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sale  win  bemade,  and  a  place  where  offers  or  bids  will  be 
received.  Tlie  day  last  referred  to  must  be  at  least  fifteen 
days  from  the  first  publication  of  notice;  and  the  sale 
must  not  be  made  before  that  day,  but  must  be  made 
within  six  months  thereafter.  The  bids  or  offers  must  be 
in  writing,  and  may  be  left  at  the  place  designated  in  the 
notice,  or  delivered  to  the  executor  or  administrator  per- 
sonally, or  may  be  filed  in  the  office  of  the  clerk  of  the 
court  to  which  the  return  of  sale  must  be  made,  at  any 
time  after  the  first  publication  of  the  Aotice  and  before  the 
making  of  the  sale.  If  it  be  shown  that  it  will  be  for  the 
best  interest  of  the  estate,  the  court  or  judge  may,  by  an 
order,  shorten  the  time  of  notice,  whicn  shall  not,  how- 
ever, be  less  than  one  week,  and  may  provide  that  the 
sale  may  be  made  on  or  after  a  day  less  than  fifteen,  but 
not  less  than  eight  days  from  the  first  publication  of  the 
notice,  in  which  case  tne  notice  of  sale,  and  the  sale,  may 
be  made  to  correspond  with  such  order.  [In  effect  April 
16th,.  1880.] 

§  1550.  Ko  sale  of  real  estate  at  private  sale  shall  be 
confirmed  .by  the  eovdt,  unless  the  sum  offered  is  at  least 
ninety  per  cent,  of  the  appraised  value  thereof,  nor  unles.s 
such  real  estate  has  been  appraised  within  one  year  of  tho 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  tho 
court  is  satisfied  that  the  appraisement  is  too  high  or  too 
low,  appraisers  must  be  appointed,  and  they  must  make 
an  appraisement  thereof  in  the  same  manner  as  in  case  of 
an  original  appraisement  of  an  estate.  This  may  be  done 
at  anytime  before  the  sale  or  the  confirmation  thereof. 

gl551.  The  executor  or  administrator  must,  when  the 
3  is  made  upon  a  credit,  take  the  notes  of  the  pur- 
chaser for  the  purchase-money,  with  a  mortgage  on  the 
property  to  secure  their  payment. 
Credit  sale— interest,  9  Cal.  1*81. 
Payment  by  offiwt— on  mortgage  claim,  39  Gal.  306. 

§  1552.  The  executor  or  administrator,  after  making 
any  sale  of  real  estate,  must  make  a  return  of  his  pro- 
ceedings to  the  court,  which  must  be  filed  in  the  office  of 
the  clerk,  at  any  time  subsequent  to  the  sale.  A  hearing 
upon  the  return  of  the  proceedings  may  be  asked  for  in 
the  return  or  by  petition  subsequently,  and  thereupon  the 
court  or  Judge  must  fix  the  day  for  the  hearing,  of  which 
notice  of  at  least  ten  days  must  be  given  by  the  clerk,  by 
notices  posted  in  three. public  places  in  the  county,  or  by 
publication  in  a  newspaper,  or  both,  as  the  court  or  judge 
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Bhall  direct,  and  must  briefly  indicate  the  land  sold,  liM 
Bom  for  which  it  was  sold,  and  must  refer  to  the  retm 
for  further  particulars.  Upon  the  hearing,  the  court  nuat 
examine  the  return  and  witnesses  in  relation  to  the  saatf^ 
and  if  the  proceedings  were  unfair,  or  the  sum.  bid  dispco- 
portionate  to  the  value,  and  if  it  appear  that  a  sum  ex- 
ceeding such  bid  at  least  ten  per  cent.,  exclusive  of  tbe 
expenses  of  a  new  sale,  may  be  obtained,  the  court  maj 
vacate  the  sale  and  direct  another  to  be  had,  of  -^hi^ 
notice  must  be  given,  and  the  sale  in  all  respects  conducted 
as  if  no  previous  sale  had  taken  place.  It  an  offer  of  ten 
per  cent,  more  in  amount  than  that  named  in  the  retun 
be  made  to  the  court  in  writing,  by  a  responsible  person, 
it  is  in  the  discretion  of  the  court  to  accept  such  oner  and 
confirm  the  sale  to  such  person,  or  to  order  a  new  sale.  [In 
effect  April  16th,  1880.] 

Sales  ixnder  will— sec.  1561. 

Notice  of  petition  for  confirmation  of  sale— desciiptioa  of  prop- 
erty by  reference  in,  sec.  1712. 

Hearing— provision  designed  only  to  secnre  fair  price,  20  CaL  12L 

Increated  bid—iS  Cal.  383 ;  49  Cal.  490. 

§  1553.  When  return  of  the  sale  is  made  and  filed,  any 
person  interested  in  the  estate  may  file  written  obiectiona 
to  the  confirmation  thereof,  and  may  be  heard  thereon, 
when  the  return  is  heard  by  the  court  or  judge,  and  may 
produce  witnesses  in  support  of  his  objections. 

Objection  by  person  interested—sureties  on  additional  bond  alleged 
Insolvent,  SO  Cat.  306:  waiver  of,  49  Gal.  497. 

§  1554.  If  it  appears  to  the  court  that  the  sale  was  le- 
gally made  and  fairly  conducted,  and  that  the  sum  bid  ^waa 
not  disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum,  as  above  specified,  cannot  be  ol>- 
tained,  or  if  the  increased  bid   mentioned  in   section 
fifteen  hundred  and  fifty-two  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  the 
sale,  and  directing  conveyances  to  be  executed.     The 
sale,  from  that  time,  is  confirmed  and  valid,  and  a  certi- 
fied copy  of  the  order  confirming  it  and  directing  con- 
veyances to  be  executed,  must  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  land  sold  is  situ- 
ated.   If,  after  the  confirmation,  the  purchaser  neglects 
or  refuses  to  comply  with  the  terms  of  sale,  the  court  may, 
on  motion  of  the  executor  or  administrator,  and  after 
notice  to  the  purchaser,  order  a  resale  to  be  made  of  the 
property.    Ii  the  amount  realized  on  such  resale  does 
not  cover  the  bid  and  the  expenses  of  the  previous  sale, 
such  purchaser  is  liable  for  the  deficiency  to  the  estate. 
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Power  to  confinn  aal«— only  wbere  Jurisdiction  has  attached,  IS 
CaL410;  SSCaLtf. 

Order  conflnning  sale— object  of  requiring,  20  Cal.  121 :  when  Told, 
33  Cal.  45:  proof  of  notice  before,  and  recital  In,  sec.  1956:  reoordbig 
certifled  copy,  sec.  1719. 

Sale  to  snbatitnted  bidder— valid,  9  CaL  181. 

Beaale— ordered  on  purchaser's  default,  My.  F.  Bep.  158. 

Vacating  order  of  coxifirmation— insufficient  ground  for,  ICy.  P. 
Sep.  222 :  want  of  legal  notice,  Justifies,  49  Gal.  490. 

§  1555.  Conveyances  most  thereupon  be'  ezecnted  to 
the  purchaser  "by  the  executor  or  administrator,  and  they 
most  refer  to  the  orders  of  the  court  authorizing  and  con- 
firming the  sale  of  the  property  of  the  estate,  ana  directing 
conveyances  thereof  to  be  executed,  and  to  the  record  of 
the  order  of  confirmation  in  the  office  of  the  county  re- 
corder, either  by  the  date  of  such  recording,  or  by  the  date, 
volume,  and  i)age  of  the  record,  and  such  reference  s^all 
have  the  same  effect  as  if  the  orders  were  at  large  in- 
serted in  the  conveyance.  Conveyances  so  made  convey 
all  the  right,  title,  interest,  and  estate  of  the  decedent  in 
the  premises,  at  the  time  of  his  death;  if  prior  to  the  sale, 
by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title,  or  interest  in  the  premises,  other  than  or 
in  a-daition  to  that  of  the  decedent  at  the  time  of  his 
death,  such  right,  title,  or  interest,  also  passes  by  such 
conveyances.    [In  effect  April  16th,  1880.] 

Conveyances— execution  enforced,  39  Cal.  906:  title  acquired  by,  9 
Cal.  128, 181:  49  Cal.  497:  invalid  where  petition  did  not  give  Jurisdic- 
tion. 19  CaL  410;  20  CaL  288. 

§  1556.  Before  any  order  is  entered  confirming  the 
sale,  it  must  be  proved  to  the  satisfaction  of  the  court 
that  notice  was  ^ven  of  the  sale  as  prescrihed,  and  the 
order  of  confirmation  must  show  that  such  proof  was 
made. 

Notice  of  sale— proof  of,  before  confirmation,  33  CaL  54:  generally, 
sees.  1647,1549.  ^ 

§  1557.  If,  at  the  time  appointed  for  the  sale,  the  ex- 
ecutor or  administrator  deems  it  for  the  interest  of  all 
persons  concerned  therein  that  the  same  be  postponed,  he 
may  postpone  it  from  time  to  time,  not  exceeding  in  all 
three  months. 

§  1558.  In  case  of  a  postponement,  notice  thereof  must 
he  given,  by  a  public  declaration,  ^t  the  time  and  place 
first  appointed  for  the  sale,  and  if  the  postponement  he 
for  more  than  one  day,  further  notice  must  be  given,  by 
posting  notices  in  three  or  more  public  places  in  the 
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conntY  where  the  land  is  situated,  or  publishing  the  same, 
or  both,  as  the  time  aad  circumstances  will  admiti^ 
FabUiUng  sotioo^seo.  1706. 

§  1559.  Kepealed  July  1st,  1874. 

§  1560.  If  the  testator  makes  provision  by  his  will,  or 
designates  the  estate  to  be  appropriated  for  the  paymfiot 
of  his  debts,  the  expenses  of  aoministration,  or  family. 
expenses,  they  must  oe  paid  according  to  such  proTislon 
or  designation,  out  of  the  estate  thus  appropriated,  so  far 
as  the  same  i»  sufficient. 

Insufficient  j^oTision— In  wUl,  eflEect  of,  sec.  1H2. 

Payment  of  deMs  and  expenses— generally,  sec.  I6l6:  ■  ardi»  of 
appropriation,  Civil  Qode,  sec  IS69. 
Testator's  power  to  obange  order-^L  CaL  606. 

§  1561.  When  propertjr  is  directed  by  the  will  to  be 
sold,  or  authority  is  given  in  the  will  to  sell  property,  the 
executor  may  sell  any  projperty  of  the  estate  without 
order  of  the  court,  and  at  either  public  or  private  sale, 
and  with  or  without  notice,  as  the  executor  may  de- 
termine; but  the  executor  must  make  return  of  such 
sales,  as  in  other  cases;  and  if  directions  are  given  in  the 
will  as  to  the  mode  of  selling,  or  the  particular  pro|>erty 
to  be  sold,  such  directions  must  be  observed.  In  either 
case  no  title  passes  unless  the  sale  be  confirmed  by  the 
court.    [In  effect  April  16th,  1880.] 

Sales  by  testamentary  authority— no  order  necessary,  14  Cal.  Ml; 
15Cal.  249;  18  Gal.  292;  21  Cal.  31;  49  Cal.  490:  directory  provisions  In 
wUl,  32  Cal.  438:  title  by  executor's  deed,  13  Gal.  592;  21  CaL  43:  suffi- 
ciency of  power,  1  Cal.  488;  30  Cal.  567 :  at  private  sale,  valid,  1  CaL  48& 

Oondnct  of  sale— 49  Cal.  490;  50  CaL  97. 

Return  as  in  other  cases—49  Gal.  490;  50  Cal.  97. 

Oonfirmation  of  sale— wben  not  necessary.  My.  P.  Bep.  0;  49  Cal.  76, 
495:  wben  beyond  power  of  court,  50  Cal.  97:  when  necessary,  49  CaL 
490. 

§  1562.  If  the  provision  made  by  the  will,  or  the  es- 
tate appropriated  therefor,  is  insufficient  to  pay  the  debts, 
expenses  of  administration,  and  family  expenses,  that 
portion  of  the  estate  not  devised  or  disposed  of  by  the 
will,  if  any,  must  be  appropriated  and  disposed  of  for 
that  purpose,  according  to  the  provisions  of  tnis  chapter. 

Order  of  appropriation— of  estate  not  disposed  of  by  will,  see 

MABSHAI.INO  ASBBTS,  seC.  1563n. 

§  1563.  The  estate,^eal  and  personal,  given  by  will  to 
legatees  or  devisees,  is  liable  for  the  debts,  expenses  of 
acGninistration,  and  family  expenses,  in  proportion  to  the 
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value  or  amount  of  the  several  devises  or  legacies;  but 
specific  devises  or  legacies  are  exempt  from  such  liability, 
if  it  appears  to  the  court  necessary  to  carry  into  effect  the 
intention  of  the  testator,  and  there  is  other  sufficient  es- 
tate. 

Beal  and  personal  property— «llke  chargeable,  sec.  1616:  formerty 
otherwise,  3  Cal.  565;  48  Cal.  198. 

Specific  devise»-H;haiige  in  coDstmction  as  to,  31  Cal.  5B5:  exempt 
only  if  other  sufficient  estate,  33  CaL  658. 
Mnrshaling  assets— 31  Cal.  505. 
Spocinl  beqnest— sold  for  payment  of  debts*  48  Cal.  191. 

§  1564.  When  an  estate  given  by  will  has  been  sold 
for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legatees  must  oontribute  according  to  their  respective  in* 
terests  to  the  devisee  or  legatee  whose  devise  or  legacy 
has  been  taken  therefor,  and  the  court,  when  distribution 
is  made,  must,  by  decree  for  that  purpose,  settle  the 
amount  of  the  several  liabilities,  and  decree  the  amount 
each  person  shall  contribute,  and  reserve  the  same  from 
their  distributive  shares,  respectively,  for  the  purpose  of 
paying  such  contribution.    [In  effect  April  16th,  1880.] 

§  1565.  If  a  decedent,  at  the  time  of  his  death,  was 
possessed  of  a  contract  for  the  purclmse  of  lands,  his  in- 
terest in  such  land  and  under  such  contracts  may  be  sold 
on  the  application  of  his  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seized  of  such  land;  and 
the  same  proceedings  may  be  had  for  that  purpose  as  are 

grescribea  in  this  chapter  for  the  sale  of  lands  of  which 
e  died  seized,  except  as  hereinafter  provided. 

%  1566.  The  sale  must  be  made  subject  to  all  payments 
that  may  thereafter  become  due  on  such  contracts,  and  if 
there  are  any  such,  the  sale  must  not  be  coniirmed  by  the 
court  until  the  purchasers  execute  a  bond  to  the  execu- 
tor or  administrator  for  the  benefit  and  indemnity  of  him- 
self and  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such 
contract,  with  such  sureties  as  the  court  or  judg^  shall 
approve.    [In  effect  April  16th,  1880.] 

§  1567.  The  bond  must  be  conditioned  that  the  pur- 
chaser will  make  all  payments  for  such  land  that  become 
due  after  the  date  of  the  sale,  and  will  fully  indemnify  the 
executor  or  administrator  and  the  persons  so  entitled, 
against  all  demands,  costs,  charges,  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  such 
contract. 
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§  1568.  Upon  the  oonfimiatioii  of  the  sale,  the  exi 
or  administrator  must  execute  to  the  purchaaer  an  a 
ment  of  the  contract,  which  vests  in  the  pnicliaaex', 
lieirs  and  assiens,  all  the  right,  title»  and  interest  ot 
estate,  or  of  the  persons  entitle  to  the  interest  of  the 
cedent,  in  the  lands  sold  at  the  time  of  the  sale ;  and 
purchaser  has  the  same  rights  and  remedies  ag^aixist 
vendor  of  such  land  as  the  decedent  would  have  had  if. 
were  living. 

§  1569.  When  any  sale  is  made  by  an  executor  or 
mmlstrator,  pursuant  to  provisions  of  this  chapter^  of  laiu 
subject  to  any  mortgage  or  other  lien,  which  is  a  val 
claim  against  the  estate  of  the  decedent,  and  has  bet 
presented  and  allowed,  the  purchase-money  mast  be  a] 
plied,  after  paying  the  necessarjr  expenses  of  the  sale| 
first,  to  the  payment  and  satisfaction  of  the  mortgaee  m( 
lien,  and  the  residue,  if  anv,  in  due  course  of  admimstnn 
tion.    The  application  of  the  purchase-money  to  the 
isf  action  of  the  mortgage  or  lien  must  be  nuule  vrithoutl 
delay;  and  the  land  is  subject  to  such  mortgage  or  lien) 
until  the  purchase-money  has  been  actually  so  applied 
No  claim  against  any  estate,  which  has  been  presented  | 
and  allowed,  is  affected  by  the  Statute  of  Umitations, 
pending  the  proceedings  for  the  settlement  of  the  estate. 
The  purchase-money,  or  so  much  thereof  as  may  be  suffi- 
cient to  pay  such  mortgage  or  lien,  with  interest,  and  any 
lawful  costs  and  charges  thereon,  may  be  paid  into  the 
court,  to  be  received  by  the  clerk  thereof,  whereupon  the 
mortgage  or  lien  upon  the  land  must  cease,  and  the  pur- 
chase-money must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale, 
and  in  satisfaction  of  the  debt  to  secure  which  the  mort- 
gage or  other  lien  was  taken,  and  the  surplus,  if  any,  at 
once  returned  to  the  executor  or  administrator,  unless 
for  good  cause  shown,  after  notice  to  the  executor  or  ad- 
ministrator, the  court  otherwise  directs.    [In  effect  April 
16th,  1880.] 

Sale  of  mortgaged  land— character  of  proTlslon  for,  18  CaL  686:  ti- 
tle under,  46  Caf.  200:  application  of  proceeds,  18  CaL  686. 

Valid  claim— asrainst  estate  of  decedent,  see  sees.  1493, 1497, 1S06;  6 
Gal.  412 :  where  claim  rejected,  9  Cal.  124. 

Paid  into  oonrt—see  sees.  672-74, 2104. 

§  1570.  At  an^  sale,  under  order  of  tlie  court,  of  lauds 
upon  which  there  is  a  mortgage  or  lien,  the  bolder  thereof 
may  become  the  purchaser,  and  his  receipt  for  the  amount 
due  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tatito.    If  the  amount  for  which  he  purchased  the  prop- 
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erty-is  insnfficieiit  to  defray  the  expenses  and  discharge  his 
xnortgage  or  lien,  he  must  pay  to  the  court,  or  the  clerk 
t>hereof,  an  amount  sufficient  to  pay  such  expenses.  [In 
effect  April  16th,  1880.} 

Mortgage-holder  as  pnrchaaer'Hseditln^  debt  as  payment,  39  Cal. 
906> 

§  1571.  If  there  is  any  neglect  or  misconduct  in  the 
proceedings  of  the  exectttor  m  relation  to  any  sale,  by 
TThich  any  person  interested  in  the  estate  suffers  damage, 
the  party  aggrieved  may  recover  the  same  in  an  action 
ui>on  the  bond  of  the  executor  or  administrator,  or  other- 
-wise. 

Bond  of  eztoutor^  eto.— sec.  lS88i»  et  seq. 

§  1572.  Any  executor  or  administrator  who  fraudu- 
lently sells  any  real  estate  of  a  decedent  contrary  to  or 
otherwise  than  under  the  provisions  of  this  chapter,  is 
liable  in  double  the  value  of  the  land  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  hav- 
ing an  estate  of  inheritance  therein. 

Fraudulently  sells— prohibited  connection  with  sale,  sec.  1576. 

§  1573.  No  action  for  the  recovery  of  any  estate  sold 
"by  an  executor  or  administrator,  under  the  provisions  of 
this  chapter,  can  be  maintained  by  any  heir  or  other  per- 
son claiming  under  the  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  settlement  of  the  linal  ac- 
count of  the  executor  or  administrator.  An  action  to  set 
aside  the  sale  may  be  instituted  and  maintained  at  any 
time  within  three  years  from  the  discovery  of  the  fraud, 
or  other  grounds  upon  which  the  action  is  based.  [In  ef- 
fect AprillGth,  1880.  J 

Persons  under  disability— provision  inapplicable  to,  see  sec.  1574. 

Sales  embraced— in  enactment,  33  Cal.  515. 

Next  after  settlement  of  final  account— before  amdt.  1880,  after 
sale,  20  Cal.  620. 

Discovery  of  the  fraud— within  three  years  of,  see  sec.  338,  snbd.  4: 
29  Cal.  20.  • 

Bar  of  statute— must  be  pleaded,  20  Cal.  620. 

§  1574.  The  preceding  section  shall  not  apply  to  mi- 
nors or  others  under  any  legal  disability  to  sue  at  the 
time  when  the  light  of  action  llrst  accrues;  but  all  such 
persons  may  commence  an  action  at  any  time  within  three 
years  after  the  removal  of  the  disability. 

§  1575.  When  a  sale  has  been  made  by  an  executor  or 
administrator  of  any  property  of  the  estate,  real  or  per- 
sonal, he  must  return  to  the  court,  within  thirty  diftys 
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tbenatter,  an  accoant  of  tales,  verified  by  his  affidavit. 
If  be  neslects  to  make  sach  tettim,  he  xAav  be  punished 
hy  attachment)  <»  his  letters  may  be  revoked,  one  day*8 
notice  having  been  first  given  him  to  appear  and  show 
cause  why  such  attachment  should  not  issue^  or  such  rev- 
ocation should  not  be  made.    [In  effect  April  16th,  1880.] 

Within  tUrtf  dayi-wndt.  1880,  vuniunt  to  Sbohtlon  of  terms,  tec 
TSn.  ' 

Attachment  for  contempt^sec.  1212  et  *eq. 

Notice  by  citatioxi— «ec.  1710;  also,  sees.  1707-17(18. 

J1576k  No  executor  or  administrator  must,  directly  or 
irectly,  purchase  any  propertv  of  the  estate  he  repre- 
sents, nor  must  he  be  interested  in  any  sale. 

Pnrchase  hr  administrator,  etefsnbseqaciit  conveyance  to  an- 
other, eitect  of,  29  Cal.  19:  36  Cal.  146;  41  Gal.  411 :  <rf  any daim  against 
estate,  lorbidden,  sec.  I6I7. 
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CHAPTEB  virr. 

OF  THB  POWERS  AND  DUTIBB  OF  SZEC- 
T7TORB  AND  ADMimSTRATORS,  AND  OF 
THB  MANAGEMENT  OF  ESTATES. 

S  1581.  ExecQtoTs  to  take  possession  of  tbe  entire  estate. 
i  1582.  Executors  may  sue  and  be  sued  for  recovery  of  property. 
§  1683.  May  maintain  actions  for  waste,  conrersion,  ana  trespass. 
§  1584.  Executor  and  administrator  may  be  sued  for  waste  or  trespass 

of  decedent. 
S  1585.  Surviving  partner  to  settle  up  business.   Interest  tbereln  to  b« 

appraised.  Account  to  be  rendered. 
S  1589.  Actions  on  bond  of  executor  or  administrator  may  be  brougHt 

by  another  administrator. 

1587.  What  executors  are  not  parties  to  actions. 

1588.  May  compound. 

1589.  Recovery  of  property  fraudulently  disposed  of  by  testator. 

1590.  When  executor  to  sue,  as  provided  in  preceding  section.    ■ 
$  1991.  Disposition  of  estate  recovered. 

§  1581.  The  executor  or  administrator  mast  take  into 
his  possession  all  the  estate  of  the  decedent,  real  and  per- 
sonal, and  collect  all  debts  due  to  tba  decedent  or  to  the 
estate.  For  the  purpose  of  bringing  suits  to  quiet  title,  oi; 
for  partition  of  such  estate,  the  possession  of  the  execu- 
tors or  administrators  is  the  possession  of  the  heirs  oi^ 
devisees;  siich  possession  b^  tbe  heirs  or  devisees  is  sub* 
ject,  however,  to  the  possession  of  the  executor  or  admin^ 
istrator,  for  the  purposes  of  administration,  as  provided  hx 
this  title. 

Foaseasion  of  estate— by  executor,  etc.,  sec.  1452  and  note,  8  CaL 
580;  15  Cal.  259;  19  Cal.  87;  20  CaL  620;  31  Gal.  604;  88  Cal.  892. 

Collection  of  debts— when  no  liability  for  failure,  sec.  1615. 

Heirs  or  devisees— rights  of,  as  to  possession,  suits,  etc.,  sec.  I452ii; 
7  Cal.  215;  18  Gal.  458;  19  Cal.  87;  89  Cal.  179:  ejectment,  cannot  main- 
tain while  administration  unclosed,  20  Cal.  6^;  42  Cal.  462;  47  CaL  168; 
51  CaL  147 :  suits  to  quiet  title,  generally,  sec.  738  and  notes. 

Executor  or  administrator— suits  by  and  i^iainst,  sees.  1582-1581, 
1585-1587, 1569, 1560:  consent  of,  when  not  binding  on  heirs,  50  Cal.  471, 

§  1582.  Actions  for  tbe  recovery  of  any  property,  real 
or  personal,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  be  maintained  by  and 
against  executors  and  administrators,  in  all  cases  in 
which  the  same  might  have  been  maintained  by  oz 
against  their  respective  testators  6t  intestates. 
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Exaonton  and  administrators— i9»t'tf  6y,  after  sabstltatloii,  sec 
MS aad notes:  wlOioat  Joinlnff  beneflclartes,  sec.  Stt:  togetiier  ^vltii 
cotenants  of  deceased,  20  cA.  820;  81  CaL*206;  31Cal.»;  4»GaI.I3i: 
for  conyerslon  of  personalty,  24  Cal.  170;  60  CaL  969 :  ejectment  mabi> 
tainabie,  U  CaL  117.  JSuUs  agaitist,  parties,  8  CaL  580;  M  CaL  6»: 
costs,  sec.  IfiOO. 

§  1583.  Executors  and  administrators  may  maintain 
actions  against  any  person  who  has  wasted,  destroyed, 
taken,  or  carried  away,  or  converted  to  his  own  use,  the 
goods  of  their  testator  or  intestate,  in'  his  lifetime.  They 
mav  also  maintain  actions  for  trespass  committed  on  the 
real  eistate  of  the  decedent  in  his  lifetime. 

ConTersion->14  Cal.  250;  18  Cal.  574;  5i  CaL  713. 

Trespass  upon  realty— 19  Cal.  113. 

§  1584.  Any  person  or  his  personal  representatives 
may  maintain  &n  action  against  the  executor  or  adminis- 
trator of  any  testator  or  intestate  who  in  his  lifetime  has 
wasted,  destroyed,  taken,  or  carried  away,  or  converted 
to  his  own  use,  the  goods  or  chattels  of  any  such  person, 
or  committed  any  trespass  on  the  real  estate  of  such  per- 
son. 

Administrator— when  liable  as  tmstee,  7  CaL  348:  effect  of  judg- 
ment agalnfit,  9  Cal.  130. 

Personal  tort— of  decedent,  administrator  not  liable  for.  38  Cal  S. 

ConTersion— flonrlTal  of  cause  of  action  for,  28  CaL  567. 

§  1585.  When  6  partnership  exists  between  the  dece- 
dent, at  the  time  of  nis  death,  and  any^  other  person,  the 
surviving  partner  has  the  right  to  continue  in  possession 
of  the  partnership,  and  to  settle  its  business,  but  the  in- 
terest of  the  decedent  in  the  partnership  must  be  included 
in  the  inventory,  and  be  appraised  as  otner  property.  The 
surviving  partner  must  settle  the  affairs  of  the  partner- 
ship without  delay,  and  account  with  the  executor  or  ad- 
ministrator, and  pay  over  such  balances  as  may  from 
time  to  time  be  payable  to  him,  in  right  of  the  decedent. 
Upon  the  application  of  the  executor  or  administrator, 
the  court,  or  a  judge  thereof,  may,  whenever  it  appears 
necessary,  order  the  surviving  partner  to  render  an  ac- 
count, and  in  case  of  neglect  or  refusal  may,  after  notice, 
compel  it  by  attachment;  and  the  executor  or  adminis- 
trator may  maintain  against  him  any  action  which  the 
decedent  could  have  maintained.  [In  effect  April  16th, 
1880.] 

Surviving  partner— authority  under  section,  16  Cal.  118:  In  realty, 
88  Cal.  385. 

Interest  of  decedent— In  partnership,  may  he  sold,  sec.  1321. 

Settlement  ana  accoont-^y  surviving  partner,  26  Cal.  51;  34  CaL 
263. 
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Balances— to  be  paid  orer,  34  GaL  263. 

Administrator,  etc.— not  to  conduct  bnslness,  26  Cal.  51. 

Action— by  administrator,  wbere  brongbt,  9  CaL  696;  bat  see  Sv- 
IPX&SXDED  C0UBT8,8ec.76n. 

Oommnnity  property— liability  for  partnership  debts,  50  Gal.  636. 

§  1586.  An  administrator  may,  in  his  own  name,  for 
the  use  and  benefit  of  all  parties  interested  in  the  estate, 
maintain  actions  on  the  bond  of  an  executor,  or  of  any 
former  administrator  of  the  same  estate. 

Bond  of  executor  or  administrator— sec.  IZS^etteq. 

§  1587.  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were 
issued,  but  who  have  not  qualified. 

Defendants  joined  in  actions— sees.  879, 382. 

§  1588.  Whenever  a  debtor  of  the  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with 
the  approbation  of  the  court,  or  a  judge  thereof,  may 
compound  with  him  and  give  him  a  discharge,  upon  re- 
ceiving a  fair  and  just  dividend  of  his  effects.  A  aompro- 
mise  may  also  be  authorized  when  it  appears  to  be  just, 
and  for  the  best  interest  of  the  estate.  [In  effect  April 
16th,  1880.] 

Insolvency— sec.  1822. 

§  1589.  When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executor  or  administrator,  and  when  the  de- 
cedent, in  his  lifetime,  has  conveved  any  real  estate,  or 
any  rights  or  interests  therein,  with  intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  per- 
son, or  has  so  conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors,  the  executor 
or  administrator  must  commence  and  prosecute  to  final 
judgment  any  proper  action  for  the  recovery  of  the  same; 
ana  may  recover  for  the  benefit  of  the  creditor  all  such 
real  estate  so  fraudulently  conveyed,  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  decedent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance. 

Section  inapplicable— when,  68  Cal.  715. 

Property  fraudulently  transferred— suit  to  recoyer,  section  Inter- 
preted, 31  Gal.  442;  48  Cal.  898 :  when  and  by  wbom  action  broogbt,  50 
CaL  299 :  further  provisions,  sees.  1580, 1591. 

§  1590.  Ko  executor  or  administrator  is  bound  to  sue 
for  such  estate,  as  mentioned  in  the  preceding  section,  for 
the  benefit  of  the  creditors,  unless  on  application  of  cred- 
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itois,  who  nrast  p^y  snch  part  of  the  costs  and  ezpensea 
of  the  sutt^  or  give  such  security 'to  the  executor  or  ad- 
"minlstrator  therefor,  as  the  court,  or  a  judge  thereof, 
shall  direct.    [Tn  effect  April  16th,  1880.] 

.  §  1591.  All  real  estate  so  recovered  must  be  sold  for 
the  payment  of  debts,  in  the  same  manner  as  if  the  dece- 
dent had  died  seized  thereof,  upon  obtaining  an  order 
therefor  from  the  court;  and  the  proceeds  or  all. goods, 
chattels,  rights,  and  creaits  so  recovered  must  be  appro- 
priated in  payment  of  the  debts  of  the  decedent  In  the 
same  manner  as  other  property  in  the  hands  of  the  ezeo* 
ntor  or  adnUnistrator.    \Jji  effect  April  16th,  1880.] 
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CHAPTER  rX. 

OF  THB  COKVETANCE  OF  REAL  ESTATE 
B*?  EXECUTORS  AND  ADMINISTRATORS 
XN   CERTAIN  CASES. 

S  1597.  Executor  to  complete  contracts  for  sale  of  real  estate. 

^  1596.  Petition  for  executor  to  make  conveyance,  and  notice  of  hear- 
ing. 

1599.  Interested  parties  may  contest.  '^ 

1600.  Conveyances,  when  ordered  to  be  made. 

1601.  Execution  of  conveyance  and  record  thereof,  how  enforced. 

1602.  Rights  of  petitioner  to  enforce  contract. 

1603.  Effect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the  decree. 

§  1605.  Recording  decree  does  not  supersede  power  of  court  to  en- 

forceit. 
I  1606.  Where  party  to  whom  conveyance  to  be  made  is  dead. 
§  1607.  Decree  may  direct  possession  to  be  surrendered. 

§  1597.  Wheu  a  person  who  ia  bound  by  contract  in 
writing  to  convey  any  real  estate  dies  before  making  the 
conveyance,  and  in  all  cases  when  such  decedent,  it  liv- 
ing, might  be  compelled  to  make  such  conveyance,  the 
court  may  make  a  decree  authorizing  and  directing  his 
executor  or  administrator  to  convey  such  real  estate  to 
the  person  entitled  thereto.    [In  effect  April  16th,  1880.] 

Oonstmction  of  aection->as  to  jurisdiction,  49  GaL  469. 

Real  estate  uzxder  contract  to  convey— not  affected  by  will,  32  C^. 
431. 

§  1596.  On  the  presentation  of  a  verified  petition  by 
any  person  claiming  to  be  entitled  to  such  conveyance 
from  an  executor  or  administrator,  setting  forth  the  facts 
upon  which  the  claim  is  predicated,  the  court,  or  a  judge 
thereof,  must  appoint  a  time  and  place  for  hearing  the 
petition,  and  must  order  notice  thereof  to  be  published  at 
least  four  successive  weeks  before  such  hearing,  in  such 
newspaper  in  this  State  as  he  may  designate.  [In  effect 
April  16th,  1880.] 

Verified  petition— by  whom,  41  Gal.  308:  verification  of  pleadings, 
sec.  nb. 

Publication  of  notice— sec.  1705. 

§  1599.  At  the  time  and  place  appointed  for  the  hear- 
ing, or  at  such  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfactory  proof  by  affidavit  or  otherwise 
Code  Giv.  Pboc- 
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of  the  due  publication  of  the  noticei  the  court  must 
ceed  to  a  hearins,  and  all  persons  interested  in  tbe  est 
may  appear  anacontest  such  petition,  by  filing  their 
jections  in  writing,  and  the  court  may  examine,  on  o 
the  petitioner  and  all  who  may  be  produced  before 
for  that  purpose. 

9  1600.  If,  after  a  full  hearing  upon  the  petition 
objections,  and  examination  of  the  facts  and  circuma 
ces  of  the  claim,  the  court  is  satisfied  that  the  petitioi 
is  entitled  to  a  conveyance  of  the  real  estate  describe 
the  petition,  a  decree  authorizing  and  directing  the  ex< 
tor  or  administrator  to  execute  a  conveyance  thereof' 
the  petitioner  must  be  made,  entered  on  the  minuteaj 
the' court,  and  recorded. 

§  1601.  The  executor  or  administrator  must  executoj 
the  conveyance  according  to  the  directions  of  the  deci 

a  certified  copy  of  which  must  be  recorded  with  the  d^ 

in  the  office  of  the  recorder  of  the  county  where  thelandfll 
lie,  and  is  prima  facie  evidence  of  the  correctness  of  thm 
proceedings,  and  of  the  authority  of  the  executor  or  ad-f 
ministrator  to  make  the  conveyance.    [In  effect  July  1st. 
1874.], 

§  1602.  If,  upon  hearing,  as  hereinbefore  provided,  tbe  I 
right  of  the  petitioner  to  £ive  a  specific  performance  of 
tbe  contract  is  found  to  be  doubtful,  the  court  must  dis* 
miss  the  petition  without  prejudice  to  the  right  of  thej 
petitioner,  who  may,  at  any  time  within  six  months  there- 
after, proceed  by  action  to  enforce  a  specific  performance 
thereof.    [In  effect  April  16th,  1880.] 

§  1603.  Every  convevance  made  in  pursuance  of  a 
decree  as  provided  in  this  chapter,  shall  pass  the  title  to 
the  estate  contracted  for,  as  fully  as  if  the  contracting 
party  himself  was  still  living,  and  executed  the  convey- 
ance.   [In  effect  Apnl  16th,  1880.] 

OonTeyances— t>y  executor,  etc.,  sec.  1555. 

fl604.  A  copy  of  the  decree  for  a  conveyance,  as  pro- 
ed  in  this  chapter,  duly  certified  and  recorded  in  the 
office  of  the  recorder  of  the  county  where  the  lands  lie, 
gives  the  person  entitled  to  the  conveyance  a  right  to  the 
X>ossession  of  the  lands  contracted  for,  and  to  hold  the 
same  according  to  the  terms  of  the  intended  conveyance, 
in  like  manner  as  if  they  had  been  conveyed  in  pursuance 
of  the  decree.    [In  effect  April  16th,  1880.] 
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§  1G05.  Tbe  recording  of  any  decree,  as  provided  in 
tlie  preceding  section,  shall  not  prevent  the  conrt  making 
the  decree  from  enforcing  the  same  by  other  process. 

§  1606.  If  the  person  entitled  to  the  conveyi^ice  dies 
'beiore  the  commencement  of  proceedings  therefor  under 
this  chapter,  or  before  the  completion  of  the  conveyance, 
any  person  entitled  to  succeea  to  his  rights  in  the  con- 
tract, or  the  executor  or  administrator  of  such  decedent, 
may,  for  the  benefit  of  the  person  so  entitled,  commence 
such  proceedings  or  prosecute  any  aheady  commenced, 
and  tne  conveyance  must  be  so  made  as  to  vest  the  estate 
in  the  persons  entitled  to  it,  or  in  the  executor  or  admin- 
istrator, for  their  benefit. 

§  1607.  The  decree  provided  for  in  this  chapter  may 
direct  the  Possession  of  the  propertv  therein  described  to 
'  he  surrendered  to  the  person  entitled  thereto,  upon  his 
producing  the  deed  and  a  certified  copy  of  the  decree, 
when,  by  the  terms  of  the  contract,  possession  is  to  be 
surrendered. 
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CHAPTBE  X. 

OF  ACCOUNTS  RENDXSRED  B7  EXBCUTORS 
AND  ADMINISTRATORS,  AND  OF  THB 
PAYMENT  OF  DEBTS. 

AST.    I.    LlABTLITISS  AlTD  COMFEITSATIOir  OF  BXSGUTORS  A3StJ> 

admtni8trator8. 
11.  accountina  and  8bttlbxxirt8  bt  ezecutoss  ajib 

Admin  istb  atobr. 
III.   THS  Patxekt  of  Djbbtb  of  ths  Estatb. 

ARTICLE  I. 
Liabilities  and  Goxfensation  of  Executors  axtd  Anias- 

I8TRATOB8. 

S  1612.  When  executor  or  administrator  personally  liable. 

I  1613.  Executor  to  be  changed  with  all  estate,  etc. 

S  1614.  Not  to  profit  or  lose  oy  estate. 

S  1615.  Uncollected  debts  witliuut  fault. 

§  1616.  Compensation  of  the  executor  and  administrator. 

1  1617.  Not  to  purchase  claims  against  the  estate. 

i  1618.  Executor's  and  administrator's  commissions. 

§  1612.  No  executor  or  administrator  is  charg^eable 
upon  any  special  promise  to  answer  damages  or  to  pay 
the  debts  of  the  testator  or  intestate  out  of  his  own  estate, 
unless  the  agreement  for  that  purpose,  or  some  memoran- 
dum or  note  thereof ,  is  in  writing  and  signed  by  such  ex- 
ecutor or  administrator,  or  by  some  othei;  person  by  him 
thereunto  specially  authorized. 

Oompare— sec.  1973,  subd.  2. 

§  1613.  Every  executor  and  administrator  is  chargea- 
ble in  his  account  with  the  whole  of  the  estate  of  the  de- 
cedent which  may  come  into  his  possession,  at  the  value  of 
the  appraisement  contained  in  the  inventory,  except  as 
provided  in  the  following  sections,  and  with  all  the  inter- 
est, profit,  and  income  of  the  estate. 

Ohargeable  with  ;the  whole  of  the  estate— but  not  for  loss  through 
coexccutor.  33  Cal.  659:  responsible  for  kind  of  money  received,  sees. 
667, 1407;  26  Cal.  42^):  reducing  money  in  l)ank  to  nossession,  discretion- 
ary, 44  Cal.  589:  liability  for  rents,  6  Cal.  606;  37  Cal.  425. 

§  1614.  He  shall  not  make  profit  by  the  increase,  nor 
suffer  Ipss  by  the  decrease  or  destruction,  without  his 
fault,  of  any  part  of  the  estate.    He  must  account  for  the 
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excess  when  he  sells  any  part  of  the  estate  for  more  than 
the  appraisement,  and  if  any  is  sold  for  less  than  the  ap> 

Eraisement,  he  is  not  responsible  for  the  loss  if  the  sale 
as  been  justly  made. 

Fidnciary  capacity— money  held  in,  by  executor,  etc.,  28  Cal.  429. 
Accountability  for  profit  made— 37  Cal.  424. 
Liability  for  lo88eeP-48  Cal.  627 ;  62  Cal.  477. 

Mingling  trust  funds— liable  for  interest  or  profits,  37  Cal.  424;  39 
OaL  5D7;  <^  Cal.  290:  but  commingling  must  clearly  appear,  My.  P.  Kep. 
66;  37  Cal.  424:  compound  interest  exacted,  52  Cal.  403;  53  Cal.  355;  and 
see  My.  P.  Bep.  67, 168. 

Becoming  purchaser— of  mortgage  at  his  own  sale,  liability  for, 
sec.  1576;  46  Cal.  564. 

§  1615.  Ko  executor  or  administrator  is  accountable 
for  any  debts  due  to  the  decedent,  if  it  appears  that  they 
remain  uncollected  without  his  fault. 

Debts  appraised  as  valueless- uncollected,  no  ground  for  revoca> 
tion  of  letters.  My.  P.  Rep.  98. 

§  1616.  He  shall  be  allowed  all  necessary  expenses  in 
the  care,  management,  and  settlement  of  .the  estate,  in- 
cluding reasonable  fees  paid  to  attorneys  for  conducting 
the  necessary  proceedings  or  suits  in  courts,  and  for  his 
services  such  fees  as  provided  in  this  chapter;  but  when 
the  decedent,  by  his  will,  makes  some  other  provision  for 
the  compensation  of  his  executor,  that  shall  be  a  full 
compensation  for  his  services,  unless,  by  a  written  instru- 
ment, tiled  in  the  court,  he  renounces  all  claim  for  com- 
pensation provided  by  the  will.  [In  effect  April  16th, 
1880.] 

Necessary  expenses  of  administration— not  for  removing  incum- 
brances, 12  Cal.  200;  26  Cal.  50:  where  litigation,  33  Cal.  659;  38  GaL  87; 
48  Cal.  627;  and  see  next  note;  costs,  sec.  1509:  services  of  employ 6, 
46  Cal.  564 :  brokerage,  amount  fixed  by  court.  My.  P.  Rep.  86. 

Reasonable  attorney's  fees— amount  discretionary,  42  CaL  288: 
when  allowed,  38  Cal.  87;  46  Cal.  564:  where  loan  contrary  to  will,  not 
imowed,  48  Cal.  627 :  before  this  provision,  not  for  procuring  letters,  43 
Cal.  543:  in  executor's  own  behalf ,  not  allowed,  My.  P.  Bep.  128,  168: 
Incurred  by  previous  executor,  allowed,  My.  P.  Bep.  163. 

Compensation  for  services— commissions,  where  no  provision  in 
will,  etc.,  sec.  1618. 

§  1617.  No  administrator  or  executor  shall  purchase 
any  claim  against  the  estate  he  represents;  and  if  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  enti- 
tled to  charge  in  his  account  the  amount  he  actually  paid. 

Liability  of  ezecntor,  etc.— for  purchasing  property  of  estate,  sec. 
1576:  for  fraudulently  selling  realty,  sec.  1572. 
Claim— sec.  1493n. 


§  1618  ACGouirrs.  ffi2 

§  X61&  When  nA  compensation  is  proTided  by  tiie 
will,  or  the  executor  lenounces  all  claim  thereto,  he  most 
be  allowed  commissimi  upon  the  amount  of  the  whole 
estate  accounted  for  hj  him  as  follows :  For  the  first  thou- 
sand dollars,  at  the  rat^  of  seven  per  cent.;  for  all  above 
that  sum  and  not  ezceenling  ten  thousand  dollars,  at  the 
rate  of  live  per  cent. ;  fcr  all  above  that  sum  at  the  rate  of 
four  per  cent. ;  and  the  nme  commissicm  must  be  allowed 
administrators.  In  all  cases,  such  further  allowance  may 
be  made  as  the  court  may  deem  just  and  reasonable,  for 
any  extraordinary  service.  The  total' amount  of  such  al- 
lowance must  not  exceed  tbe  amount  of  commissions 
allowed  by  this  section;  4nd  public  administrators  shall 
receive  the  same  compensation  and  allowances  as  are  al- 
lowed in  this  title  to  other  administrators.  [In  effect  April 
16th,  1880.] 

Amount  of  ifae  whole  estate— accounted  for,  is  basis  of  commis- 
sions, 30  Cal.  Ii3;  43  Cal.  543:  Iiomestead  not  reclLoned,  My.  P.  Rep.  59; 
but  see  30  Cal.  105:  supposed  assets  held  until  title  determineo,  are 
basis  for  commissions,  13  Cal.  134. 

Apportionment  of  commission— between  succensive  administra- 
tors, 3  Cal.  289 :  but  made  only  when  estate  ready  for  distribution,  Xla- 
tate  of  Barton,  June  16th,  1880, 6  Pac.  C.  L.  J.  511 :  whennot  between  oo- 
executors,  24  Cal.  92. 

Oommissions— not  to  be  set  off  i^rainst  indebtedness  to  intestate, 
46  Gal.  564:  allowable  only  on  final  account,  46  Cal.  564:  not  allowed  to 
one  acting  under  Toid  letters  testamentary,  52  Cal.  658. 

Further  allowance— for  extraordinary  serrices,  Hy.  P.  Bep.  66. 

•  ARTICLE  II. 

AOOOUNTINO  AND  SETTLEMENTS   BT  EXECUTORS    Aim  AZ>lC]3r- 

ISTKATOBS. 

S  1622.  To  render  an  exhibit  of  receipts  and  disbursements,  and  clainDUi 
allowed 

1623.  Citation  to  account  at  third  term. 

1624.  Petition  for  citation  to  render  final  or  other  account. 

1625.  Citation  to  account  on  application. 

1626.  Oblections  to  account,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 
_  1628.  To  renderaccounts  at  expiration  of  term. 

S  1629.  Executor  to  account  after  his  authority  revoked. 
^  1630.  Bevokingauthority  of  executor,  when. 

1631.  To  produce  and  file  vouchers,  which  remain  in  court. 

1632.  Vouchers  for  items  less  than  twenty  dollars,  when  accepted. 

1633.  Day  of  settlement  to  be  appointed,  and  must  give  notice 
thereof. 

S  1634.  Pinal  settlement,  partition  and  distribution  may  be  made  at 

same  time.    Postponing  order  is  notice. 
$  1635.  Interested  party  may  file  exceptions  to  account. 
S  1636.  All  matters  may  be  contested  by  the  heirs.  Heulog  may  he 

postponed. 

1637.  Settlement  of  accounts  to  be  conclusive,  when  and  when  not. 

1638.  Proof  of  notice  of  settlement  of  accounts. ' 

1639.  Sale  of  personal  property. 

1640.  Moneys  invested  oy  order  of  court. 
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§  1622.  Six  months  after  his  appointment,  and  at  any 
time  when  required  by  the  court,  either  upon  his  own 
xaotion  or  upon  the  application  of  any  person  interested 
in  the  estate,  the  executor  or  administrator  must  render, 
for  the  information  of  the  court,  an  exhibit  under  oath, 
Hhowing  the  amount  of  money  received  and  expended  by 
liimi,  the  amount  of  all  claims  presented  against  the  es- 
tate, and  the  names  of  the  claimants,  and  all  H}ther  mat- 
ters necessary  to  show  the  condition  of  its  affairs.  [In 
effect  AprU  16th,  1880.] 

VTitiiin  six  month»— amdt.  1880:  preylonsly  at  third  term,  bat  see 
notes  to  sec.  73,  as  to  abolition  of  terms.  « 

§  1623.  If  the  executor  or  administrator  fails  to  render 
an  exhibit  for  six  months  after,  his  appointment,  the 
court,  or  a  judge  thereof,  must  cause  a  citation  to  be  is- 
sued requiring  him  to  appear  and  render  it.  [In  effect 
April  16th,  1880.] 

Citation— sees.  i707, 1711. 

• 

§  1624.  Any  person  interested  in  the  estate  may,  at 
any  time  before  the  final  settlement  of  accounts,  present 
his  petition  to  the  court,  or  a  judge  thereof,  praying  that 
the  executor  or  administrator  be  required  to  appear  and 
render  such  exhibit,  setting  forth  the  facts  showing  that  it 
is  necessary  and  proper  that  such  an  exhibit  should  be 
made.    [In  effect  April  16th,  1880.] 

§  1625.  If  the  court,  or  a  judge  thereof,  is  satisfied, 
eitner  from  the  oath  of  the  applicant  or  from  any  other 
testimony  offered,  that  the  facts  alleged  are  true,  and  con- 
siders the  showing  of  the  applicant  sufficient,  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  adminis- 
trator, requiring  him  to  appear,  at  some  day  to  be  named 
in  the  citation,  and  render  an  exhibit  as  prayed  for.  [In 
effect  April  16th,  1880.] 

§  1626.  When  an  exhibit  is  rendered  by  an  executor  or 
acuninistrator,  any  person  interested  may  appear,  and  by 
objections  in  writing,  contest  any  account  or  statement 
therein  contained.  The  court  may  examine  the  executor 
or  administrator,  and  if  he  has  been  guilty  of  neglect,  or 
has  wasted,  embezzled,  or  mismanaged  the  estate,  his  let- 
ters must  be  revoked. 

Any  person  interested— see  sec.  1635n. 

Revocation  for  miscondnct— sec.  1436  et  »eq, 

§  1627.  If  any  executor  or  administrator  neglects  or 
refuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  be  issued  against 
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him,  and  such  exhibit  enforced,  or  his  letters  may  be  re- 
voked, in  the  discretion  of  the  court. 
Oontempt— 6CC8.  1209, 1219. 

§  1628.  Within  thirty  days  after  the  expiration  of  tbe 
time  mentioned  in  tlie  notice  to  creditors  within  which 
claims  must  be  exhibited,  every  executor  or  administrator 
must  render  a  full  account  and  report  of  his  administra- 
tion. If  he  fails  to  present  his  account,  the  court  or  judee 
must  compel  the  rendering  of  the  account  by  attacb- 
ments,  and  any  person  interested  in  the  estate  may  apply 
for  and  obtain  an  attachment;  but  no  attachment  mast 
issue  unless  a  citation  has  been  hrst  issued,  served,  and 
returned,  requiring  the  executor  or  administrator  to  ap- 
pear and  show  cause  why  an  attachment  should  not  issue. 
Every  account  must  exhibit  all  debts  which  have  been 
presented  and  allowed  during  the  period  embraced  in  tbe 
ac(iOunt.    [Approved  March  llth,  X876 — ^ninety  days.] 

Acconnt  of  administration—finii],  sees.  1647,1652:  separate,  by  eacb 
executor,  etc.,  24  Cal.  92 :  by  admlulstrator  of  an  admlnistrmtcM',  44  CaL 
124 :  time  for  filing  accounts,  merely  directory.  My.  P.  Bep.  98. 

§  1629.  When  the  authority  of  an  executor  or  admin- 
istrator ceases,  or  is  revoked  for  any  reason,  he  may  be 
cited  to  account  before  the  court,  at  the  instance  of  the 
person  succeeding  to  tbe  administration  of  the  same  es- 
tate, in  like  manner  as  he  might  have  been  cited  by  any 
person  interested  in  the  estate  during  the  time  he  was 
executor  or  administrator.    [In  effect  April  16th,  1880.] 

Sureties  on  guardian's  bond—no  liability  until  accounts  settled, 
S2  Cal.  636. 

§  1630.  If  the  executor  or  administrator  resides  out  of 
the  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  ren- 
der* an  account  within  thirty  days  after  the  time  pre- 
scribed in  this  article,  or  if  he  neglects  to  render  an 
account  within  thirty  days  after  being  committed  where 
the  attachment  has  been  executed,  his  letters  must  be 
revoked. 

§  1631.  In  rendering  his  account,  the  executor  or  ad- 
ministrator must  produce  and  iile  vouchers  for  all  charges, 
debts,  claims,  and  expenses  which  he  has  paid,  which 
must  remain  in  the  court;  and  he  may  be  examined  on 
oath  touching  such  payments,  and  also  touching  any 
property  and  effects  of  the  decedent,  and  the  disposition  . 
thereof.  When  any  voucher  is  required  for  other  pur-  * 
poses,  it  may  be  witlidrawn  on  leaving  a  certified  copy  on 
file;  if  a  voucher  is  lost,  or  for  other  good  reason  cannot 
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"be   produced  on  the  settlement,  the  payment  may  be 
proved  by  the  oath  of  any  competent  witness. 

Vouchers— required  of  claimant,  sec.  1494:  lacking,  see  sec.  1632;  37 
Cal.  424. 

§  1632.  On  the  settlement  of  his  account  he  may  be 
allowed  any  item  of  expenditure  not  exceeding  twenty 
dollars,  for  which  no  voucher  is  produced,  if  such  item  be 
supported  by  his  own  uncontradicted  oath  positive  to  the 
fact  of  payment,  specifying  when,  where,  and  to  whom 
it  was  made ;  but  such  allowances  in  the  whole  must  not 
exceed  iwe  hundred  dollars  against  any  one  estate,  and  if, 
upon  such  settlement  of  accounts,  it  appear  that  debts 
against  the  deceased  have  been  paid  without  the  affidavit 
and  allowance  prescribed  by  statute  or  sections  one  thous- 
and four  hundred  and  ninety-four,  one  thousand  four 
liundred  and  ninety-five,  ahd  one  thousand  four  Imndred 
and  ninety-six  of  this  Code,  and  it  shall  be  proven  by 
competent  evidence  to  the  satisfaction  of  the  court  that 
such  debts  were  justly  due,  were  paid  in  good  faith,  that 
the  amount  paid  was  the  true  amount  of  such  indebted- 
ness over  and  above  all  payments  or  set-off,  aM  that  the 
estate  is  .solvent,  it  shall  be  the  duty  of  the  said  court  to 
allow  the  said  sums  so  paid  in  the  settlement  of  said 
accounts.    [In  effect  April  16tli,  1880.1 

Debts  paid  without  required  affidavit  and  allowance— ratifica- 
tion of  action,  amdt.  1880. 

§  1633.  When  any  account  is  rendered  for  settlement, 
the  court,  or  a  judge  thereof,  must  appoint  a  day  for  the 
settlement  thereof;  the  clerk  must  thereupon  give  notice 
.  thereof  by  causing  notices  to  be  posted  iu  at  least  three 
public  places  in  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account.  The  court,  or 
a  judge  thereof,  may  order  such  further  notice  to  be  given 
as  may  be  proper.    [In  effect  April  IGth,  1880.] 

§  1634.  If  the  account  mentioned  inthQ  preceding 
section  be  for  a  linal  settlement,  and  a^pfUMMi  for  the 
final  distribution  of  the  estate  be  filed  with  said  accounts, 
the  notice  of  the  settlement  muststate  those  facts,  which 
notice  must  be  given  by  posting  |(publication  as  the  court 
may  direct,  and  for  such  time  aslnay  be  ordered.  ►  On  the 
settlement  of  said  account,  distribution  and  partition  of 
the  estate  to  all  entitled  thereto  may  be  immediately  had, 
without  further  notice  or  proceedings.  [Approved  March 
11th,  187(5— ninety  days.] 
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§  1635.  On  the  day  appointed,  or  any  aabseqaent  da^ 
to  which  the  hearing  may  be  postponed  by  the  comt,  anj 
person  interested  In  the  estate  may  appear  and  file  his  ei 
ceptions  in  writing  to  the  account,  and  contest  the  same. 

Any  person  interested— 26  Cal.  07;  29  Cal.  519;  40  CaL  111. 

Oonteet  ihe  acooimt— proceedings  generally,  90  CaL  110. 

§  1636.   All  matters,  inclading  allowed   claims  nol 
passed  upon  on  the  settlement  of  any  former  account,  of 
on  rendering  an  exhibit,  or  on  mak^g  a  decree  of  sale,! 
may  be  contested  by  the  heirs,  for  cause  shown.    The. 
hearing  and  allegations  of  the  respective  parties  maybeil 
postponed  from  time  to  time,  when  necessary »  and  the 
court  may  appoint  one  or  more  referees  to  examine  theij 
accounts,  and  make  report  thereon,  subject  to  confirma-^j 
tion;  and  may  allow  a  reasonable  compensation  to  the] 
referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

Befereea— sees.  638-645. 

§  1637.  The  settlement  of  the  account  and  the  allow- 
ance thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate, 
saving,  however,  to  all  persons  laboring  under  any  legal 
disabuity,  their  right  to  move  for  cause  to  reopen  and  ex- 
amine the  account,  or  to  proceed  by  action  against  the 
executor  or  administrator,  either  individually  or  upon  his 
bond,  at  any  time  before  final  distribution;  and  In  any 
action  brought  by  any  such  person,  the  allowance  and 
settlement  of  the  account  is  prima  facie  evidence  of  its 
correctness.    [In  effect  July  1st,  1874.] 

Settlement  of  account— not  a  Judgment,  Hy.  P.  Rep.  127:  record  on 
appeal,  30  CaL  105. 

Conclusiveness  of  settlement— of  account,  52  CaL  403:  Seynolds  r. 
Bminagim,  March  4tb.  1880, 5  Pac.  C.  L.  J.  115:  when  right  to  contest 
claim  not  barred.  My.  P.  Be  p.  103 :  estoppel  of  legatee,  1 1  Cal.  212 ;  appli- 
cation to  guardians,  36  Cal.  654 :  application  to  annul  account,  37  CaL  iu. 

Beopening  account— of  administrator,  when  no  notice,  53  Cal.  197, 
259:  by  minor.  My.  P.  Bep.  186:  diligence,  requisite  showing  of,  11  Cal. 
212 :  coexecutor  may  ask  lor  supplemental  decree,  24  CaL  93. 

§  1638.  The  account  must  not  be  allowed  by  the  court 
until  it  is  first  proved  that  notice  has  been  given  as  re- 
quired by  this  chapter,  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  court,  and 
is  conclusive  .evidence  of  the  fact. 

Notice-^if  lacking,  account  may  be  reopened,  58  Cal.  197, 859.  ^ 

§  1639.  Whenever  it  appears  to  the  court  on  any  hear-  u 
ing  of  an  application  for  the  sale  of  real  property,  that  it  '' 
would  be  for  the  interest  of  tne  estate  that  personal  prop- 
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erty  of  the  estate,  or  some  part  of  such  property,  should 
be  iiTst  sold,  the  court  may  decree  the  sale  of  such  per- 
sonal property,  or  any  part  of  it,  and  the  sale  thereof 
shall  be  conducted  in  the  same  manner  as  if  the  applica- 
tion had  been  made  for  the  sale  of  such  personal  property 
in  the  first  instance.    [In  effect  July  1st,  1874.] 

§  1640.  Fending  the  settlement  of  any  estate,  on  the 
petition  of  any  party  interested  therein,  and  upon  good 
cause  shown  therefor,  the  court  may  order  any  moneys  in 
the  hands  of  the  executors  or  administrators  to  he  in- 
vested for  the  beneiit  of  the  estate  in  securities  of  the 
United  States  or  of  this  State.  Such  order  can  only  be 
made  after  publication  of  notice  of  the  petition  in  some 
newspaper,  to  be  designated  by  the  court  or  a  judge 
thereof.    [In  effect  April  16th,  1880.] 

ABTICLE  HI. 
TBS  Patkxnt  ov  Debts  of  thb  Estatb. 

§  1643.  Order  in  whlcbdebts  to  be  paid. 

§  1644.  Where  property  insafficienf  to  pay  mortgage. 

§  1645.  Estate  insufficient,  a  dividend  to  00  paid. 

§  1646.  Funeral  expenses  and  expenses  of  last  sickness. 

S  1647.  Order  for  payment  of  debts  and  discliarge  of  the  executor  and 
administrator. 

§  1648.  Provision  f  or.dispnted  and  contingent  claims. 

$  1649.  After  decree  for  payment  of  debts,  executor  personally  liable 
to  creditors. 

§  1650.  Claims  not  included  in  order  for  payment  of  debts,  how  dis- 
posed of. 

§  1651.  Order  for  payment  of  legacies  and  extension  of  time. 

I  1652.  Final  account,  when  to  be  made. 

§  1653.  Neglect  to  render  final  account,  how  treated. 

§  1643.  The  debts  of  the  estate,  subject  to  the  provis-' 
ions  of  section  twelve  hundred  and  five,  must  be  paid  in 
the  following  order: 

1.  Funeralexpenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  having  preference  by  the  laws  of  the  United 
States; 

4.  Judgments  rendered  against  the  decedent  in  his  life- 
time,  and  mortgages  in  the  order  of  their  date; 

6.  AH  other  <&mands  against  the  estate. 

Preferred  claims  for  wages— sec.  1205. 

Family  allowance— sees.  1467, 1646. 

Order  of  payment— unchangeable,  26  Cal.  51. 

Judgment— decree  settling  account  is  not.  My.  P.  Bep.  127. 

§  1644.  The  preference  given  in  the  preceding  section 
to  a  mortgage  only  extends  to  the  proceeds  of  the  prop- 
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erty  moTtg»ge6,.    If  the  proceeds  of  such  property  is  in- 
sufficient to  pay  the  mortgage,  the  part  remainmg  wisat- 
isfied  must  be  classed  with  other  demands  agaxnst  the 
estate. 
Proceeds  of  property  mortgaged— «ec  1569. 

§  1645.  If  the  estate  is  insufficient  to  poy  all  the  debts 
'of  any  one  class,  each  creditor  must  be  paid  a  diTidend  in 
proportion  to  his  claim;  and  no  creditor  of  any  one  class 
shall  receive  any  payment  until  all  those  of  the  preced- 
ing class  are  fully  paid. 

§  1646.  The  executor  or  administrator,  as  soon  as  he 
has  sufficient  funds  in  his  hands,  must  pay  the  funeral  ex- 
penses, and  expenses  of  the  last  sickness,  and  the  allow- 
ance made  to  the  family  of  the  decedent.  He  may  retain 
in  his  hands  the  necessary  expenses  of  administration, 
but  he  is  not  obliged  to  pay  any  other  debt  or  any  legacy 
until,-  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court. 

Surplus  funds— application  to  payment  of  debts,  87  Cal.  434. 

§  1647.  Upon  the  settlement  of  the  accounts  of  the 
executor  or  administrator,  as  required  in  this  chapt<er, 
the  court  must  make  an  order  for  the  i>ayment  of  the 
debts,  as  circumstances  of  the  estate  require.  If  there  is 
not  sufficient  funds  in  the  hands  of  the  executor  or  ad- 
ministrator, the  court  must  specify  in  the  decree  the  sum 
to  be  paid  to  each  creditor.  If  the  whole  property  of  the 
estate  be  exhausted  by  such  payment  or  distribution,  such 
account  must  be  considered  as  a  final  account,  and  the 
executor  or  administrator  is  entitled  to  his  discbarge  on 
producing  and  filing  the  necessary  vouchers  and  proofs 
showing  that  such  payments  have  been  made,  and  that  he 
has  fully  complied  with  the  decree  of  the  court.  [Ap- 
proved March  11th,  1876— ninety  days.] 

Settlement  of  accounts— sec.  1628. 

Order  for  payment  of  debts— My.  F.  Rep.  109:  in  {articular  kind  of 
money,  26  Cal.  421 ;  39  Cal.  70. 

§  1648.  If  there  is  any  claim  not  due,  or  any  contin- 
gent or  disputed  claim  against  the  estate,  the  amount 
thereof,  or  such  part  of  the  same  as  the  holder  would  be 
entitled  to  if  the  claim  were  due,  established,  or  absolute, 
must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  he  becomes  entitled  thereto ;  or,  if  he 
fails  to  establish  his  claim,  to  be  paid  over  or  distributed 
as  the  circumstances  of  the  estate  require.  If  any  credi- 
tor whoso  claim  has  been  allowed,  but  is  not  yet  due, 
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appears  and  assents  to  a  deduction  therefrom  of  the  leeal 
interest  for  the  time  the  chiim  has  yet  to  run,  he  is  entitled 
to  be  paid  accordingly.  The  payments  provided  for  in 
this  section  are  not  to  be  made  when  the  estate  is  insol- 
vent, unless  a  pro  rata  distribution  is  ordered. 
Oantioiiary  proviiion— 18  Cal.  429. 

§  1649.  When  a  decree  is  made  by  the  court  for  the 
payment  of  creditors,  the  executor  or  administrator  is 
personally  liable  to  each  creditor  for  his  allowed  claim,  or 
the  dividend  thereon,  and  execution  may  be  issued  on 
such  decree,  as  upon  a  judgment  in  the  court,  in  favor  of 
each  creditor,  and  the  same  proceedings  may  be  had  un- 
der such  execution  as  under  execution  in  other  cases. 
The  executor  or  administrator  is  liable  therefor  on  his 
l>ond  to  each  creditor.    [In  effect  April  16th,  1880.] 

Decree  for  payment— executor  cannot  open,  14  Cal.  129:  allowed 
dalm  not  a  Judgment,  before,  26  CaL  421;  My.  P.  Bep.  126. 

§  1650.  When  the  accounts  of  the  administrator  or 
executor  have  been  settled,  and  an  order  made  for  the  pay- 
ment of  debts  and  distribution  of  the  estate,  no  creditor, 
-whose  claim  was  not  included  in  the  order  for  payment,  has 
any  right  to  call  upon  the  creditors  who  have  been  paid,  or 
upon  toe  heirs,  devisees,  or  legatees,  to  contribute  to  the 
payment  of  his  claim;  but  if  the  executor  or  administra- 
tor has  failed  to  give  the  notice  to  the  creditors,  as  pre- 
scribed in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  bond  of  the  executor  or  ad- 
ministrator the  amount  of  his  claim,  or  such  part  thereof 
as  he  would  have  been  entitled  to,  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  claim 
was  not  due  ten  months  oef ore  the  day  of  settlement,  or 
whose  claim  was  contingent,  and  did  not  become  absolute 
ten  months  before  such  day. 

Decree  of  distribution  ooncluaive— «pon  creditors.  My.  P.  Rep.  159. 

§  1651.  If  the  whole  of  the  debts  have  been  paid  by 
the  first  distribution,  the  court  must  direct  the  payment 
of  legacies  and  the  distribution  of  the  estate  amon^  the 
heirs,  legatees,  or  other  persons  entitled,  as  i)rovided  m  the 
next  chapter;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  other  reasons,  the  estate  be  not  in  a  proper  con- 
dition to  be  closed,  the  court  must  give  such  extension  of 
time  as  may  be  reasonable,  for  a  nnal  settlement  of  the 
estate. 

§  1652.  At  the  time  designated  in  the  last  section,  or 
sooner,  if  within  that  time  all  the  profferty  of  the  estate 
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has  been  sold,  or  there  are  sufficient  funds  in  his  hands  for 
the  payment  of  all  the  debts  due  by  the  estate,  and  the 
estate  oe  in  a  proper  condition  to  be  closed,  the  ezecator 
or  administrator  most  render  a  final  account,  and  pray  a 
settlement  of  his  administration. 
Settlem«nt  of  acoonnts— sec.  1628. 

§  1653.  If  he  neglects  to  render  his  account,  tibe  same 
proceedings  may  be  had  as  prescribed  in  this  chapter  in 
regard  to  the  first  account  to  be  rendered  by  him,  and  all 
the  provisions  of  this  chapter  relatiye  to  the  last-men- 
tioned account,  and  the  notice  and  settlement  thereof, 
apply  to  his  account  presented  for  final  settlement. 

Froo«edlng«  to  enforce  mccoimt— sees.  1688-1610. 
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CHAPTER  XI. 

OF .  THB  PARTITION,  DISTRIBUTION,  AND 
FINAL  SETTLEMZ2NT  OF  ESTATES. 

ABT.  I.    PABTIAL    DISTBIBUTIOK    PBIOB    to    FUfAL    Settle- 
MBNT. 
II.    DISTRIBUTION  ON  FlWAL  SBTTLBMBKT. 
III.     DiSTKlBUTION  AND  PARTITION. 

rV.    AGENTS     FOR     ABSENT     INTERESTED     PARTIES.    DIS- 
CHARGE OF  Executor  or  Administrator. 

ABTICLE  I. 

Partial  Distribution  Prior  to  Final  Settlement. 

1656.  Payment  of  legacies  upon  giving  bonds. 

1659.  Notice  of  application  for  legacies.  * 

1660.  Executor  or  other  person  may  resist  application. 

1661.  Decree  prayed  for  to  require  Dond,wIiicIi  must  bejdven.  May 
order  whole  or  part  of  share  to  be  delivered,   where  parti- 

tion necessary,  how  made.   Costs. 
§  1662.  Order  for  payment  of  bond,  and  suit  thereon. 
» 

§  1658.  At  any  time  after  the  lapse  of  four  months 
from  the  issuing  of  letters  testamentary  or  of  administra- 
tion, any  heir,  devisee,  or  legatee,  may  present  his  peti- 
tion to  the  court  for  the  legacy  or  share  of  the  estate  to 
which  he  is  entitled,  to  be  given  to  him  upon  his  giving 
bonds,  with  security,  for  the  payment  of  his  proportion 
of  the  debts  of  the  estate. 

Intent  of  section— 20  Cal.  627;  31  Gal.  618;  33  GsJ.  666. 

Heir— includes  widow  or  survivor,  My.  P.  Bep.  158. 

Giving  bonds— requisite,  14  Cal.  112. 

Payment  of  leg^acies— order  of  appropriation  for.  Civil  Code,  sec. 
1360. 

Proportion  of  the  debts— for  which  legatee,  etc.,  liable,  Civil  Code, 
sec.  1377. 

§  1659.  Notice  of  the  application  must  be  given  to  the 
executor  or  administrator,  personally,  and  to  all  persons 
interested  in  the  estate,  in  the  same  manner  that  notice  is 
required  to  be  given  of  the  settlement  of  the  account  of 
an  executor  or  administrator. 
Notice  of  settlement  of  acconnt— sec.  1633. 

§  1660.  The  executor  or  administrator,  or  any  person 
interested  in  the  estate,  may  appear  at  tne  time  named 
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and  resist  the  application,  or  any  other  heir,  devisee,  or 
legatee  may  make  a  similar  application  for  himself. 
Any  person  interested—sec.  163Sfi. 

§  1661.  If,  at  the  hearing,  it  appear  that  the  estate  is 
hat  little  indebted,  and  that  the  share  of  the  party  apply- 
ing may  be  allowed  to  him  without  loss  to  the  creditors 
of  the  estate,  the  court  must  make  an  order  in  conformity 
with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order, 
before  receiving  his  share,  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  bond, 
iu  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  judee,  paya- 
ble to  the  executor  or  administrator,  and  conditioned  for 
the  payment,  whenever  required,  of  his  proportion  of  the 
debts  due  from  tbe  estate,  not  exceeding  the  value  or 
amount  of  the  legacy  or  portion  of  the  estate  to  'which  he 
is  entitled; 

2.  The  executor  or  administrator  to  deliver  to  the  heir, 
legatee,  or  devisee,  the  whole  portion  of  the  estate  to 
which  he  mav  be  entitled,  or  only  a  part  thereof,  desig- 
nating it.  If,  in  the  executiou  of  the  order,  a  partition  is 
necessary  between  two  or  more  of  the  parties  interested, 
it  must  be  made  in  the  manner  hereinafter  prescribed. 
The  costs  of  these  proceedings  shall  be  paid  by  the  appli- 
cant, or  If  there  be  more  than  one,  shall  be  apportioned 
equally  amongst  them.    [In  effect  April  16th,  1880.] 

Order— not  made  If  any  taxes  unpaid,  sec.  ie69:  recording,  sec  1719l 
SUBDivisioir  1.   Undertakings,  generally— sec.  Mln. 
Partition— manner  hereinafter  prescribed,  see.  1675  et  $eq» 

§  1662.  When  any  bond  has  been  executed  and  deliv- 
ered under  the  provisions  of  the  preceding  section,  aad  it 
is  necessary  for  the  settlement  of  tbe  estate  to  require 
the  payment  of  any  part  of  the  money  thereby  secured, 
the  executor  or  administrator  must  petition  the  court  for 
an  order  requiring  the  payment,  and  iiave  a  citation  issued 
and  served  on  the  party  bound,  requiring  him  to  appear 
and  show  cause  why  the  order  should  not  be  made.    At 
the  hearing,  the  court,  if  satisfied  of  the  necessity  of  such 
payment,  must  make  an  order  accordingly,  designating; 
the  amount  and  giving  a  time  within  which  it  must  be 
paid.    If  the  money  is  not  paid  within  the  time  allowed, 
an  action  may  be  maintained  by  the  executor  or  admin- 
istrator on  the  bond. 
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ARTICLE  n.  ^^.  /^  / 
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168S.  BIstrilMitlon  of  estate,  bow  made  and  to  wbom.  ^  &  c^,, 

1666.  What  the  decree  most  contain,  uid  ia  final.  ^  ^H  f  ,^ 

1667.  Dlstrlbutioa  when  decedent  was  not  a  resident  of  this  State.     . ,        v 

1668.  I>ecree  to  be  made  only  after  notice.  A. 

1669.  No  distribution  to  be  ordered  UIl  all  taxes  on  personal  property        "^  <) 

are  paid.  «< 


§  1665.  Upon  the  Anal  settlement  of  the  accounts  of 
the  executor  or  administrator,  or  at  any  subseauent  time, 
ujpon  the  application  of  the  executor  or  administrator,  or 
of  any  heir,  legatee,  or  devisee,  the  court  must  proceed  to 
distribute  the  residue  of  the  estate  in  tne  hands  of  the  ex- 
ecutor or  administrator,  if  any,  among  the  persons  who 
by  law  are  entitled  thereto;  and  if  the  decedent  has  left 
a  surviving  child,  and  the  issue  of  other  children,  and 
any  of  them,  before  the  close  of  the  administration,  have 
died  while  under  age  and  not  having  been  married,  no 
administration  on  such  deceased  child's  estate  is  neces- 
sary, but  all  the  estate  which  such  deceased  child  was 
entitled  to  by  inheritance  must,  without  administration, 
be  distributed  to  the  other  heirs-at-law.  A  statement  of 
any  receipts  and  disbursements  of  the  executor  or  admin- 
istrator, since  the  rendition  of  his  llnal  accounts,  must 
be  reported  and  filed  at  the  time  of  makine  such  distribu- 
tion, and  a  settlement  thereof,  together  with  an  estimate 
of  the  expenses  of  closing  the  estate,  must  be  made  .by 
the  court,  and  included  in  the  order  or  decree;  or  the  court 
or  judge  may  order  notice  of  the  settlemeiit  of  such  sup- 
plementary account,  and  refer  the  same  as  in  other  cases 
of  the  settlement  of  accounts. 

Diatribntion— ife<Ao<i  oft  where  illegal  bequests  and  mortgaged  land, 
yss.  p.  Bep.  189 :  how  affected  by  ante-naptial  contract,  My.  P.ltep.  241 : 
where  heir  or  devisee  dies  pending  adrntnistration.  My.  P.  Rep.  2fi2: 
where  adverse  claimant  to  realty,  My.  P.  Bep.  122.  Time  cf,  not  post- 
poned till  end  of  period  for  contest,  51  Cal.  588;  52  Cal.  94.  Persons  en- 
titled tOf  court  determines,  My.  p.  Bep.  247.  On  executor's  applieation, 
no  lien  retained  for  balance  due  applicant,  My.  P.  Bep.  247. 

Notice  of  settlement— of  account,  sec.  1633. 

Absent  heirs-«ttomey  for,  sec.  1718:  distribution  of  property  ot, 
sec.  166>jmd  note. 

§  1666.  In  the  order  or  decree,  the  court  must  name 
the  persons  and  the  proportions  or  parts  to  which  each 
shall-  be  entitled,  and  such  persons  may  demand,  sue  for, 
and  recover  their  respective  shares  from  the  executor  ot 
administrator,  or  any  person  having  the  same  in  posses- 
sion.   Such  order  or  decree  is  conclusive  as  to  the  rights 
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of  hein,  legatees,,  or  devisees,  sabject  only  to  be  rerenedi 

set  aside,  or  modified  on  appeal. 

D9er—  of  ilnml  dittrlbntion— form  of,  wbere  ansetOed  estate  «f ' 
heir  or  devisee  who  dies  pending  administration,  Mr.  P.  Bep.  2S2:  not 
modifiable  l>elow.  96  Cal.  277:  when  proper,  91  Cal.  HB;  88  CaLM:  gar> 
niBliment  after.  My.  P.  Rep.  100;  35  Cal.  392:  is  charter  of  distributees, 
My.  P.  Rep.  247:  recording,  sec.  1719:  taxes  payable  before,  sec.  16S9. 

Beoorar  thsir  respectiTe  aharta— Wheeler  v.  BoUon,  MarOii  Utli, 
1880.5Pac.C.L.J.112. 
Appeal-40  CaL  463 ;  49  Cal.  651. 
BBbsaqnant  issue  of  letters— on  dIseoTery  oi  estate,  see.  M9B. 

g  1667.  Upon  application  for  distribntion,  after  final 
settlement  of  the  accounts  of  administration,  if  the  de- 
cedent was  a  non-resident  of  this  State,  leaving  a  will 
which  has  been  duly  proved  or  allowed  in  the  State  of  bii  • 
residence,  and  an  authenticated  copy  thereof  has  been  * 
admitted  to  probate  in  this  State,  and  it  is  neceasary,  in : 
order  that  the  estate,  or  any  part  thereof,  may  be  distrib- 
uted according  to  the  will,  that  the  estate  in  this  State 
should  be  delivered  to  the  executor  or  administrator  in 
the  Stat^  or  place  of  his  residence,  the  conrt  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a  sale 
of  the  real  estate,  and  a  like  delivery  of  the  proceeds. 
The  delivery,  in  accordance  with  the  order  of  tne  court, 
is  a  full  discharge  of  the  executor  or  administrator  with 
the  will  annexeo,  in  this  State,  in  relation  to  all  proper^ 
embraced  in  such  order,  which,  unless  reversed  on  appesd. 
binds  and  concludes  all  parties  in  intereeft.  Sales  of  real 
estate,  ordered  by  virtue  of  this  section,  must  be  made  in 
the  same  manner  as  other  sales  of  real  estate  of  dece- 
dents by  order  of  the  court.    [In  effect  April  16th,  1880.] 

Sales  of  real  estate— sec.  1596  et  teq, 

§  1668.  The  order  or  decree  may  be  made  on  the  peti- 
tion of  the  executor  or  administrator,  or  of  anv  person 
interested  in  the  estate.  Notice  of  the  application  must 
be  given  by  posting  or  publication  as  the  court  may  direct, 
and  for  sucn  time  as  may  be  ordered.  If  partition  be 
applied  for  as  provided  in  this  chapter,  the  decree  of  dis- 
tribution shall  not  divest  the  court  of  jurisdiction  to  order 
partition,  unless  the  estate  is  finklly  closed.  [In  effect 
July  1st,  1874.] 

Want  of  notice— decree  of  distribution  void  for,  46  CaL  fi09. 

§  1669.  Before  any  decree  of  distribution  of  an  estate 
is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  aU  State, 
county,  and  municipal  taxes,  legally  levied  upon  persodiu 
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pitmerty  of  tlie  estate,  have  been  fally  paid.    [In  effect 
April  leth,  1880.] 

Similar  provision— Political  Code,  sec.  375Q. 

Executor  paying  taxes— entitled  to  reimbursement^  Hy»  P.  Bep.  80, 

ABTICLE  IIL 
.   DlBTRIBUTIOV  AND  PABTITIOK. 

1675.  Estate  In  common.   Commissioners. 

1676.  Partition  and  notice  thereof,  and  tbe  time  of  filing  petition. 

1677.  Estate  in  different  counties,  how  divided. 
167S.  Partition  may  be  made,  althoogh  some  of  the  heirs,  etc.,  have 

parted  with  their  Interest. 

il679.  Shares  to  be  set  oiit  by  motes  and  bounds. 
1680.  Whole  estate  may  be  assigned  to  one,  in  certain  cases. 
1681.  Payments  for  equality  of  partition,  by  whom  and  how. 
S  1662.  Estate  may  be  sold. 

S  1683.  To  fdve  notice  to  all  persons  and  guardians  before  partition. 
Duties  of  commissioners. 
To  make  report,  and  partition  to  be  recorded. 
When  commissioners  to  make  partition  are  not  necessary. 
Advancements  made  to  heirs. 

§  1675.  AVhen  the  estate,  real  or  personal,  assigned  by 
the  decree  of  distribution  to  two  or  more  lieirs,  devisees, 
or  legatees,  is  in  common  and  undivided,  and  the  respect- 
ive snares  are  not  separated  and  distin^ished,  partition 
or  distribution  may  be  made  by  three  disinterested  per- 
sons, to  be  appointed  commissioners  for  that  purpose  by 
the  court,  who  must  be  duly  sworn  to  the  faithful  dis- 
charge of  their  duties,  a  certified  copy  of  the  order  ot 
their  appointment,  and  of  the  order  or  decree  assigning 
and  distributing  the  estate,  must  be  issued  to  them  as 
their  warrant,  and  their  oath  must  be  indorsed  thereon. 
Upon  consent  of  the  parties,  or  when  the  court  deems  it 
proper  and  just,  it  is  sufficient  to  appoint  one  commis-* 
sioner  only,  who  has  the  same  authority  and  is  governed 
by  the  same  rules  as  if  three  were  appointed,  un  effect 
July  16th,  1880.] 

Attorney  appointed  by  the  conrt— sec.  1718. 

§  1676.  Such  partition  may  be  ordered  and  had  in  the 
Superior  Court  on  the  petition  of  any  person  ^interested. 
But  before  commissioners  are  appointed,  oi*  partition 
ordered  by  the  court  as  directed  m  this  chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside 
in  this  State,  or  to  their  guardians,  and  to  the  agents, 
attorneys,  or  guardians,  irany  in  this  State,  of  such  as 
reside  out  of  this  State,  either  personally  or  by  public 
notice,  as  the  court  may  direct.  The  petition  may  be  Hied, 
attorneys,  guardians,  and  agents  appointed,  and  notice 
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STSD  at  aii7  time  before  the  older  oi  decree  of  diatrfbo- 
jn,  but  tba  comiolssioDeTB  mxM  not  be  sppoiDted  until 
the  order  or  decree  la  made  diatributing  tlie  estate.  {In 
effect  July  16th,  1880.] 

§  1677.  If  the  real  estate  In  in  difEerent  coantiea,  tbe 
court  may,  if  deemed  proper,  appoint  commissioners  for 
all,  or  different  commiBsioners  for  eacb  connty.  -The 
estate  !□  each  county  must  be  divided  separately  among 
the  belra,  devisees,  or  legatees,  aa  If  tbere  was  no  other 
estate  to  be  divided;  but  the  commissioners  first  appointed 
must,  unless  otherwise  directed  by  the  conit,  make  divi- 
sion of  such  real  estate  wherever  situated  within  this 
State.    [In  effect  July  Ibth,  1880.] 

§  1678.  Partition  or  distribution  of  tbe  real  eatate  ma; 
be  made  as  provided  iu  this  chapter,  although  some  of 
the  otifrlnal  neirs,  legatees,  or  devisees,  may  have  con- 
Teyed  tlieir  ihares  to  other  persons,  and  such  abares  mnst 
be  assigned  to  the  person  holding  tbe  same,  in  the  same 
manner  as  they  otherwise  would  have  been  to  such  heirs, 
legatees,  or  devisees. 
FBT»n  holding  the  ■una— eilcndt  losnlfniHiof  alleDm,  IBCiL 

§  1679.  When  both  distribution  and  partition  nreraade, 
the  several  shares  in  the  real  and  personal  estate  must  be 
set  out  to  each  individual  in  proportion  to  his  right,  by 
metes  and  bounds,  or  descriptioQ,  so  that  tbe  same  can  be 
easily  distlfaguisbed,  unless  two  or  more  of  the  parties  In- 
terested consent  to  have  their  shares  set  ont  so  as  to  be 
held  by  tbem  in  common  and  undivided. 

§  1680.  When  the  real  estate  cannot  be  divided  with- 
out prejudice  or  inconvenience  to  the  owners,  the  conrt 
mon  Danimn  fho  Tiiinio  tn  ono  Or  moTO  of  the  naities  en- 
who  will  accept  it.  always  pre- 
B  females,  ancl  amon^  children, 
ifl  younger.  The  parties  accept- 
r  to  the  other  parties  interested 
the  true  value  thereof,  or  secure 
otion,  or  in  case  of  tbe  roinorily 
the  satisfaction  of  his  guardian; 
I  estate  must  be  ascertained  and 
loners.  When  the  commissioners 
Ition  are  of  the  opinion  that  the 
ided  without  prejudice  or  incon- 
;hey  must  so  report  to  tbe  ooort, 
whole  be  assigned  as  herein  pro- 
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vided,  and  most  find  and  report  the  true  valne  of  such 
real  estate.  On  filing  the  report  of  the  commissioners, 
and  on  making  or  securing  the  payment  as  before  pro- 
vided, the  court,  if  it  appears  just  and  proper,  must  con- 
firm the  report,  and  thereupon  the  assignment  is  com- 
plete, and  the  title  to  the  whole  of  such  real  estate  vests 
m  the  person  to  whom  the  same  is  so  assigned.  [In  effect 
July  16th,  1880.] 

§  1681.  When  any  tract  of  land  or  tenement  is  of 
fqreatcr  value  tban  any  one's  share  in  the  estate  to  be 
divided ,  and  cannot  be  divided  without  injury  to  the  same, 
it  may  be  set  off -by  the  commissioners  appointed  to  make 
partition  to  any  (^  tbe  parties  who  will  accept  it,  giving 
preference  as  prescribed  in  the  preceding  section.  The 
party  accepting  must  pay  or  secure  to  toe  others  such 
sums  as  the  commissioners  shall  award  to  make  the  par- 
tition equal,  and  the  commissioners  must  make  their 
award  accordingly;  but  such  partition  must  not  be  es- 
tablished by  the  court  until  the  sums  awarded  are  paid 
to  the  parties  entitled  to  the  same,  or  secured  to  their  sat- 
isfaction. 

Jf  1680.  When  it  appears  to  the  court,  from  the  com- 
ssioners'  report,  that  it  cannot  otherwise  be  fairly  di- 
vided and  should  be  sold,  the  court  may  order  the  sale  of 
the  whole  or  any  part  of  the  estate,  real  or  personal,  by 
the  e;cecutor  or  administrator,  or  by  a  commissioner  ap- 
pointed for  that  purpose,  and  the  proceeds  distributed. 
The  sale  must  be  conducted,  reported,  and  confirmed,  in 
the  same  manner  and  under  the  same  requirements  pro- 
vided in  article  four,  chapter  seven,  of  this  title. 

fl683.  Before  any  partition  is  made  or  any  estate  di- 
ed, as  provided  in  this  chapter,  notice  must  be  given 
to  all  person3.interested  in  the  partition,  their  guardians, 
agents,  or  attorneys,  by  the  commissioners,  of  the  time  and 
pjace  when  and  wher^  they  shall  proceed  to  make  parti- 
tion. The  commissioners  may  take  testimony,  order  sur- 
veys, and  take  such  other  steps  as  may  be  necessary  to 
enable  them  to  form  a  judgment  upon  the  matters  before 
them. 

§  1684.  The  commissioners  must  report  their  proceed- 
ings, and  the  partition  agreed  upon  by  tbem»  to  the  court, 
in  writing,  and  the  court  may,  for  sufficient  reasons,  set 
aside  the  report  and  commit  the  same  to  the  same  com- 
missioners,'or  appoint  others;  and  when  such  report  is 
finally  confirmed,  a  certified  copy  of  the  judgment,  or  de- 
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oree  of  partition  made  thereon,  attested  by  thecle^  under 
the  seal  of  the  court,  must  be  recorded  in  the  office  of  the 
recorder  of  the  county  where  the  lands  lie.  [In  effect  Jnly 
16th,  1880.] 

§  1685.  When  the  court  makes  a  judgment  or  decree 
assigning  the  residue  of  any  estate  to  one  or  more  per- 
sons entitled  to  the  same,  it  is  not  necessary  to  ajppoint 
commissioners  to  make  partition  or  distribution  thereof,' 
unless  the  parties  to  whom  the  assignment  is  decreed^r 
some  of  them,  request  that  such  partition  be  made.  |ln 
effect  July  16th,  1880.] 

§  1686.  All  questions  as  to  advancements  made,  or  al- 
leged to  have  been  made,  by  the  decedent  to  his  hein, 
may  be  heard  and  determinea  by  the  court,  and  must  be 
specified  iu  the  decree  assigning  and  distributing  the  es- 
tate; and  the  final  judgment  or  decree  of  the  court,  or  in 
case  of  appeal,  of  the  Supreme  Court,  is '  binding  on  all 
parties  interested  iu  the  estate.    [In  effect  July  16tn,  1880.] 

ABTiCLE  rv. 

AGENTS  FOR  Absent  ok  Intebested  Pasties.  Disohabobot 
Executor  or  Administrator. 

S  1691.  Court  may  appoint  agent  to  take  possession  for  abaenteeg. 

S  1692.  Agent  to  givo  bond,  and  his  compensation. 

S  1693.  Unclainiea  estate,  how  disposed  of. 

$  1694.  When  real  and  personal  property  of  absentee  to  be  sold. 

$  1695.  Liability  of  agent  on  his  iK>nd. 

S  1696.  Certificate  to  claimant. 

S  1697.  Final  settlement,  decree,  discharge. 

§  1698.  Discovery  of  property. 

§  1691.  When  any  estate  is  assigned  or  distributed  by 
a  judgment  or  decree  of  the  court,  as  provided  in  this 
chapter,  to  any  person  residing  out  of,  and  having  nd 
agent  iu  this  State,  and  it  is  necessary  that  some  person 
should  be  authorized  to  take  possession  «and  charge  of  the 
same  for  the  benefit  of  such  absent  person,  the  court  may 
appoint  an  agent  for  that  purpose,  and  authorize  him  to 
take  charge  of  such  estate,  as  well  as  to  act  for  such  ab- 
sent person  in  the  distribution. 

§  1692.  The  agent  must  execute  a  bond  to  the  State  of 
California,  to  be  anproved  by  the  court,  or  a  judge  thereof, 
conditioned  that  ne  shall  faithfully  manage  and  account 
for  the  estate.  The  court  appointing  such  agent  may  al- 
low a  reasonable  sum  out  oi  the  profits  of  .tne  estate  for 
his  services  and  expenses.    [In  effect  July  16th,  1880.] 
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J§  1693.  When  ^rsonal  property  remains  in  the  hands 
or  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  henefit  of  those  interested,  it  shall 
be  sold  under  the  order  of  the  court,  and  the  proceeds, 
after  deducting .  the  expenses  of  the  sale  allowed  by  the 
court,  must  be  paid  into  the  State  treasury.    When  the 

Sayment  is  made,  the  agent  must  take  from  the  treasury 
aplicate  receipts,  one  of  which  he  must  file  in  the  oflftce 
of  the  controller,  and  the  other  in  the  court,  pn  effect 
July  16th,  1880.] 

Paid  into  the  State  treasury— ^ut  not  distributed  among  the  other 
heirs,  6  Cal.  418. 

§  1694.  The  agent  must  render  the  court  appointing 
bim,  annually,  an  account,  showing: 

1.  The  value  and  character  of  the  property  received  by 
bim,  what  portion  thereof  is  still  on  hand,  whalMold,  and 
for  what; 

2.  The  income  derived  therefrom; 

3.  The  taxes  and  assessments  imposed  thereon,  for 
what,  and  whether  paid  or  unpaid; 

4.  Expenses  incurred  in  the  care,  protection,  and  man- 
agement thereof,  and  whether  paid  or  unpaid.  When 
filed,  the  court  may  examine  witnesses  ana  take  proofs 
in  regard  to  the  account;  and  if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  ad- 
vantage of  the  persons  interested  therein,  the  court  may, 
'by  order,  direct  a  sale  to  be  made  of  the  whole  or  such 

parts  of  the  real  or  personal  propefty  as  shall  appear  to 
be  t)roper,  and  the  purchase-money  to  be  deposited  in  the 
State  treasury.    [In  effect  July  16th,  1880.] 

§  1695.  The  agent  is  liable  on  his  bond  for  the  care 
and  preservation  of  the  estate  while  in  his  hands,  and  for 
the  payment  of  the  proceeds  of  the  sale  as  required  in 
the  preceding  sections,  and  may  be  sued  thereon  by  any 
person  interested. 

§  1696.  When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  court  making  the  dis- 
tribution must  inquire  into  such  claim,  and  being  first  sat- 
isfied of  his  right  thereto,  must  grant  him  a  certificate  to 
that  effect,  under  its  seal;  and  upon  the  presentation  of 
the  certificate  to  him.  the  controller  must  draw  his  war- 
rant on  the  treasurer  tor  the  amount.  [In  effect  July  16th, 
1880.] 

§  1697.  When  the  estate  has  been  f  uU^  administered, 
and  it  is  shown  by  the  executor  or  administrator,  by  the 
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productloii  of  satisfactory  voachers,  that  ke  has  paid  all 

sums  of  money  due  from  him,  and  delivered  up,  under 

the  order  of  the  court,  all  the  property  of  the  estate  to 

the  parties  entitled,  and  performed  all  the  acts  lawfully 

required  of  him,  the  court  must  make  a  judgment  or 

decree  discharging  him  from  all  liability  to  be  incurred 

thereafter. 

Paid  all  snms— of  money  due  to  distributees,  to  eontemnt  othnt- 
wlse,53CaL20i. 

Delivered  propertf  of  estate— to  dlstritratees,  Wbeeler  «.  Botton, 
March  ISth,  1880, 5  Pac.  G.  L.  J.  112. 

Discharge  of  executor,  etc.— allowance  of  final  account  Is  not.  SI 
Cal.  146 :  afterward,  no  longer  represents  the  estate,^  GaL  49L 

Discharge  of  gnardian-46  GaL  651. 

•  §  1696.  The  final  settlement  of  an  estate,  as  in  this 
chapter  provided,  shall  not  prevent  a  subsequent  issue  oi 
letters  testtoientary,  or  of  administration,  or  of  adminis- 
tration with  the  will  annexed,  if  other  property  of  the 
estate  be  discovered,  or  if  it  become  necessary  or  proper 
for  any  cause  that  letters  should  be  again  issaed.  tin 
effect  July  1st,  1874.] 
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CHAPTER  Xn. 

OF  ORDERS,  DECREES,  PROCESS,  MINUTES, 
RECORDS,  TRIALS,  AND  APPEALS. 

1704.  Orders  and  decrees  to  De  entered  In  minutes. 

1705.  How  often  publication  to  be  made. 

1706.  Becorded  oecree  or  order  to  impart  notice  from  date  of  filing. 

1707.  Citation,  bow  directed  and  wliat  to  contain. 
1700.  Citation,  how  issued. 

9  1709.  Citation,  how  served. 

1 1719.  Personal  notice  given  by  citation. 

I  171L  Citation  to  be  served  Ave  days  before  return. 

S  1712.  One  description  of  real  estate  sought  to  be  sold  being  pubUsned, 

is  sufficient  for  ali  purposes. 
S  1713.  Bules  of  practice  generally. 
I  1714.  New  trials  and  appeals. 
S  1715.  Within  what  time  appeal  must  be  taken. 
S  1716.  Issues  Joined  in  Probate  Court,  how  tried  and  disposed  of . 
S  1717.  Court  to  try  case  when  no  jury  Is  demanded.   How  and  what 

issues  to  be  tried. 
S  1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs,  devisees, 

legatees,  or  creditors,  when,  and  what  compensation  he  is 
'  to  receive. 

S1719.  Decree  relative  to  homestead,  and  effect  thereof. 
1720.  Costs,  by  whom  paid  in  certain  cases. 
1721.  Executor,  administrator,  or  guardian,  to  be  removed  when 
committed  for  contempt,  and  another  appointed. 
S  1722.  Service  upon  guardian. 

• 

tl704.  Orders  and  decrees  made  by  the  court,  or  a 
ge  thereof,  in  probate  proceedings,  need  not  recite  the 
existence  of  facts,  or  the  performance  of  acts,  upon  which 
the  iurisdiction  of  the  court  or  judge  may  depend,  but  it 
shall  only  be  necessary  that  they  contain  the  matters  or- 
dered or. adjudged,  except  as  otherwise  provided  in  this 
title.  All  orders  and  decrees  of  the  court  or  Judge  must 
be  entered  at  length  in  the  minute  book  of  the  court. 
[In  effect  July  16th,  1880.] 
Interpretation  of  section-^l  Cal.  146. 

§  1705.  When  any  publication  is  ordered,  such  publi- 
cation must  be  made  daily,  or  otherwise  as  often  auring 
the  prescribed  period  as  the  paper  is  regularly  issued,  un-, 
less  otherwise  provided  in  this  title.  The  court,  or  a  judge 
thereof,  may,  nowever,  order  a  less  number  of  publica- 
tions during  the  period.    [In  effect  July  16th,  1880.] 

Affidavit  of  publication— sees.  2010, 2011. 

Order  directing  publication— particularity  of,  61  Cal.  146. 
Code  Civ.  Psoo. 
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§  1706^  When  it  is  proYided  in  this  title  tliat  any  oider 
or  .decree  of  the  court,  or  a  judge  thereof,  or  a  copy 
thereof,  must  be  recorded  in  the  office  of  the  counlr 
recorder,  from  the  time  of  filing  the  same  for  record, 
notice  is  imparted  to  all  persons  of  the  contents  theceof. 
[In  effect  July  16th,  1880J 

§  1707.  Citations  must  be  directed  to  the  person  to  be 
cited,  signed  by  the  clerk  and  issued  under  the  seal  of  the 
court,  and  must  contain — 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceedJnff ; 

3.  A  direction  that  the  person  cited  appear  at  a  tmie 
and  place  specified. 

§  1706b  The  citation  may  be  issued  by  the  clerk  npos 
the  application  of  an^  party  without  an  order  of  the 
judge,  except  in  cases  in  which  such  order  is  by  the  pro- 
visions of  tnis  title  expressly  required. 

§  1709.  The  citation  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action. 

Senrioe  of  citation— time  for,  sec.  1711;.  same  mamier  as  smnmons  in 
a  civil  action,  see  sec.  410  et  teq, 

§  1710.  When  personal  notice  is  required,  and  no  mode 
of  giving  it  is  prescribed  in  this  title,  it  must  be  given  by 
citation. 

§  1711.  When  no  other  time  is  specially  prescribed  in 
this  title,  citations  must  be  served  at  least  five  days  be- 
fore the  retilrn  day  thereof. 

§  1712.  When  a  complete  description  of  the  real  prop- 
erty of  an  estate  sought  to  be  sold  has  been  given  and 
published  in  a  newspaper,  as  required  in  the  order  to  show 
cause  whv  the  sale  should  not  be  made,  such  d/sscription 
need  not  be  published  in  any  subsequent  notice  of  sale  or 
notice  of  a  petition  for  the  confirmation  thereof;  it  is  suf- 
ficient to  refer  to  the  description  contained  in  the  publi- 
cation of  the  first  notice,  as  being  proved  and  on  fi.le  in 
the  court. 

§  1713.  Except  as  otherwise  provided  in  this  title,  the 
«,  provisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned in  this  title. 

§  1714.  The  provisions  of  part  two  of  this  Code,  relative 
to  new  trials  and  appeals— except  in  so  far  as  they  are 
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inconsistent  with  tbe  provisions  of  this  title— apply  to 
the  proceedings  mentioxjied  in  this  title.     . 

§  1715.  The  appeal  must  be  taken  within  sixty  days 
after  the  order,  decree,  or  judgment  is  entered. 
Appeals  from  Superior  Oonrts— in  probate  matters,  sec.  963,  subd.  S. 
'Within  sixtf  days— Estate  of  Boms,  Feb.  28th,  1880, 5  Pac.  C.  L.  J.  49. 
Parties  aggrieved— may  appeal,  40  Cal.  463. 

§  1716.  AUiBsaesof  fact  joined  in  probate  proceedings 
must  be  tried  in  conformity  with  the  requirements  of  . 
article  two,  chapter  two,  of  this  title,  and  in  all  such  pro- 
ceedings the  party  afiftrming  is  plaintiff,  and  the  one  deny- 
ing or  avoiding  is  defendant.  Judgments  therein,  on  the 
issue  joined,  as  well  as  for  costs,  may  be  entered  and  en- 
forced by  execution  or  otherwise  by  the  court,  as  in  civil 
actions.    [In  effect  Jtily  16th,  1880.J 

Trial  of  issues— eee  sec.  1717. 

Judgment— sec.  664». 

Execution— sec.  684f». 

§  1717.  If  no  jury  is  demanded,  the  court  mnst  try  the 
issues  joined.  It  on  written  demand  a  jury  is  called  by 
either  party,  and  the  issues  are  not  sufficiently  made  up 
by  the  written  pleadings  on  file,  the  court,  on  due  notice 
to  the  opposite  party,  must  settle  and  frame  the  issues  to 
be  tried,  and  submit  the  same,  together  with  the  evidence 
of  each  party,  to  the  jury,  on  which  they  must  render  a 
verdict.  Either  may  move  for  a  new  trial,  upon  the  same 
grounds  and  errors,  and  in  like  manner,  as  provided  in 
this  Code  for  civil  actions. 

Hew  trials— eee  sec.  1714. 

§  1718.  At  or  before  the  hearing  of  petitions  and  con- 
tests for  the  probate  of  wills;  for  letters  testamentary  or 
of  administration ;  for  sales  of  real  estate,  and  confinna- 
tions  thereof;  settlements,  partitions,  and  distributions  of 
estates,  setting  apart  homesteads,  and  all  other  proceed- 
ings where  all  the  parties  interested  in  the  estate  are  re- 
quired to  be  notified  thereof;  the  court  may,  in  its  discre- 
non,  appoint  some  competent  attomey-at-law  to  represent 
in  all  such  proceedings  the  devisees,  legatees,  heirs,  or 
creditors  of  the  decedent,  who  are  minors  and  have  no 
general  guardian  in  the  cotmty,  or  who  are  non-residents* 
of  the  State;  and  those  interested  who,  though  they  are 
neither  such  minors  or  non-residents,  are  unrepresented. 
The  order  must  specify  the  names  of  the  parties  so  far  as 
known  for  whom  the  attorney  is  appointed,  who  is  thereby 
authorized  to  represent  such  parties  in.  all  such  proceed.- 
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ings  had  8uba«qaent  to  his  appointment.  The  attorney 
may  reeeive  a  fee,  to  be  fixed  oy  the  coart*  for  his  serv- 
ices, Which  must  be  paid  out  of  the  funds  of  the  estate  as 
necessary  expMises  of  administration,  and  upon  distribu- 
tion may  be  charged  to  the  party  representea  by  the  at- 
torney. If,  for  any  cause,  it  becomes  necessary,  the 
court  may  substitute  another  attorney  for  the  one  first  ap- 

Sointed,  in  which  case  the  fee  must  be  proportionately 
ivided.  The  non-appointment  of  an  attorney  will  not 
affect  the  validity  of  any  of  the  proceedings.  [In  effect 
July  16th,  1880.] 

Attorney  for  absent  heirs— fees  of,  M  CsL  278;  4SCal.543:  cannot 
waive  minor's  rlahts,  Mr.  P.  Bep.  6:  cannot  instltate  proceedings  fw 
revocation  of  probate,  My.  P.  Bep.  75. 

§  1719.  When  a  judgment  or  decree  is  made,  setting 
apart  a  homestead,  confirming  a  sale,  making  distribu- 
tion of  real  property,  or  determining  any  other  matter  af- 
fecting the  title  to  real  property,  a  certified  copy  of  the 
same  must  be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  property  is  situated.  [In  effect  July 
Ist,  1874.] 

S  1720.  When  it  is  not  otherwise  prescribed  in  this 
title,  the  Superior  Court,  or  the  Supreme  Court  on  ap- 
peal, may,  in  its  discretion,  order  costs  to  be  paid  by  any 
party  to  the  proceedings,  or  out  of  the  assets  of  the  es- 
tate, as  justice  may  require.  Execution  for  the  costs  may 
issue  out  of  the  Superior  Court.  [In  effect  July  16th,  1880.] 

Costs  against  ezecntor— or  administrator,  sec.  1509. 

Costs— when  paid  out  of  the  estate,  47  Cal.  450 :  on  contest  of  wlD, 
before  Code,  19  CaL  388 :  on  appeal.  Estate  of  Barton,  June  16th,  1880, 5 
Pac.C.L.J.5U. 

§  1721.  Whenever  an  executor,  administrator,  or  ffuard- 
ian  is  committed  for  contempt  in  disobeying  any  ubwful 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  for  thirty  days  without  obeying  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  court 
may,  by  order  reciting  the  facts,  and  without  further 
showing  or  notice,  revoke  his  letters  and  apiMint  some 
other  person  entitled  thereto  executor,  administrator,  or 
guardian  in  his  stead.    [In  effect  July  16th,  1880.] 

Imprisonment  of  executor— for  not  paying  over  the  distributed 
shares  of  the  estate.  My.  P.  Bep.  160;  and  see  53  CaL  201. 

§  1722.  Whenever  an  infant,  insane,  or  incompetent 
person  has  a  guardian  of  his  estate  residing  in  this  State, 
personal  service  upon  the  guardian  of  any  process,  notice, 
or  order  of  the  court  concerning  the  estate  of  a  deceased 
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• 

person  in  which  the  ward  is  interested,  is  equivalent  to 
service  upon  the  ward,  and  it  is  the  duty  of  the  guardian 
to  attend  to  the  interests  of  the  ward  in  the  matter.  Such 
guardian  may  also  appear  for  his  ward  and  waive  any 
process,  notice,  or  order  to  show  cause  which  an  adult  or 
a  person  of  sound  mi^d  might  dOi    [In  effect  July  16th, 
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GHAPTBB  Xin. 

OF  PUBLIC  ADMINISTRATOR 

I72S.  What  estates  to  be  administered  by  public  admlnistntor. 
1727.  PuDilc  administrator  to  obtain  letters/  when  and  bow.    Bis 
bond  and  oath. 
S  1738.  Duty  of  persons  In  whose  honse  any  stranger  dies. 
S  1729.  Must  retom  Inventory  andiylmlnlster  estates  aoeoMlJMr  faHMs 

title.  ^^ 

§  17)0.  When  another  person  is  appointed  administrator  or  ezeentor, 

60^10  administrator  to  deliver  up  the  estate, 
officers  to  give  notice  of  waste  to  pablic  administrator. 

I  1732.  Halts  for  property  of  decedents. 

I  1733.  Order  to  examine  party  charged  with  embezzlii^  estate. 

S  1734.  Punishment  for  refusing  to  attend. 

I  1735.  Order  on  pubUo  administrator  to  account. 

S  1736.  Every  six  months  to  make  and  publish  return  of  ccmdltion  of 
estate 

S  1737.  When  there  are  no  heirs  or  claimants,  moneys  and  effects  paid 
to  county  treasurer,  etc. 

S  1738.  Not  to  be  interested  in  the  payments  for  or  on  account  of  es- 
tates in  his  hands. 

S  1739.  When  to  settle  with  county  clerk,  and  how  unclaimed  estate 
disposed  of. 

S  1740.  Proceedings,  how  and  by  whom  instituted,  against  public  ad- 
ministrator failing  to  pay  over  money  as  ordered. 

S  1741.  Fees  of  officers,  when  and  by  whom  paid. 

S  1742.  Public  administrator  to  administer  oaths. 

S  1743.  Preceding  chapters  applicable  to  public  administrator. 

§  1726.  Every  pablic  administrator,  daly  elected,  com- 
missioned, and  qualified,  must  take  charee  of  the  estates 
of  persons  dying  within  nis  county  as  follows: 

1.  Of  the  estate  ef  decedents  for  which  no  administra- 
tors are  appointed,  and  which,  in  consequence  thereof, 
are  being  wasted,  uncared  for,  or  lost; 

2.  Of  tne  estates  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court; 
and 

4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court.  [In  effect  July 
16th,  1880.] 

§  1727.  Whenever  a  public  administrator  takes  chaise 
of  an  estate,  which  he  is  entitled  to  administer  without  let- 
ters of  administration  being  issued,  or  under  order  of  the 
court,  he  must,  with  all  convenient  dispatch,  procure  let- 
ters of  administration  thereon,  in  like  manner  and  on  like 
proceedings  as  letters  of  administration  are  issued  to 
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other  persons.  His  official  bond  and  oath  are  in  lieu  of 
tbe  administrator's  bond  and  oath,  but  when  real  estate  is 
ordered  to  be  sold,  another  bond  may  be  required  by  the 
court. 

Letters  of  adminlttntion— need  of  granting,  to  public  admlnlB- 
trator,  7  Cal.  215;  11  Cal.  120;  17  Cal.  233;  34  Gal.  m  i  continue  in  force 
after  office  expires,  11  Cal.  120;  63  Cal.  2S9:  but  estate  must  be  deliv- 
ered to  another  appointee,  sees.  1730, 1735. 

Bond  on  S9le  of  real  estate— sec.  1389. 

Bondsmen  of  pnblio  administrator—liable  after  term  expires,  53 
Cal.  250. 

^  1728L  Whenever  a  stranger,  or  person  without  known 
heirs,  dies  intestate  in  the  house  or  premises  of  another,  the 
possessor  of  such  premises,  or  any  one  knowlne  the  facts, 
must  give  immediate  notice  thereof  to  the  public  admin- 
istrator of  the  county;  and  in  default  of  so  doing,  he  is 
liable  for  any  damage  that  may  be  sustained  thereby,  to 
be  recovered  by  the  public  administrator,  or  any  party  in- 
terested. 

§  1729.  The  public  administrator  must  make  and  re- 
turn a  perfect  inventory  of  all  estates  taken  into  his  pos- 
session, administer  and  account  for  the  same  according  to 
the  provisions  of  this  title,  subject  to  the  control  and 
directions  of  the  court.    [In  effect  July  16th,  1880.] 

Failure  to  flle  InTentonr,  etc.— ground  for  revocation  of  letters, 
My.P.Rep.251.  .      ' 

§  1730.  If,  at  any  time,  letters  testamentary  or  of  ad- 
ministration are  regularly  granted  to  any  other  person  on 
an  estate  of  which  the  public  administrator  has  charge, 
he  must,  under  the  order  of  the  court,  account  for,  pay, 
and  deliver  to  •the  executor  or  administrator  thus  ap- 
pointed, all  the  money,  property,  papers,  and  estate  of 
every  kind  in  his  possession  or  under  his  control.  [In  ef- 
fect July  16th,  1880.] 

Authorit7  of  public  administrator— continues  after  term  tmtll  new 
api>olntment,  11  CaL  120. 

§  1731.  All  civil  officers  must  inform  the  public  ad- 
ministrator of  all  property  known  to  them,  belonging  to 
a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and 
which,  by  reason  thereof,  ought  to  be  in  possession  of  the 
public  administrator. 

§  1732.  The  public  administrator  must  institute  all 
suits  and  prosecutions  necessary  to  recover  the  property, 
debts,  papers,  or  other  estate  of  the  decedent. 
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§  1733.  When  the  pablio  administrator  complaiiiB  to 
the  Superior  Court,  or  a  judfl^  thereof,  on  oath,  that  any 
person  has  concealed,  embezzled,  or  disposed  of,  or  has  in 
nis  possession  any  money,  goods,  property,  or  effects,  to 
the  possession  of  which  such  administrator  is  entitled  in 
his  official  capacity,  the  court  or  judge  may  cite  such  per- 
son to  appear  before  the  conrt,  and  may  examine  hbn.  on 
oath,  touching  the  matter  of  snch  compiain^  [In  effect 
July  16th,  1880.] 

Olutioa-tecs.  1707-1711. 

J  1734.  All  such  interrogatories  and  aoswexs  mnst  he 
uced  to  writing  and  signed  by  the  party  exaoiined, 
and  filed  in  the  court.  If  the  person  so  cited  refuses  to 
appear  and  submit  to  such  examination,  or  to  answer 
such  interrogatories  as  may  be  put  to  him  toaching  tiie 
matter  of  such  complaint,  the  court  may  commit  him  to 
the  county  jail,  there  to  remain,  in  close  onstody,  until  he 
submits  to  the  order  of  the  court.  [In  effect  July  16th, 
1880.] 
Oontempt— «ecs.  1209,  ttlf . 

§  1735.  The  court  may,  at  any  time,  order  the  public 
administrator  to  account  for  and  deliver  all  the  money 
and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to 
the  executors  or  administrators  regularly  appointed.  [In 
effect  July  16th,  1880.] 

§  1736.  The  public  administrator  must,  once  in  every 
six  months,  make  to  .the  Superior  Gonrl^  under  oath,  a 
return  of  all  estates  of  decedents  which  nave  come  into 
his  hands,  the  value  of  the  same,  the  money  which  has 
come  into  his  hands  from  such  estate,  and  what  he  has 
done  with  it,  and  the  amount  of  his  fees  and  expenses  in- 
curred, and  the  l^alance,  if  any,  remaining  in  his  hands: 
publish  the  same  six  times  in  some  newspaper  published 
in  the  county,  or  if  there  is  none,  then  post  the  same,  legi- 
bly written  or  printed,  in  the  Office  of  the  county  clerk  of 
the  county,    itn  effect  July  16th,  1880.] 

S«mi-«nni»l  Btatemtnt— of  attain  of  estate,  etp.,  neglect  causes 
revocation  of  letters,  My.  P.  Bep.  2S1. 

Pnblioatioa— sec.  1705. 

§  1737.  It  is  the  duty  of  every  public  administrator,  as 
soon  as  he  shall  receive  the  same,  to  deposit  with  the 
'county  treasurer  of  the  county  in  which  the  probate  pro- 
ceedings are  pending,  all  moneys  of  the  estate  not  required 
for  the  current  expenses  of  the  administration;  and  such 
moneys  may  be  drawn  upon  the  order  of  the  executor  or 
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adinixiistrator,  cotinteisigned  by  a  superior  judge,  when 
required  for  the  purposes  of  aamiuistration.  It  snail  be 
toe  duty  of  the  county  treasurer  to  receive  and  safely 
Iceep  all  such  moneys,  and  pay  them  out  upon  the  order 
of  the  executor  or  administratoi;,  when  countersigned  by 
a  superior  judge,  and  not  otherwise,  and  to  keep  an  ac- 
count with  such  estate  of  all  moneys  received  and  paid 
to  him;  and  the  county  treasurer  shall  be  allowed  one 
X>er  cent,  upon  all  moneys  received  and  kept  by  him,  and 
uo  greater  tees  for  any  services  herein  provided;  and  for 
the  safe  keeping  and  payment  of  all  such  moneys,  as 
herein  provided,  the  said  treasurer  and  his  sureties  shall 
be  responsible  upon  his  official  bond.  The  moneys  thus 
deposited  may,  upon  order  of  the  court,  be  invested, 

g ending  the  proceedings,  in  securities  of  the  United 
tates,  or  of  this  State,  when  such  investment  is  deemed 
by  the  court  to  be  for  the  best  interests  of  the  estate. 
Alter  a  final  settlement  of  the  affairs  of  any  estate,  if 
there  be  no  heirs,  or  other  claimants  thereof,  the  county, 
treasurer  shall  pav  into  the  State  treasury  all  moneys  and 
effects  in  his  hands  belonging  to  the  estate,  upon  order  of 
the  court;  and  if  any  such  moneys  and  effects  escheat  to 
the  State,  they  must  be  disposed  of  as  other  escheated 
estates.    [In  effect  July  16th,  1880.] 

Depositing  money  in  conntjr  treainry,  eto.—failure  causes  revo- 
cation of  lettera.  My.  P.  Bep.  251. 
Escheated  estates— sees.  1269-1272. 

%  1738.  The  public  administrator  must  not  be  inter- 
ested in  the  expenditures  of  any  kind  made  on  account  of 
any  estate  he  administers,  nor  must  he  be  associated  in 
business  or  otherwise  with  any  one  who  is  so  interested, 
and  he  must  attach  to  his  report  and  publication,  made  in 
accordance  with  the  preceding  section,  his  affidavit  to  that 
effect. 

§  1739.  Public  administrators  are  required  to  account 
under  oath,  and  to  settle  and  adjust  their  accounts  re- 
lating to  the  care  and  disbursement  of  money  or  property 
belonging  to  estates  in  their  hands,  with  the  county 
clerks  of  their  respective  counties,  on  the  first  Monday  in 
each  month;  and  they  must  pay  to  the  county  treasurer 
any  money  remaining  in  their  hands  of  an  estate  un- 
claimed, as  provided  in  sections  sixteen  hundred  and 
ninety-tiiree  to  sixteen  hundred  and  ninety-six,  both  in- 
clusive. 

§  1740.  When  it  api)ears,  from  the  returns  made  in 
pursuance  of  the  foregoing  sections,  that  any  money  re- 
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mains  in  the  hands  of  the  public  administrator  (after  a 
final  settlement  of  the  estate)  anclaimed,  which  sboold  be 
paid  over  to  the  county  treasurer,  the  Superior  Court,  or  a 
judge  thereof,  must  order  the  same  to  be  paid  over  to  the 
county  treasurer;  and  on  failure  of  the  public  adminis- 
trator to  comply  with  the  order  within  ten  days  after  the 
same  is  made,  the  district  attorney  for  the  county  most 
immediately  institute  the  requisite  legal  proceedings 
against  the  public  administrator  for  a  judgment  against 
Jiim  and  the  sureties  on  his  official  bond,  in  the  amount  of 
money  so  withheld,  and  costs.    [In  effect  July  16th,  1880.] 

§  1741.  The  fees  of  all  officers  chargeable  to  estates  in 
the  hands  of  public  administrators,  must  be  paid  out  of 
the  assets  thereof  so  soon  as  the  same  come  into  his  hands. 

§  1742.  Public  administrators  may  administer  oaths 
•in  regard  to  all  matters  touching  the  discharge  of  their 
duties,  or  the  administration  of  estates  in  their  hands. 

Administration  of  oaths— «ec.  2003  et  teq. 

§  1743.  When  no  direction  is  given  in  this  chapter  for 
the  government  or  guidance  of  a  public  administrator  in 
the  discharge  of  his  duties,  or  for  tne  administration  of  an 
estate  in  his  hands,  the  provisions  of  the  preceding  chap- 
ters of  this  title  must  govern. 
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CHAPTEE  XIV. 
OF  GUARDIAN  AND  WARD. 

ART.      I.    OUARDIAHS  OV  MnrOBS. 

11.   Guardians  ov  Insakb  jlbtd  UrooHFBTxzrr  PBHSOirs. 

III.  Thb  Fowebs  akd  Dutibs  ov  Guabdiavs.  • 

IV.  Thb  Salb  ov  Pbopsbty  ahd  DisvoeiTioir  ov  Pbo* 

OBBDS. 

V.  NOir-BBBI9BirT  Gvabdiaits  mxtd  Wabdb. 

VL    GBinULAL  AlfD  MlSOBLLANBOXrS  PBOYXBIOITS. 

ARTICLE  I. 

GUABDIAVS  OV  MnroBS. 

S  1747.  Judge  to  appoint  gnardiaiifl,  when,  and  ouwbatpetlfelon. 
i  1748.  When  minor  may  nominate  guardian;  when  not. 
S  1749.  When  appointment  may  be  made  by  judge,  when  minor  IsoTor 
fourteen. 

1790.  Nomination  by  minors  after  arriving  at  fourteen. 

1751.  Father  or  mother  entitled  to  guardianship. 
1*1752.  Blinor  haying  no  father  or  mother. 

1753.  Powers  and  duties  of  guardian. 
„  1754.  Bond  of  guardian,  conditions  of.     . 
§  1755.  Probate  ludge  may  Insert  conditions  In  order  appointing 

guardian. 
§  1756.  Letters  of  guardianship  and  bond  of  guardian  to  be  recorded. 
I  1757.  Maintenance  of  minor  out  of  Income  of  his  own  property. 
I  1758.  Guardian  to  give  bond.   Powers  limited. 
S  1750.  Power  of  courts  to  appoint  guardians  and  next  friend  not  Im- 
paired. 

§  1747.  The  Superior  Court  of  each  county,  when  it  ap- 
pears necessary  or  convenient,  may  appoint  euardians  for 
the  persons  and  estates,  or  either  of  tnem,  of  minors  who 
have  no  ^ardian  legally  appointed  by  will  or  deed»  and 
who  are  inhabitants  or  residents  of  the  county,  or  who 
reside  without  the  State  and  have  estate  within  the 
county.  Such  appointment  may  be  made  on  the  petition ' 
of  a  relative  or  otner  person  on  behalf  of  the  minor,  or  on 
the  petition  of  the  minor,  if  fourteen  years  of  age.  Be- 
fore making  such  appointment,  the  court  must  cau^e  such 
notice  as  such  court  deems  rea&onable  to  be  given  to  any 
person  biftving  the  care  of  such  minor,  and  to  such  rela- 
tives of  the  minor  residins  in  the  county  as  the  court  may 
deem  proper.    [In  effect  April  15th,  1880.] 

Powers  and  dntiea  of  gnardinns   oec.  1768  et  teq. 

Guardian  and  ward— see  Civil  Code,  sees.  286-258. 

Guardian  ad  litem— see  sec.  1789. 
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Gkwrdian  of  ndnor-mlnots  genonUy,  see  CkjfL  Code,  aees. ».  28,  m 
204 :  control  of  District  Courts  oTcr  mmors.  before  Hpdfcs.  Itm,  4  OsL 
982:  on  petition  of  minor,  see  sec.  1748:  sdmlntstrmtor^also,  ai  €mL  Ut 
legislative  appointment  of,  when  nnoonstitntlonal,  fiS  Gal.  482. 

Letters  of  guardianship— when  need  not  actoaUy  Issne,  is  CaL  OL 

Non-resident  minor— notice  of  appUeatlon  for  gnardlanahip  of,  is 

CaLfl29. 

§  1748.  If  the  minor  is  under  the  i^  of  f  oorteon  yeais, 
the  court  may  nominate  and  appoint  nis  guardian.  If  be 
is  fourteen  years  of  age,  lie  may  nominate  his  own  gasr- 
dian,  who.  if  approved  by  the  court,  must  be  appointed 
accordingly,    ilk  effect  April  15th,  1880.] 

§  1749.  If  the  guardian  nominated  by  the  mincer  is  not 
approved  by  the  court,  or  if  the  minor  resides  out  of  the 
State,  or  if,  after  being  duly  cited  by  the  court,  he 
neglects  for  ten  days  to  nominate  a  suitable  person,  the 
court  or  judge  may  nominate  and  appoint  the  guardian  in 
the  same  manner  as  if  the  minor  were  under  the  age  of 
fourteen  years.    [In  effect  April  15th,  1880.] 

§  1750.  When  a  guardian  has  been  appointed  by  the 
court  for  a  minor  under  the  aee  of  fourteen  years,  the 
minor,  at  any  time  after  he  attains  that  age,  may  appoint 
his  own  guardian,  subject  to  the  approval  of  the  court, 
lln  effect  AprU  15th,  1880.] 

§  1751.  The  father  of  the  minor,  if  living,  and  in  case 
of  liis  decease,  the  mother,  while  she  remains  unmarried, 
being  themselves  r^pectively  competent  to  transact  their 
own  business  and  not  otherwise  unsuitable,  must  be  en- 
titled to  the  guardianship  of  the  minor. 

Oontrol  of  parent— see  Civil  Code.  sees.  308, 213;  S7  CaL  467:  mother 
when  preferred  to  father.  My.  P.  Bep.  18 :  contest  between  father  and 
stranger,  My.  P.  Bep.  215. 

§  1752.  If  the  minor  has  no  father  or  mother  living, 
competent  to  have  the  custody  and  care  of  his  education, 
the  guardian  appointed  shall  have  the  same. 

Where  parent  liying— otherwise,  S7  Cal.657. 

J  I  1753.  Every  guardian  appointed  shall  have  the  cus- 
ly  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arrives 
at  the  affe  of  majority  or  marries,  or  until  the  guardian  is 
legally  discharged. 

§  1754.  Before  the  order  appointing  any  person  guard- 
ian under  this  chapter  takes  effect,  and  before  letters 
issue,  the  court  must  require  of  such  person  a  bond  to  the 
minor  with  sufficient  sureties,  to  be  approved  by  the 
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§  1913.  The  effect  of  a  judicial  record  of  a  sister  State 
is  the  same  in  this  State  as  in  the  State  where  it  was  made, 
except  that  it  can  only  be  enforced  here  by  an  action  or 
special  proceeding,  and  except,  also,  that  the  authority  of 
a  guardian  or  committee,  or  of  an  executor  or  administra- 
tor, does  not  extend  beyond  the  jurisdiction  of  the  gov- 
ernment under  which  he  wa3  invested  with  his  authority. 

Judgment  obtained  in  another  State— by  pabllcation  of  summons, 
8  Gal.  449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
tbe  record  of  a  court  of  admiralty  of  the  United  States. 

§  1915.  The  effect  of  the  judgment  of  any  other  tribu* 
n£U  of  a  foreign  country  having  jurisdiction  to  prono.unce 
the  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  aeainst  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  ludgment 
is  presumptive  evidence  of  a  right  as  between  the  psirties 
and  their  successors  in  interest^by  a  subsequent  title,  and 

'  can  only  be  repelled  by  evidence  of 'a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

■ 

§  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Judicial  record,  Impeaching— not  for  error,  32  Cal.  176:  by  infant, 
31  Gal.  273:  by  showing  aIt<^atlon,  50  Cal.  448:  by  collateral  attack,  49 
Cal.  208:  for  want  of  jurisdiction,  see  sec.  1917  and  note;  7  CaL  54, 443; 
8  CaL  562;  27  CaL  300;  30  CaL  439. 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record 

ia  jurisdiction  over  the  cause,  over  the  parties,  and  over 

the  thing,  when  a  specific  thing  is  the  subject  oi  the  judg- 

znent. 

Jmisdiction— generally,  see  note  to  sec.  33:  also  sec.  1908  and  note: 
of  defendant  sued  by  fictitious  name,  50  Cal.  203:  of  court  not  of 
record,  on  collateral  attack,  52  Cal.  171. 

§  1918.  Other  official  documents  may  be  proved  as  fol- 
lows: 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  inay  also  be  proved  by  public  docu- 
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chapter,  with  the  affldnTits  and  certifleates  thereon,  snaik 
be  recorded  by  the  clerk  of  the  ooart  havini^  jansdlfltioii 
of  the  persoDft  and  estates  of  the  wards.  [In  effect  AiHfl 
15th,  im] 

§  1757.  If  any  minor  havine  a  father  lirin^^  lias  prop- 
erty, the  income  of  which  is  snmcient  for  his  mainteziance 
and  education  in  a  manner  more  exj)ensive  thaa  his 
father  can  reasonably  afford,  resard  being  had  to  the  sit- 
uation of  the  father's  family  ana  to  all  the  circomstanoes 
of  the  case,  the  expenses  of  the  education  and  main- 
tenance of  such  minor  may  be  defrayed  out  of  the  income 
of  his  own  property,  in  whole  or  in  part,  as  judged  rea- 
sonable, and  must  be  directed  by  the  court;  and  the 
charges  therefor  may  be  allowed  accordingly  in  tbe  settle- 
ment of  the  accounts  of  his  guardian.  [In  eifect  April 
15th,  1880.] 

§  1758.  Every  testamentary  guardian  mnst  give  bond 
and  quaHfy,  and  has  the  same  powers  and  most  perform 
the  same  duties  with  regard  to  the  person  and  estate  of 
his  ward  as  guardians  appointed  by  the  court,  except  ao 
far  as  their  powers' and  duties  are  le^Uy  modified,  en- 
larged, or  changed  by  the  will  by  which  such  guardian 
was  appointed.    [In  effect  April  15th,  1880.] 

Tettamentaiy  gaardian— when  not  entitled  to  oostody  and  toltlOD 
of  minor,  87  CaL  tt67:  bond  of,  see  sec.  1754:  need  not  liave  lettois  is* 
sued,  15  Cal.  227. . 

§  1759.  Nothing  contained  in  this  chapter  affects  or 
impairs  the  power  of  any  court  to  appoint  a  guardian  to 
defend  the  interests  of  any  minor  interested  in  any  snit 
or  matter  pending  therein. 

Guardian  ad  litem— sees.  872, 373, 1722, 1769;  19  Cal.  629:  ba^see  42 

CaL  484. 

ABTICLE  XL 
QVAXDIAJXB  OF  IlTSAlTE  AND  ItTOOMPXTBlTT  PXBSOVS. 

1763.  Guardians  of  Insane  and  otlier  incompetent  persons. 

1764.  Appointment  bF  probate  Judge  after  hearing. 

1765.  Powers  and  duties  of  such  guardians. 

1766.  Petition  for  restoration  to  capacity. 

§  1763.  When  it  is  represented  to  the  Superior  Goort, 
or  a  judge  thereof,  upon  verified  petition  of  any  relative 
or  f nend,  that  any  person  is  insane,  or  from  any  cause 
mentally- incompetent  to  manage  his  property,  such  e<Mrt 
or  judge  must  cause  a  notice  to  be  given  to  the  supposed 
insane  or  inoompetent  person  of  the  time  and  plaoe  'of 
hearing  the  case,  not  less  than.  Ave  days  before  •&»  tisie 
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80  appointed;  and  such  person,  if  able  to  attend,  most  be 
proauced  on  the  hearing.    pEn  effect  April  15th,  1880.  ] 

Insane  person—placea  In  asylum,  Civil  Code,  sec.  288:  boniestead  of, 
see  Stats.  1874,  p.  582. 

Gnardian  ad  litem— of  Insane  or  Incompetent  person,  sees.  372, 373, 
1722. 

Ijetters  of  gnardianship— of  Innatlc,  not  collaterally  attackable,  4 
Cal.  310 :  application  for,  should  be  made  In  county  where  incompetent 
person  resides.  My.  P.  Rep.  97. 

§  1764.  If,  after  a  full  hearing  and  examination  upon 
such  petition,  it  appear  to  the  court  that  the  person  in 
question  is  incapable  of  taking  care  of  himself  and  man- 
aging his  property,  such  court  must  appoint  a  guardian 
oF  his  person  and  estate,  with  the  powers  and  duties  in 
this  chapter  specified. .  [In  effect  April  15th,  1880.] 

Party  apppinted  gnardian— 45  Cal.  176;  49  Cal.  S90;  My.  P.  Bep.  10. 

§  1765.  Every  sruardian  appointed,  as  provided  in  the 
preceding  section,  nas  the  care  and  custod jr  of  the  person 
of  his  ward,  and  the  management  of  all  his  estate,  until 
sueh  guardian  is  legally  discharged;  and  he  must  give 
bond  to  such  ward,  in  like  manner  and  with  like  condi- 
tions as  before  prescribed  with  respect  to  the  guardian  of 
a  minor. 

Pisohaxve  of  gnardlan— generally,  36  CaL  681, 

Bond  of  gaardiaa— sec.  1754. 

%  1766.  Any  person  who  has  been  declared  insane  or 
incompetent,  or  the  gusKrdian,  or  any  relative  of  such 
person  within  the  third  degree,  or  any  friend,  may  apply, 
oy  petition,  to  the  Superior  Court  of  the  county  in  which 
he  was  declared  insane,  to  have  the  fact  of  his  restoration 
to  capacity  judicially  determined.  The  petition  shall  be 
verified,  and  shall  state  that  such  person  is  then  sane  or 
competent.  Upon  receiving  the  petition,  the  court  must 
appoint  a  day  for  a  hearing  before  the  court,  and,  if  the 
petitioner  request  it,  shall  order  an  investigation  before  a 
jnry,  which  shall  be  summoned  and  impanneled  in  the 
same  manner  as  juries  are  summoned  and  impanneled  in 
civil  actions.  The  court  shall  cause  notice  of  the  trial  to 
be  eiven  to  the  guardian  of  the  person  so  declared  insane 
or  wcompetent,lf  there  be  a  guardian,  and  to  his  or  her 
husband  or  wife,  if  there  be  one,  and  to  his  or  her  father 
or  mother,  if  living  in  the  county.  On  the  trial,  the  guard- 
ian or  relative  of  the  person  so  declared  insane  or  incom- 
petent, and,  in  the  discretion  of  the  court,  any  other  per- 
son, may, contest  the  right  to  the  relief  demanded.  Wit- 
nesses may  be  xequireo^to  appear  and  testify,  as  in  civil 
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nases,  and  may  be  called  and  examined  try  the  oonrt  on 
its  own  motion.  If  it  be  found  that  tbe  person  be  of 
.sound  mind,  and'  capable  of  taking  care  of  himself  and 
his  property ,  his  restoration  to  capacity  shall  be  adjudged, 
nna  the  guardian  of  such  person,  if  such  j>eT8oii  be  not  a 
minor,  shall  cease.    [In  effect  April  15th,  1880.] 

ABTICLE  nL 

Thx  PowBas  Aim  dtttibs  of  guabdiavs. 

'i  1768.  Guardian  to  pay  debts  of  ward  ont  of  ward's  estate. 

'^  1769.  Guardian  to  recover  debts  due  hl»  ward  and  repre^nt  him. 

.)  1770.  Guardian  to  manage  his  estate,  maintain  ward,  and  sell  real 

estate. 
<)  1771.  Maintenance,  support,  and  education  of  wai:d*  how  enforced. 
%  1772.  May  assent  to  a  partition  of  real  estate. 
S  1773.  Guardian  to  return  Inventory  of  estate  of  ward.   Appralsen 

to  be  appointed.   Like  proceedings  when  ot^er  property 

acQulred. 
S  1774.  Settlements  of  guardians. 
^  1775.  Allowance  of  accounts  of  Joint  guardians. 
§  1776.  Expenses  and  compensation  of  guardians. 

§  1768.  Every  guardian  appointed  under  the  provis- 
ions of  this  chapter,  whether  for  a  minor  or  any  other  per- 
son, must  pay  all  just  debts  due  from  the  ward,  oat  oi  his 
personal  estate,  and  the  income  of  his  real  estate,  if  suf- 
Hcient;  if  not,  then  out  of  his  real  estate,  upcm  obtaining 
an  order  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  in  this  title  for  the  sale  of  real  es- 
tate of  decedents.  ^ 
Payment  of  debts— 36  Cal.  651. 

Order  for  sale  of  property— sec  1770:  l^rlslatiTe  authority,  to  sell 
land  of  minor,  50  Cal.  15S:  51  Cal.  352:  requisite  for  personalty,  9  CaL 
592;  42  CaL  290. 

Order  directing  payment— to  guardian  of  infant  heirs,  effect  of,  S5 
Gal.  843. 

§  1769.  Every  guardian  must  settle  all  accounts  of  the 
ward,  and  demand,  sue  for,  and  receive  all  debts  due.  to 
him,  or  may,  with  the  approbation  of  the  court,  com- 
pound for  the  same  and  give  discharges  to  the  debtor,  on 
receiving  a  fair  and  just  dividend  of  his  estate  and  effects; 
and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed 
for  that  purpose.    [In  effect  April  15ta,  1880.] 

Sue  for  ward— 20  Cal.  659;  not  In  his  own  name,  32  Gal.  111. 

Appear  for  ward— 19  GaL  632;  42  CaU  484. 

§  1770.  Every  guardian  must  manage  the  estate  of  his 
ward  f  rugJEklly  and  without  waste,  and  apply  the  income 
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and  profits  thereof,  as  far  as  may  be  necessary/  for  the' 
comfortable  and  suitable  maintenance  and  support  of  the 
'waxd  and  his  family,  if  there  be  any;  and  if  such  in- 
come and  profits  be  insufficient  for  that  purpose,  the 
guardian  may  sell  the  real  estate,  upon  obtaining  an  or- 
er  of  the  court  therefor,  as  provided,  a'hd  must  apply 
tbe  proceeds  of  such  sale,  as  far  as  may  be  necessary,  for 
tlie  maintenance  and  support  of  the  ward  and  his  family, 
if  there  be  any. 

Blanage  Hie  estate— liable  for  not  taking  security,  My.  P.  Bep.  230: 
may  employ  agent,  36  Cal.  651 :  most  be  appointed,  9  Gal.  591. 
Sale  of  property— and  disposition  of  proceeds,  sec.  1777  et  teq» 

%  1771.  When  a  guardian  has  advanced  for  the  neces- 
sary maintenance,  support,  or  education  of  his  ward,  an 
amount  not  disproportionate  to  the  value  of  his  estate 
or  his  condition  of  life,  and  the  same  is  made  to  ap- 
pear to  the  satisfaction  of  the  court,  by  proper  vouchers 
and  proofs,  the  guardian  must  be  allowed  credit  therefor 
in  his  settlements.    Whenever  a  guardian  fails,  neglects, 
or  refuses  to  furnish  suitable  or  necessary  maintenance, 
support,  or  education  for  his  ward,  the  court  may  order 
liim  to  do  so,  and  enforce  such  order  by  proper'process. 
"Whenever  any  third  person,  at  his  request,  supplies  a 
-ward  with  such  suitable   and  necessarv  maintenance, 
support,  or  education,  and  it  is  shown  to  nave  been  done 
after  refusal  or  neglect  of  the  guardian  to  supply  the 
same,  the  court  may  direct  the  guardian  to  pay  there- 
for out  of  the  estate,  and  enforce  such  payment  by  due 
process. 

Before  this  section  enacted— Held  that  court  had  no  sucli  powers  as 
to  reimbursement,  40  Cal.  456. 

Waiver  of  reimbursement— by  guardian,  Hy.  P.  Bep.  69. 

§  1772.  The  guardian  may  join  in  and  assent  to  a  par- 
tition of  the  real  estate  of  the  W9.rd,  wherever  such  as- 
sent may  be  given  by  any  person. 

Assent  to  partition— sec.  795 :  provision  inapplicable.  19  CaL  217 :  ap- 
pearance by  guardian,  bees.  372, 1722. 

§  1773.  Every  guardian  must  rteturn  to  the  court  an 
inventory  of  the  estate  of  his  ward  within  three  "months 
after  his  appointment,  and  annually  thereafter.  When 
the  value  oi  the  estate  exceeds  the  sum  of  one  hundred 
thousand  dollars,  semi-annual  returns  must  be  made  to 
the  court.  The  court  may,  upon  application  made  for 
that  purpose  by  any  person,  compel  the  guardian  to 
render  an  account  to  the  court  of  the  estate  of  his  ward. 
The  Inventories  and  aceoonts  so  to  be  returned   or 
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xendered  most  be  sworn  to  by  the  gaaidiaa.  JkU  thm 
tate  of  the  waid  described  in  the  flnt  itrrefoitorj  vmat^ 
appraised  by  appraisers  appointed,  sworn,  and  actba^ 
tne  manner  provided  for  re^pilating  the  settlement  of 
estates  of  decedents.  Such  inventory,  with  the  ai 
ment  of  the  property  tlierein  described, -must  be  n 
by  the  clerk  of  the  court  in  a  proper  book  kept  in 
office  for  that  purpose.  Whenever  any  other  property 
the  estate  of  any  ward  is  discovered,  not  incladea  in  tb 
inventory  of  the  estate  already  retnmed,  and  i^henaver 
any  other  property  has  been  succeeded  to,  or  acqoived  bji 
any  ward,  or  tor  ma  benefit,  the  like  proceedings  most  M| 
had  for  the  return  and  appraisement  thereof  that  art, 
herein  provided  in  relation  to  the  first  inventory  and  xe«* 
turn.    [In  effect  April  15th,  1880.] 

Acoonnti  sworn  to  by  gnardian^when  by  another,  M  GaL  fiSl: 
where  Joint  guardians,  sec.  1775. 

Appraisers— generally,  sec.  1444. 

§  1774.  The  guardian  must,  upon  the  expiration  of  a 
year  from  the  time  of  his  appointment,  and  as  often  there- 
after as  he  may  be  required,  present  his  account  to  the 
court  for  settlement  and  allowance.  [In  effect  April  15th, 
1880.] 

Aeooants  of  gnardiaa^^ec.  1773:  presentation  for  allowance  and 
settlement,  contest  on,  M  CaL  ttS:  must  cover  foreign  fon<ls,  Mr.  p. 
Bep.  225 :  MaJDllity  for  loan  without  security.  My.  P.  Bep.  290. 

§  1775.  When  an  account  is  rendered  by  two  or  more 
joint  guardians,  the  court  may,  in  its  discretion,  allow  the 
same  upon  the  oath  of  any  of  them.  [In  effect  April  15th, 
1880.] 

§  1776.  Every  guardian  must  be  allowed  the  amount 
of  his  reasonable  expenses  incurred  in  the  execution  of 
his  trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled 
deems  just  and  reasonable. 

Expenses  incurred— advances  made,  sec  1771. 

ABTICLE  IV. 

TKB  Bale  or  Psopbstt  ajtd  Disrosmov  or  TRX  Tmoausm. 

9 

§  1777.  May  sell  property  in  certain  eases. 

$  1778.  Sale  of  real  estate  to  be  made  upon  order  of  oomt. 

1779.  APPUcaMonof  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale,  now  obtained. 

1782.  If  ettee  to  next  «f  kin,  tew"  given. 
1781.  Copy  of  erdisff  to  be  serred»  paWlslie^  er  consmt  gtod. 
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17M.  Heufng  oC  apiiUestloB. 

1786.  Wbomaarbeexamlned  on  such  hearing. 
786.  Costs  to  DO  awarded,  to  whom. 
787.  Order  of  sale,  to  specify  what. 

1788.  Bond  before  selll&g. 

1789.  All  proceedings  for  sales  of  property  by  guardians  to  ooaf orm 
to  chapter  seven  of  this  title. 

S  1790.  Ijlmit  of  order  of  sale. 

§  1791.  Conditions  of  sales  of  real  estate  of  minor  heirs.   Bond  and 

mortgage  to  be  given  for  deferred  payments, 
S  1792.  Court  may  order  the  investment  of  money  of  the  ward. 

§  1777.  When  the  income*  of  an  estate  under  guardian- 
sliip  is  insufficient  to  maintain  the  ward  and  his  family, 
or  to  maintain  and  educate  the  ward  when  a  minor,  his 
guardian  may  sell  his  real  or  personal  estate  for  that  pur- 
pose, upon  obtaining  an  order  therefor. 

Power  of  guardiazi— to  sell  property,  8ec.*1768  and  notes. 

§  1778.  When.it  appears  to  the  satisfaction  of  the 
court,  upon  the  petition  of  the  guardian,  that  for  the 
benent  of  his  ward  his  real  estate,  or  some  part  thereof, 
should  be  sold,  and  theprbceeds  thereof  put  out  at  in- 
terest, or  invested  in  some  productive  stock,  or  in  the  im- 
provement or  security  of  any  other  real  estate  of  the 
ward,  his  guardian  may  sell  the  same  for  such  purpose, 
upon  obtaining  an  order  therefor. 

Petition  of  the  guardian— requisites  of,  20  CaL  352. 

Order  for  sale  of  property— sec.  1768». 

§  1779.  If  the  estate  is  sold  for  the  purposes  men- 
tioned in  this  article,  the  guardian  must  apply  the  pro- 
ceeds of  the  sale  to  such  purposes,  els  far  as  necessary, 
and  put  out  the  residue,  if  any,  on  interest,  or  invest  it 
in  the  best  manner  in  his  power,  until  the  capital  is 
wanted  for  the  maintenance  of  the  ward  and  his  family, 
or  the  education  of  his  children,  or  for  the  education  ot 
the  ward  when  a  minor,  in  which  case  the  capital  may 
he  used  for  that  purpose,  as  far  as  may  be  necessary,  in 
like  manner  as  if  it  had  been  personal  estate  of  the  ward. 

§  1780.  If  the  estate  is  sold  for  the  purpose  of  putting 
out  or  investing  the  proceeds,  the  guarduin  must  make 
the  investment  according  to  his  best  judgment,  or  in  pur- 
suance of  any  order  that  may  be  made  by  the  court.  [In 
effect  A^  15th,  1880.] 

§  1781  To  obtain  an  order  for  such  sale,  tbe  gaaidian 
must  present  to  the  court  in  which  be  was  appointed 
guardian  a  verified  petition  therefor,  setting  forth  the 
condition  of  the  estate  of  his  ward,  and  the  facts  and  cir- 
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cumstances  on  which  the  petition  is  foanided,  tendia«to 
show  the  necessity  or  expediency  of  a  sale.     Fin  e&d 

AprilWth,  1880] 
ReqaisitM  of  petition— ao  Cal.  S82. 

§  1782.  If  it  appear  to  the  court,  or  a  jnd^e  thereof, 
from  the  petition,  that  it  is  necessary  or  would  be  bene* 
tlcial  to  the  ward  that  the  real  estate,  or  some  part  of  it, 
should  he  sold,  or  that  the  real  and  personal  estate  shoold 
be  sold,  the  court  must  tberejipon  make  an  order  direct- 
ing the  next  of  kin  of  the  ward,  and  all  persons  inter- 
ested in  the  estate,  to  appear  before  the  court,  at  a  time 
and  place  therein  specified,  not  less  than  four  nor  mors 
than  eight  weeks  from  the  time  of  making^  such  order,  to 
show  cause  why  an  order  should  not  be  granted  for  the 
sale  of  such  estate.  If  it  appear  that  it  is  necessary  or 
would  be  beneficial  to  the  ward  to  sell  the  personal  estate, 
or  some  part  of  it,  the  court  must  order  the  sale  to  be 
made,    [in  effect  April  15th,  1880.1 

§  1783.  A  copy  of  the  order  mjoLst  be  personally  served 
on  the  next  of  kin  of  the  ward,  and  on  all  persons  inter- 
ested in  the  estate,  at  least  fourteen  days  before  the  hear- 
ing of  the  petition,  or  must  be  published  at  least  once  a 
week  for  three  successive  weeks  in  a  newspaper  printed 
in  the  county,  or  if  there  be  none  printed  in  the  county, 
then  in  such  newspaper  as  may  be  specified  bv  the  court 
in  the  order.  If  written  consent  to  malting  the  order  of 
sale  is  subscribed  by  all  persons  interested  therein,  and 
the  next  of  kin,  notice  need  not  be  served  or  published. 
[In  effect  AprU  15th,  1880.] 

Notice— compare  sec.  1539  and  46  GaL  635. 

§  1784.  The  court,  at  the  time  and  place  appointed  in 
the  order,  or  such  other  time  to  which  tne  bearing  is  post- 
poned, upon  proof  of  the  service  or  publication  of  the 
order,  must  hear  and  examine  the  proofs  and  allegations 
of  the  petitioner,  and  of  the  next  ot  kin,  and  of  all  other 
persons  interested  in  the  estate  who  oppose  the  applica- 
tion. [In  effect  April  15th,  1880.] 
'  Oompare— sec.  1540. 

§  1785.  On  the  hearing,  the  guardian  may  be  exam- 
ined on  oath,  and  witnesses  may  be  produce4  and  ex- 
amined by  either  party,  and  process  to  compel  their 
attendance  and  testimony  may  be  issued  by  the  court,  in 
the  same  manner  and  with  like  effect  as  in  other  cases 
provided  for  in  this  title.    [In  effect  April  15th,  1880.] 

Oompelling  attendance  and  testimony  of  witnesses— eee.  196&  ei 
eeq. 
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§  1786.  H  any  person  appear?  and  objects  to  the 
granting  of  any  order  prayed  for  under  the  provisions  of 
This  article,  and  it  appear  to  the  court  that  either  the  peti- 
-tion  or  the  objection  thereto  is  sustained,  the  court  may, 
in  granting  or  refusing  the  order,  award  costs  to  the  party 
prevailing,  and  enforce  the  payment  thereof. 

§  1787.  If,  after  a  full  examination,  it  appears  neces- 
sary, or  for  the  benefit  of  the  ward,  that  his  real  estate,  or 
some  part  thereof,  should  be  sold,  the  court  may  grant  an 
order  therefor,  specifying  therein  the  causes  or  reasons 
why  the  sale  is  necessary  or  beneficial,  and  may,  if  the 
same  has  been  prayed  for  in  the  petition,  order  such  sale 
to  be  made  either  at  public  or  private  sale. 

§  1788.  Every  ^ardian  authorized  to  sell  real  estate 
must,  before  the  sale,  give  bond  to  the  ward,  with  suffi- 
cient surety,  to  be  approved  by  the  court,  or  a  judge  there- 
of, with  condition  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale  as  provided  'for  in 
this  chapter,  and  chapter  seven  of  this  title.  [In  effect 
April  15th,  1880.] 

Bond  on  sale  of  realty— sec.  1389. 

§  1789.  All  the'  proceedings  under  petition  of  guard- 
ians for  sales  of  property  of  their  wards,  giving  notice, 
and  the  hearing  of  such  petitions,  granting  or  refusing  the 
order  of  sale,  directing  the  sale  to  be  made  at  public  or 
X^rivate  sale,  reselling  the  same  property,  return  of  sale, 
and  application  for  confirmation  thereof,  notice  and  Clear- 
ing of  such  application,  making  orders  rejecting  or  con- 
lirming  sales  and  reports  of  sales,  ordering  and  making 
conveyances  of  property  sold,  accounting  and  the  settle- 
ment of  accounts,  must  be  had  and  made  as  required  by 
the  provisions  of  this  title  concerning  estates  of  decedents, 
unless  otherwise  specially  provided  in  this  chapter. 

Settlement  of  accottnts— of  guardian  of  Infant  after  letters  re- 
yoked,  sec.  ia29i  62  CaL  636. 

§  1790.  No  order- of  sale,  granted  in  pursuance  of  this 
article,  continues  in  force  more  than  one  year  after  grant- 
ing the  same,  without  a  sale  being  had. 

§  1791.  All  sales  of  real  estate,  of  wards  must  be  for 
cash,  or  for  part  cash  and  part  deferred  payments,  the 
credit  in  no  case  to  exceed  three  years  from  date  of  sale, 
as  in  the  discretion  of  the  court  is  most  beneficial  to 
the  ward.  Guardians  making  sales  must  demand  and 
receive  from  the  purchasei^s,  in  case  of  deferred  pay- 
ments, notes,  and  a  mortgage  on  the  real  estate  sold. 
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with  sueh  additloiial  leciirity  aa  the  eouzt 
sary  and  safficient  to  aecare  the  prompt  paymemfe 
amoonts  so  deferred,  and  the  interest  thereon.     rXat 
AprU  15th,  1880.] 

§  1792.  The  court,  on  the  application  of  a  _ 
any  person  interested  in  the  estate  of  anv  ward, 
such  notice  to  persons  interested  therein  as  the  coiut 
direct,  may  authorize  and  require  the  ffuardian  to 
the  proceeds  of  sales,  and  any  other  of  his  ward's 
in  his  hands,  in  real  estate,  or  in  any  other  manner 
to  the  interest  of  all  concerned  therein,  and  the  court! 
make  such  other  orders  and  give  such  directioiui 
needful  for  the  manasement,  investment,  and  dis 
of  the  estate  and  efrects,  as  circumstances  reauue.  1 
effect  AprU  15th,  1880.] 

▲BTICLE  V. 

NOir-RBSIDSKT  OUABDIAVS  AJTD  WAJtlMi. 


S  179S.  Guardians  of  non-reaident  persons. 
1 1794.  Powers  and  duties  of  guardians  appointed  under  pi 
section. 

1795.  Such  ffuardlans  to  fflve  bonds. 

1798.  To  wniat  guardianship  shall  extend. 

1797.  Semoval  of  non«reaideut  ward's  property. 

1798.  Proceedings  on  such  removal. 

1799.  Discharge  of  person  in  possession. 


I 


§  1793.  When  a  person  liahle  to  he  put  under  ga 
ianship,  according  to  the  provisions  of  this  chapter, 
sides  without  this  State  and  has  estate  therein,  any  friei 
of  such  person,  or  any  one  interested  in  his  estate,  in  ' 
pectancy  or  otherwise,  may  apply  to  the  Superior  €k>i 
of  any  county  in  which  there  is  any  estate  of  such  ahsen 
person,  for  the  appointment  of  a  guardian,  and  if,  aft 
notice  given  to  all  interested,  in  such  manner  as  sn< 
court  orders  hy  puhlication  or  otherwise,  and  a  fall  hear* 
ing  and  examination,  it  appears  proper,  a  guardian  for 
such  absent  person  may  oe  appointecl.    [In  effect  April 
15th,  1880.] 

Notiees,  insufficient— appointment  not  attadcahle  by  third  persons 
for,  19  Cal.  629. 
Foreign  guardian— sec.  1913. 

§  1794.  Every  guardian,  appointed  under  the  preced- 
ing section,  has  the  same  powers  and  performs  the  same 
duties,  with  respect  to  toe  estate  of  the  ward  foiuid 
within  this  State,  and  with  respect  to  the  person  of  the 
ward,  if  he  shall  come  to  reside  therein,  as  are  preaciibed 
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vdtli  Tespect  to  any  other  guardian  appointed  under  this 
^liapter. 

§  1795.  Every  guardian  must  give  bond  to  the  ward, 
.Tx  the  manner  and  with  the  like  conditions  as  hereinbe- 
Eore  provided  for  other  guardians,  except  that  the  provi- 
sions respecting  the  inventory,  the  disposal  of  the  estate 
lUid  effects,  and  the  account  to  be  rendered  by  the  guard- 
iaji,  must  be  cohflned  to  such  estate  and  effects  as  come 
-Co  Ills  hands  in  this  State. 

Send,  inventory,  account,  eto.-H9ec.  1754. 

§  1796.  The  guardianship  which  is  first  lawfully 
granted  of  any  person  residing  without  this  State  ex- 
tends to  all  the  estate  of  the  ward  within  this  State,  and 
excludes  the  jurisdiction  of  the  court  of  every  other 
county.    [In  effect  April  15th,  1880.] 

§  1797.  When  the  guardian  and  ward  are  both  non- 
residents, and  the  ward  Is  entitled  to  property  in  this 
State,  which  may  be  removed  to  another  State  or  foreign 
country  without  conflict  with  any  restriction  or  limitation 
thereupon,  or  impairing  the  right  of  the  ward  thereto, 
such  property  may  be  removed  to  the  State  or  foreign 
country  of  the  residence  of  the  ward,  upon  the  applica- 
tion of  the  euardian  to  the  Superior  Court  of  the  county 
in  which  the  estate  of  the  ward,  or  the  principal  part 
thereof,  is  situated.    [In  effect  April  15th,  1880.] 

§  1798.  The  application  must  be  made  upon  ten  days' 
notice  to  the.  resident  executor,  administrator,  or  guard- 
ian, if  there  be  such,  and  upon  such  application  the  non- 
resident guardian  must  produce  and  file  a  certificate, 
under  the  hand  of  the  clerk  and  seal  of  the  court,  from 
which  his  appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled,  by  the  laws  of  the  State  of  his 

appointment,  to  the  possession  of  the  estate  of  the  ward; 

or,  must  produce  and  file  a  certificate,  under  the  hand  and 

seal  of  the  clerk  of  the  court  having  jurisdiction  in  the 

country  of  his  residence,  of  the  estates  of  persons  imder 

guardianship,  or  of  the  highest  court  of  such  country, 

attested  by  a  minister,  consul,  or  vice-consul  of  the 

ttnlted  States,  resident  in  such  country,  that,  by  the  laws 

of  such  country,  the  applicant  is  entitled  to  the  custody 

of  the  estate  of  his  ward,  without  the  appointment  of  any 

court.   Upon  such  application,  unless  good  cause  to  the 

contrary  &i  shown,  the  court  must  make  an  order  grant- 
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ing  to  such  guardian  leave  to  take  and  remoTe  the  im^ 
erty  of  his  ward  to  the  State  or  place  of  his  residteBoa* 
which  is  authority  to  him  to  sue  for  and  receive  the  same 
in  his  own  name,  for  the  use  and  benefit  of  his  ward,  fin 
effect  April  15th,  1880.] 


^  1799.  Such  order  is  a  discharge  of  the  executor, 
mmistrator,  local  guardian,  or  other  person  in  whose  pos- 
session the  property  may  be  at  the  time  the  order  is  m^^ 
on  filing  with  toe  court  the  receipt  therefor  of  the  foreign 
guardian  of  such  absent  ward.    [In  effect  April  15th,  1880.] 

ASTIGLE  VI. 
GmrBSAL  AVD  KlSOBLI<AJrSOn8  PBOVISIOirS. 

S  1800.  Examination  of  persons  sospected  of  defraadlng  w^udto  «r 
concealing  property. 

1801.  Bemoval  aBcTreslfcnation  of  gruardian,  and  snxremler  of  estate. 

1802.  Guardlansliip,  how  termini^ed. 

1803.  New  bond,  when  required. 

1804.  Guardian's  bond  to  be  filed.   Action  on. 

1805.  Limitation  of  actions  on  guardian's  bond. 

1806.  Limitation  of  actions  for  the  recovery  of  property  sol<L 

1807.  More  than  one  guardian  of  a  person  may  be  appointed. 

1808.  Power  of  probate  judge  in  chambers. 

1809.  Provisions  of  section  ten  hundred  and  flfty'Seven  apidy  to 
guardians. 

§  1800.  Upon  complaint  made  to  him  b^  any  ^ardian, 
ward,  creditor,  or  other  person  interested  in  the  estate  or 
having  a  prospdctive  interest  therein  as  heir  or  otherwise, 
against  any  one  suspected  of  having  concealed,  embez- 
zled, or  conveyed  away  any  of  the  money,  goods,  or  ef- 
fects, or  an  instrument  in  writing  belonging  to  the  ^wsnd 
or  to  his  estate,  the  Superior  Court,  or  a  judge  thereof, 
may  cite  such  suspected  person  to  appear  before  such 
court,  and  may  examine  and  proceed  with  him  on  such 
charge  in  the  manner  provided  in  this  title  with  respect  to 
persons  suspected  of  and  charged  with  concealing  or  em- 
oezzliDg  the  effects  of  a  decedent.  [In  effect  April  16th, 
1880.] 

Embezzlement— of  property  of  estate,  sec.  1498  et  »eq. 

§  1801.  When  a  guardian,  appointed  either  by  the 
testator  or  a  court,  becomes  insane  or  otherwise  incapable 
of  discharging  his  trust  or  unsuitable  therefor,  or  has 
wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days 
to  render  an  account  or  make  a  return,  the  Superior  Court 
may,  upon  such  notice  to  the  guardian  as  the  court  may 
require,  remove  him  and  compel  him  to  surrender  the  es- 
tate of  the  ward  to  the  person  found  to  be  lawfully  enti- 
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tied,  thereto.  Every  guardian  may  resign  when  it  appears 
proper  to  allow  the  same;  and  upon  the  resignation  or  re- 
moval of  a  guardian,  as  herein  provided,  the  court  may 
api>oint  another  in  the  place  of  tne  guardian  who  resigned 
or  -was  removed.    [In  effect  April  15th,  1880.] 

Kexnoval  of  guardian— At  chambers,  38  CaL  442 :  when  proper,  47  CaU 
629. 

§  1802.  The  marriage  of  a  minor  ward  terminates  the 
guardianship  of  the  person  of  such  ward,  but  not  tho 
estate;  and  the  guardian  of  an  insane  or  other  person 
may  be  discharged  by  the  court,  when  it  appears,  on  the 
application  of  the  ward  or  otherwise,  that  f  he  guardian- 
sbip  is  no  longer,  necessary.    [In  effect  April  15th,  1880.} 

§  1803.  The  court  may  require  a  new  bond  to  be  given 
by  a  guardian  whenever  such  court  deemq  it  necessary, 
and  may  discharge  the  existing  sureties  from  further  lia- 
bility, after  due  notice  given  as  such  court  may  direct, 
when  it  shall  appear  that  no  injury  can  result  therefrom 
to  those  interested  in  the  estate.  [In  effect  April  15th, 
1880.] 

§  1804.  Every  bond  given  by  a  guardian  must  be  filed 

and  preserved  in  the  office  of  the  clerk  of  the  Superior 

Court  of  the  county,  and  in  case  of  a  breach  of  a  condi* 

tion  thereof,  may  be  prosecuted  for  the  use  and  benefit  of 

the  ward,  or  of  any  person  interested  in  the  estate.     [In 

effect  April  15th,  1880.] 

Suit  on  bond— party  beneficially  interested,  sec.  867  and  notes;  33 
Cal.  111. 

§  1805.  Ko  action  can  be  maintained  against  the  sure- 
ties on  any  bond  given  by  a  guardian,  unless  it  be  com- 
menced within  three  years  from  the  discharge  or  removal 
of  the  guardian;  but  if,  at  the  time  of  such  discharge,  the 
person  entitled  to  bring  such  action  is  under  any  legal 
disability  to  sue,  the  action  may  be  commenced  at  any 
time  within  three  years  after  such  disability  is  removed. 

Person  under  legal  disability— extension  for,  36  Gal.  651. 

§  1806.  No  action  for  the  recovery  of  any  estate  sold 
by  a  guardian  can  be  maintained  by  the  ward,  or  by  any 
person  claiming  under  him,  ui^less  it  is  commenced  within 
three  years  next  after  the  termination  of  the  guardian- 
ship,  or,  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of 
action  accrues,  within  three  years  next  after  the  removal  | 

thereof.  •  ^ 

Code  Civ.  P'boc. 
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§  1807.  The  oonrt,  in  its  difieietion,  whenem  neces- 
■ary,  may  appoint  more  than  one  gnardian  of  any  person 
snbjeot  to  icuardianship,  who  must  give  bond  and  be  gov- 
emed  and  liable  in  all  respects  as  a  sole  gnardian. 

§  1806.  Any  order  appointing  a  gnardian,  most  be 
entered  as  and  become  a  oecree  of  the  court.  The  provi- 
sions of  this  tlfcle  relative  to  the  estates  of  decedents,  so 
far  as  they  relate  to  the  practice  in  the  Superior  Coort, 
apply  to  proceedings  under  this  chapter.  HEn  effect  April 
15th,  1880.] 

§  1809.  The  provisions  of  section  ten  hundred  and 
flfty-seven  are  hereby  declared  to  apply  to  guardians  ap- 
pointed by  the  court,  and  to  the  bonds  taken  or  to  be 
taken  from  such  guardians,  and  to  the  sureties  on  such 
bonds. 


•v 
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TITLE  Xn. 

OF  SOLE  TRADBRS. 

1811.  "Who  may  become  sole  traders* 

1812.  Nodoe,  How  glren  and  wbat  to  contabi. 

1813.  Petition,  what  to  contain  wben  filed. 

1814.  May  have  five  hundred  dollars  of  community  or  hoAwnd's 
property. 

1815.  Who  may  oppose  It,  and  how. 

1816.  TilalorheMinff. 

1817.  Decree,  what  It  must  be. 

1818.  Oath,  copy  of  order  to  be  recorded. 

1819.  Bi^ta  and  UablUties  of  sole  traders. 

1820.  Sole  trader  most  maintain  her  children. 

1821 .  Husband  of  sole  trader  not  liable  for  debts. 

§  1811.  A  mairied  woman  Imay  become  a  sole  trader 
by  the  judgment  of  the  County  Court  of  the  county  in 
which  she  1^  resided  for  six  ^onths  next  preceding  the 
application. 

Sole  trader  law— strict  construction,  22  Gal.  288. 

Oonnty  Oourt— see  Supsbsedsd  Coxtbts,  sec.  76ff. 

§  1812.  A  person  intending  to  make  application  to  be- 
come a  sole  trader  must  Bublish  notice  of  such  intention  in 
a  newspaper  published  ii^.the  county,  or  if  none,  then  in 
a  newspaper  published  in  Nan  adjoining  county,  for  four 
successive  weeks.  The  nonce  must  ispecify  the  term  and 
the  dav  upon  which  applicatlQn  will  be  made,  the  nature 
and  place  of  the  business  proposed  to  be  conducted  by 
her,  and  the  name  of  her  husband. 

Four  sacoessive  weeks— 23  Gal.  388. 

Tenn— abolition  of  terms,  sec.  73n. 

§  1813.  Ten  days  prior  to  the  day  named  in  the  notice, 
the  applicfant  must  fild  a  verified  petition  setting  forth : 

1.  That  the  application  is  made  in  good  faith,  to  enable 
the  applicant  to  support  herself,  or  herself  and  others  de« 
pendent  upon  her,  giviujj^  their  names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband, 
and  the  causes  thereof,  if  known; 

3.  Ai^  other  grounds  of  application  which  are  good 
causes  for  a  divorce,  with  the  reason  why  a  divorce  is  not 
sought;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted, 
and  the  capital  to  be  invested  therein,  if  any,  and  the 
sources  from  which  it  is  derived. 
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§  1814.  The  applicant  may  invest  in  the  business  pro- 
posed to  be  conducted,  a  sum  derived  from  the  commonity 
property  or  of  the  separate  property  of  the  hosband,  not 
ezceedinj;  five  hundred  dollars. 

§  1815.  Any  creditor  of  the  husband  may  opi)ose  the 
application,  bv  filing  in  the  court  (prior  to  the  day  namef 
in  the  notice)  a  written  opposition  verified,  containing 
either: 

1.  A  specific  denial  of  the  truth  of  any  material  all^a- 
tion  of  the  petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  de- 
frauding the  opponent;  or 

3.  That  the  application  is  made  to  prevent,  or  will  pre- 
vent him  from  collecting  his  debt. 

SuBDr^sioir  2.  Defimnding  the  opponent— 35  CaL  225:  and  see  43 
Cal.  105. 

fl816.  On  the  day  named  in  the  notice,  or  on  such 
er  day  to  which  the  hearing  may  be  postponed  by  the 
court,  the  applicant  must  maKe  proof  of  i>ublication  of 
tlie  notice  hereinbefpre  required,  and  the  issues  of  fact 
joined,  if  any,  must  be  tried  as  in  other  cases:  if  no  i5$snes 
are  joined,  the  court  must  hear  the  proofs  of  the  applicant 
and  find  the  facts  in  accordance  therewith. 

§  1817.  If  the  facts  found  sustain  the  petition,  the 
court  must  render  judgment  authorizing  the  applicant  to 
carry  on  in  her  own  name  and  on  her  own  account  the 
business  specified  in  the  notice  and  petition. 

§  1818  The  sole  trader  must  make  and  file  with  the 
clerk  of  the  court  an  affidavit,  in  the  following  form: 

I,  A.  B.,  do,  in  the  presence  of  Almighty  G(kI,  solemnly 
swear  that  this  appucatiou  was  made  in  good  faith,  for 
the  purpose  of  enabling  me  to  support  myself,  (and  any 
dependent,  such  as  husband,  parent,  sister,  child,  or  the 
like,  naming  them,  if  any)  ana  not  with  any  view  to  de- 
fraud,  delay,  or  hinder  any  creditor  or  creditors  of  my 
husband ;  and  that  of  the  moneys  so  to  be  used  by  me  in 
business,  not  more  than  five  hundred  dollars  have  come 
either  directly  or  indirectly  from  my  husband.  So  help 
me  God. 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  business  is  to  be  carried  on,  in  a 
book  to  be  kept  for  such  purpose. 

Decree  and  oafh— of  sole  trader,  though  Informal,  admissible,  IB 
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§  X819.  When  the  judgment  is  made  and  entered,  and 
Sb  copy  thereof,  with  the  affidavit  provided  for  in  section 
one  thousand  eight  hundred  and  eighteen,  duly  recorded, 
tlie  person  therein  named  is  entitled  to  carry  on  the  husi- 
ness  specified,  in  her  own  name,  and  the  property,  rev- 
enues, money,  and  credits  so  hy  her  invested,  and  the 
{>rofits  thereof,  belong  exclusively  to  her,  and  are  not 
iable  for  any  debts  of  her  husbaud,  and  she,  thereafter, 
lias  all  the  privileges  of,  and  is  liable  to  all  legal  pro- 
cesses provided  for  debtors  and  creditors,  and  may 
sue  and  be  sued  alone  without  being  joined  with  her 
liusband;  provided,  however,  that  she  shall  not  be  at 
liberty  to  carry  on  said  business  in  any  other  county  than 
tbat  named  in  the  notice  provided  for  in  section  one  thou- 
sand eight  hundred  and  twelve,  until  she  has  recorded  in 
such  otner  county  a  copy  of  said  judgment  and  affidavit. 
[In  effect  March  16th,  1876.] 

Carry  on  the  bnsinoM  specified— busband's  cozmectlon,7  Cal.455; 
29Cal.564. 

Sue  and  be  sued  alozie—sec.  370;  6  Cal.  497;  17  GaL  119;  22  CaL  522; 
31Cal.l04;  89  Cal.  287. 

§  1820.  A  married  woman  who  is  adjudged  a  sole 
trader  is  responsible  and  liable  for  the  maintenance  of 
her  minor  children. 

§  1821.  The  husband  of  a  sole  trader  is  not  liable  for 
any  debts  contracted  by  her  in  the  course  of  her  sole 
trader's  business,  unless  contracted  upon  his  written  con- 
sent. 

TITLE  Xin 
OF  PROCEEDINGS  IN  INSOLVENCT. 

S  1822.  Statutes  in  relation  to,  continued  in  f  oree. 

§  1822.  Nothing  in  this  Code  affecta  any  of  the  provi- 
sions of  "an  act  for  the  relief  of  insolvent  debtors  and 
protection  of  creditors,**  approved  May  4th,  1852,  or  of 
the  acta  amendatory  thereof,  approved  respectively  March 
12th,  1858,  April  27th,  1860,  and  April  27th,  1863;  but  such 
acts  are  recognized  as  continuing  in  force  notwithstand- 
ing the  provisions  of  this  Code. 

Insolvent  Act  of  IBBO—Stats.  1880,  p.  316. 

Insolvency  decisions— 2  Cal.  107;  3  Gal.  47;  5  Cal.  195;  6  Cal.  287, 600; 
7  Cal. 89, 428;  8  Cal.  44;  9  Cal,  45, 162;  10  Cal.  41, 269, 418, 483:  14  Cal.  47, 
173,450;  17  Cal.  618;  19  Cal.  691;  22  Cal.  38;  29  Cal.  415;  81  Cal.  167,201. 
328:  82  Cal.  406;  83  Cal.  530;  34  Cal.  24, 92, 391 ;  36Cal.24;  87  Cal.  209:  3J 
Cal.  137;  40  Cal.  422 ;  41  Cal.  123, 566;  48  Cal.  201 :  Bandy  v.  Ransome,  Jan. 
19th,  1880, 4  Pac.  C- L.  J.  537 ;  Cal.  F.  Co.  v.  Halsey,  March  15th,  IWO,  5 
Fac.  C.  L.  J.  125;  Wilson  v.  His  Creditors,  July  6th,  1880, 6  Pac.  0.  L.  J. 
662:  Boedfield  v.  Bead,  July  20th,  1880;  Creditors  v.  Huston,  July  21st, 
1880. 


PART  IV. 

Genesal  DsFiNiTioirs.    §§  182^1839. 
TiXLB  L    Of  General  Principles.    §§  1844-1870. 

n.     BDorDSANDDEGBBBSOFEyiDBNCE.   §§1875-1978. 

m.    Fboduction  of  Eyidbkcb.    §§  1981-aOM. 
rv.    Effect  of  Eyidekoe.    §  2061. 
y.    BiQRTs  ANP  Duties  OF  W1TME88E8.  §§2064-3070. 
YI.    Evidence  in  Pabticulab  Gases,  and  General 
Pbovisions.    §§2074-2103. 
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OF  EVIDZaNCB. 
GENBEAL  DEFINinONB  AND  DIVISIONa 

ISSZ.  D^lnition  of  evidence. 

1824.  Definition  of  proof. 

1825.  Definition  of  law  of  evidence. 

1826.  The  det^ree  of  certainty  required  to  establish  facts. 

1827.  Four  kinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  specified. 

1829.  Original  evidence  defined. 

1830.  Secondary  evidence  defined. 
1881.  Direct  evidence  defined. 
1892.  Indirect  evidence  defined. 
188S.  Primary  evidence  defined. 

1834.  Partial  evidence  defined. 

1835.  Satisfactory  evidence  defined. 
1818.  IndlspensaDle  evidence  defined. 

1837.  Conclusive  evidence  defined. 

1838.  Cnmulative  evidence  defined. 

1839.  Corroborative  evidence  defined. 


I 


§  1823.  Judicial  evidence  is  the  means>  sanctioned  by 

law,  of  ascertaining  in  a  judicial  proceeding  the  trutn 

respecting  a  question  of  fact. 

Evidence— law  of » sec.  1825:  kinds  of,  sec.  1827:  degrees  of,  sec.  1828  ef 
seq. :  relevancy  of.  sees.  1868, 1870:  production  of,  see  sec,  1825,  subd.  3, 
note :  value  and  effect  of,  see  sec.  1825,  subd.  6,  note. 

§  1824.  Proof  is  the  effect  of  evidence,  the  establish- 
ment of  a  fact  by  evidence. 
Definition  of  term— ^1  CaL  201. 

Ftoof-^egree  required,  sec.  1826:  order  of,  sees.  607, 3042:  extent  of, 
sees.  1867. 1669:  limits  of.  sees.  1868, 1870:  burden  of,  sees.  1869n,  1981: 
method  of  making,  31  Cal.  201. 

§  1825.  The  law  of  evidence,  which  is  the  subject  of 
this  part  of  the  Code,  is  a  collection  of  general  rules 
established  by  law: 

1.  £*or  declaring  what  is  to  be  taken  as  true  without 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  those 
which  are  disputsuble  ana  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence ; 

4.  For  the  exclusion  of  whatever  is  not  leeal; 

5.  For  determining  in  certain  cases,  the  value  and  effect 

of  evidence. 

SUBDT7ISIOV  1.  Proof  anneoosMrf^wlieii,  see  see.  1827,  snbd.  1, 
noljp. 
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SUBDivisiOK  2.  ftesanrptionB— sees.  1959, 1961-196S  and  notes. 

SUBDiYisioir  3.   Prodnotioii  of  evidence-eecs.  1981-2054. 

SUBDiYisioir  4.   Ezclnsioa  of  evidence-^ecs.  1867, 1868. 

Subdivision  5.  Value  and  effect  of  evidence— sec.  2061;  also  see 
sec.  1838  et  teq. 

§  1826.  The  law  does  not  require  demonstFatlon;  that 
is,  such  a  dei^ee  of  proof  as,  excluding,  poeeibility  of 
error,  produces  absolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
decree  of  proof  which  produces  conviction  in  an  unprej- 
udiced mind. 

Proof —sec.  1824  and  note. 

§  1827.  There  are  four  kinds  of  «videnee: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
SUBDIVISION  1.   Knowledge  of  the  court— bee.  1875  and  notes. 
Subdivision  2.  Witnesses— sees.  1878-1884. 
SUBDIVISION  8.   Writings^-secs.  1887-1951. . 
Subdivision  4.  Other  material  objects— sec.  1954. 

§  1828.  There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable^  and 
conclusive.    [In  effect  July  Ist,  1874.J 

§  1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874.  J 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  Instrumeht.  or  oral  evidence 
of  its  contents,  is  secondary  evidence  of  the  instrument 
and  contents.    [In  effect  July  1st,  1874.] 

Secondary  evidenee-^that  conveyance  authorised  by  oorporattoo, 
52  Cal.  192. 

Contents  of  a  writing— evidenoe  of,  sec.  1855;. 

§  3.831.  Direct  evidence  is  that  which  proves  the  fact 
in  dispute  directly,  without  an  inference  or  presumption, 
and  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agree- 
ment, the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 
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■ 

§  1832.  Indirect  evidence  is  that  which  tends  to  estab- 
lisn  the  fact  in  dispute  by  provins  another,  and  which, 
tbough  true,  does  not  of  itself  conclusively  establish  that 
fact,  but  which  affords  an  inference  or  presumption  of  its 
existence.  For  example :  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
from  which  the  fact  in  dispute  is  inferred. 

Indirect  evidence- sees.  1957-1968. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for 
tlie  proof  of  a  particular  fact,  until  contradicted  and  over- 
come by  other  evidence.  For  example:  the  certificate  of 
a  recording  officer  ia  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    [In  efifect  July  1st,  1874.'1 

Prima  facie  evidence— seal  of  corporation  as,  52  CaL  192. 

Disputable  presamption— sec.  1963. 

f;  1834.  Partial  evidence  is  that  which  goes  to  establish 
etached  fact,  in  a  series  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  of 
other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  tne  continued  possession  of  a  re- 
mote occupant  is  partial,  for  it  is  of  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Oonnected  with  the  fact  in  dispnte— sec.  1868. 

tl835.  That  evidence  is  deemed  satisfactory  which 
inarily  produces  moral  certainty  or  conviction  in  an 
unprejudiced  mind.    Such  evidence  alone  will  justify  a 
'  verdict.    Evidence  less  than  this  is  denominated  slight 
evidence. 
Satisfactorf  evidence— to  justify  verdict,  sec.  2061,  sabd.  5. 

§  1836.  Indispensable  evidence  is  that  without  which 
a  particular  fact  cannot  be  proved. 
Indispensable  evidence— sees.  1967-1974. 

§  1837.  Conclusive  or  unanswerable  evidenoe  is  that 
which  the  law  does  not  permit  to  be  contradicted.  For 
example :  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it. 

Oonclnsive  evidence— sees.  1908, 1963, 1978. 

§  1838  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  is  additional  evidence 
of  a  different  character,  to  the  same  point. 
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TTTLB  X. 

OF  THB   OBNBRAL   PRINCIPZiBB    OP   BVI- 

DBNCE. 

S  1844.  One  wltnesB  safflcient  to  prove  »  fact. 

I  1845.  Testimony  confined  to  personal  knowledge. 

1846.  Testimony  to  be  in  presence  of  persons  aCected. 

1847.  Witness  presumed  fo  speak  the  btxtii. 

1848.  One  person  not  affected  by  acts  of  anotiier, 

1849.  Declarations  of  precedessor  In  title  evidence. 
18d0.  Declarations  whlcli  are  a  part  of  the  transaction, 
la^l.  Evidence  relating  to  third  person. 

1852.  Declaration  of  decedent  evidence  of  pedigree. 

1853.  Declaration  of  decedent  evidence  against  his  sneeessor  In  tn- 

1854.  When  part  of  a  transaction  proved,  the  whole  is  admissible. 

1855.  Contents  of  writing,  how  proved. 
1896.  An  agreement  reduced  to  writing  deemed  the  whole. 

1857.  Con£Hcractlon  of  language  relates  to  place  where  used. 

1858.  Construction  of  statutes  and  instruments,  genend  rule. 

1859.  The  Intention  of  the  Legislature  or  parties. 

1860.  The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  acceptation. 

1862.  Written  words  control  those  printed  in  a  blank  form. 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed  as  understood  by  parties. 

1866.  Construction  in  favor  of  natural  right  preferred. 

1867.  Material  allegations  only  to  be  proved . 

1868.  Evidence  confined  to  material  allegations. 
S  1869.  Affirmative  only  to  be  proved. 

i  1870.  Facts  which  may  be  proved  on  trtaL 

§  1844.  The  direct  evidence  of  one  witness  who  is  en- 
titled to  fall  credit  is  sufficient  for  proof  of  any  fact,  ex- 
cept perjury  and  treason. 

O^e  witness— witness,  definition,  sec.  1878:  witness,  c<MDpeteiicy, 
sec.  1k79  et  seq. :  two  witnesses  for  lost  or  destrv^ed  will,  sec.  1398:  per- 
jury and  treason,  more  than  one  witness,  sec.  1968. 

§  1845.  A  witness  can  testify  of  those  facts  only 
woick  helcnows  of  his  own  knowledge;  that  is,  which 
are  derived  from  his  own  perceptions,  except  in  those  few 
express  cases  in  which  his  opinions  or  inferences,  or  the 
declarations  of  others,  are  admissible. 

Opinions,  inferences,  dedarationa— see  sec.  1870  and  ROt«t:  testi- 
mony as  to,  22  Cal.  565 ;  43  Cal.  485. 

§  1846.  A  witness  can  be  heard  only  upon  oath  or  af- 
firmation, and  upon  a  trial  he  can  be  nesMrd  only  in  tiie 
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presence  and  subject  to  the  examination  of  all  the  parties, 
if  they  choose  to  attend  and  examine. 

VTitness— defined,  sec.  1878. 

'Witnesses— competency  of,  sec.  1879  et  seq. 

Oath  or  affirmation— administration  of,  sees.  2003-2097. 
ion  of  witnesses— sees.  2042<-2054. 


§  1847.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  repelled  by  the  man- 
ner in  which  he  testifies,  by  the  character  of  his  testi- 
mony, or  by  evidence  affecting  his  character  for  truth, 
honesty,  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  the  jury  are  the  exclusive  judges  of  his 
credibility. 

"Witness— sec.  1878  ^  seq. 

Plresttmed  to  speak  the  trath— eec.  1963,  subd.  1:  eridence  of  good 
cbaracter,  sec.  2053. 

Ftesnmption  repelled— manner  of  testifying,  sec.  2061,  suM.  2 :  char- 
acter of  testimony,  sec.  2061,  snbd.  8:  tmpeachbig  credit,  sees.  2049,2051, 
2052:  motives,  hostility,  52  Cal.  380:  contradictory  evidence,  sec.  20^, 
2051. 

Jory  ezclnslve  judges  of  credibility— eec.  2061. 

§  1848.  The  rights  of  a  i>arty  cannot  be  prejudiced  by 
the  declaration,  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  cannot  affect  another.  [In  effect 
July  1st,  1874.J 

FarticQlar  relation— requisite,  2  Cal.  145:  wife,  where  marriage  in 
Issue,  9  Cal.  593:  husband,  crime  of,  not  imputed  to  wife,  49  Cal.  637: 
partner,  agent,  etc.  sec.  1870,  subd.  S :  parties  to  fraud,  20  Cal.  596:  ofO,- 
cers  and  master  of  vessel,  33  Cal.  61 :  .attorney,  47  Cal.  249. 

Declaration,  etc.,  of  another— when  admissible,  sees.  1849-1858. 

§  1849.  "Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,, act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Oonstraction  of  section— 60  Cal.  478. 

Declarations  of  predecessor— admissible,  12  Cal.  168;  30  Cal.  430;  33 
Gal.  466 ;  38  Cal.  51 ;  42  Cal.  298 :  relating  to  the  real  property,  50  Cal.  478 : 
whUe  holding  the  title,  2  Cal.  148:  12  Cal.  496;  25  CaL  202;  38  Cal.  278: 
agalDSt  the  former,  23  CaL  347;  49  Cal.  294;  52  Cal.  348:  estoppel  by,  5 
Cal.  84:  analogous  doctrine  as  to  personalty,  40  Cal.  474;  and  see 
**  fraud,"  under  Bis  Qestjb,  sec.  1860n. 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,  or 
omission  is  evidence,  as  part  of  the  transaction. 


§  1352.  The  deolaratioii,  act,  or  omiBBlon  r>E  B  member 
of  a  family,  nbo  is  a  decedent,  or  out  of  the  Jurisdiction,  is 
also  Bdmuuibla  an  evideiicQ  ol  commiHt  repatation,  in 
r,itses  where,  on  queBtioos  of  pedigree,  such  repQlatlon  is 
admissible. 

DscUntioii  of  d««daut— uc.  ISIO,  aabd.  L 

aDmmon  npntatitni— on  quuUoiu  of  peOIgree,  etc,  Bee.  in*, 

§  1853.  The  decUuation,  act,  or  omission  of  a  dece- 
dent, having  Hafflcieut  knovled^  of  the  snl^ct,  against 
his  pecuniaty  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  sacceasor  in  interest. 

DHadsnl'i  declaratiaa  Biiaiiist  lalsrast— aec.  ISIO.  anM.  I;  M  CaL 
MS}  U  C»l.  137 ;  W  C»l.  610  i  4fCal.  m  -.  entrtea  and  gtber  WHUiigB,  tee. 
iM. 

%  1854.  When  part  of  ai 
tion,  or  writing  is  given  in 
whole  on  the  same  subject  n    , 

other;  when  a  letter  is  read,  tat?  augvuer  lutty  uo  givei 
and  when  a  detached  act,  declaration,  converaation,  <._ 
writing  is  given  in  evidence,  any  other  act,  declaration, 
conveiBatioD,  or  writing,  which  is  necesaary  to  make  It 
(mderatood,  may  also  he  given  in  evidence. 

MCHi.eJsi  3aCal.2)9:  ■cctionWppiiFalil'e.SO  Ckl.fii^Ml;  sa'cai^jai 
error  under  aeutloii,  ntien  not  pieJadlcUl,  U  CaL  1371  OocuBieiiB. 
crDss-eiaialiiatiQD,  etc.,  eecs.  2047,20481  related  docamnnlB  as  flvldebce, 
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1.  "Where  the  original  has  been  lost  or  destroyed;  in 
^nrliich  case  proof  or  the  loss  or  destruction  must  first  be 
made; 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice; 

3.  When  the  original  Is  a  record  or  other  document  in 
the  custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  Code  or  other 
statute: 

5.  Wuen  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
-without  great  loss  of  time,  and  the  evidence  sought  from 
tbem  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  original  or  of  the  record  must  be  produced; 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents.  [In  effect  July  1st, 
1874.] 

Nature  of  proTision— 4  CaL  430;  10  Cal.  126. 

Oontents  of  writing— showing  permissible,  sees.  19SI,  1960;  5  GaL 
467;  9  Cal.  593;  13  GaL  84;  43  Cal.  162;  49  CaL  264;  50  Gal. 353. 

SuBDivisioir  1.  Original  lost  or  destroyed— proof  requisite,  5  Cal. 
389;  9  Cal.  430;  15  GaL  183;  19  CaL  640:  diligent  search  unsuccessful,  5 
Ca).503,5l7:  6Cal.460;  12CaL104;  iSCal. 63,372;  18Cal.l65;  19 Gal. 683: 
22 Cal.  659;  29  CaL  665:  30  Cal.  360:  33  Cal.  320:  49  Cal.  653,  671;  beyond 
control,  8  Cal.  49;  13  Gal.  638:  19  Cal.  94:  27  Cskl.  54:  secondary  evidence 
admitted,  8  GaL  49;  12  CaL  II;  17  Cal.  569:  22  CaL  50;  26  Cal.  270;  51  Cal. 
198:  recorder's  book  as  evidence,  17  Cal.  43. 

SUBnivisiON  2.  Original  in  possession  of  opponent— notice  to 
produce,  sees.  1938, 1939:  12  CaL  403:  15  Cal.  63:  secondary  evidence  ad- 
mitted, 9  Cal.  593;  12  Cal.  403;  38  Gal.  584:  denial  of  existence  need  not 


be  proved,  sec. 

SUBDrviSlON  3.  FabUc  records— 7  Gal.  110,  288;  12  Gal.  20;  18  Gal. 
479:  public  writings  generally,  sees.  1892-1926. 

Subdivision  4.  Original  on  record— certified  copy  admissible 
when,  3  Gal.  427:  6  CaL  488,  579;  12  Gal.  306;  13  GaL  638;  25  Qd.  122;  27 
Cal.  50, 238;  38  Cfal.  216, 442. 

fl856.  When  the  terms  of  an  agreement  have  been 
uced  to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  be  be- 
tween the  parties  and  their  representatives,  or  successors 
\n  interest,  no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  except  in  the  fol- 
lowing cases: 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings: 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dis- 
Gonx  Giv.  pboc— A©. 


pute.  But  tills  section  does  not  exclude  other  evidence  01 
tlie  clrcumBtanoes  under  Trhioh  the  agieeDMDt  was  nude, 
oc  to  wbicli  it  relatea,  as  defined  in  section  eighteen  liDiiii- 
rcd  and  sixty,  or  to  explain  an  extrinsic  ambigaity, 

eBtablisli  illegality  or  fraud.    Tbe  • 

eludes  deeds  and  wills,  as  weP 


1:  nile  couflued  to  paitl»  u 


edea  onl  negoUaUona.  CItU  dode,  sec  lea:  33  CaL  29«;  S4  Cal  CmHi 
:ikt.taii3Cii.W:  cDntrictmu3tb«comiifet«,23  CaLAOl:  M Cal. Mi 
lUsLllJ;  3TC11.W:  recltaia  In  wrtltmlnstmment  concln«l»e, »«. 


§  1857.  Tbe  language  of  a  viiting  is  to  be  Interpreted 

according  to  the  meaning  it  bears  In  the  place  of  its  exe- 
cution, unless  tlia  parties  have  reference  to  a  difFerent 

Inteiprettlion  of  connaol— Itt  loci.  Civil  Coda,  eee.  IBW. 

g  18S8.  In  tbe  construction  of  a  statute  or  instrument, 
tbe  office  of  Ilie  judge  is  simply  to  ascertain  and  declare 
irliat  is  in  terms  or  iu  substance  contained  therein,  not  to 
insert  wbat  has  been  omitted,  or  to  omit  -what  has  been 
inserted;  and  where  there  are  several  provisions  or  par- 
ticulars, such  a  construction  is,  if  possible,  to  be  adopted 
us  will  give  effect  to  all. 

OanMrnctloii— nnarally, sec.  ISIS  md  notes;  declarlnffvliatls'mtt. 
ten,  94  L'nl.UP:  glvliitt  cBccc  to  all,Ciill  Coile.sect. Ml.SMi;  1  ai. 
]U3,»l«i  aCal.i:^  fic£l.II»;  «CBt.47;  23OLII1  UCBL6tB;  2s6M.lt2; 
31^.W,ll2!3:{Cal.409;  ^  Csl.  ISli  33  Ctd,  B7i 


§  1859.  In  a  construction  of  a  statute,  the  ii 

of  the  Legislature,  and  in  the  construction  of  the  instru- 
ment, the  intention  of  the  parties,  is  to  he  pursued  if 
possible :  and  when  a  general  and  particular  provision  are 


tnconalflMnt,  the  Iftttei  is  panunoont  to  the  fomtet.  So  » 
particular  inteiit  will  control  a  gautital  one,  that  Is  incun- 
siBtent  with  it. 


ndtLtK;  41  t>Lt»;«C>LIM,4U;f* 
CtL  H.  IM,  lie.  U3.  MO:  U  CtL  in.  lUi 
.Nn  ud  nol«i  U  Cal.tM;  MC^Kl, 

•'OaL  llj  U  CaL  IMj  H  Ott'SNt  Qrlwa 
,  Pu.C.I^  J.29t;  HeuM  i-.K«gl»twe, 
«.  ISSB-IBH  and  iiotH.    JferfBoiMa,  ■«. 

iwFKi/sfCnKFV.llCal.MS;  £Clil.*M; 

;ai>K,»a.i)i»,uir-uti.un;  MCaL-n; 

9  I860:  For  the  proper  construction  of  an  instrameDt, 

tlie  circumstances  niidec  whicb  it  was  made.  Including  tlie 
Hitoation  of  tbe  Bublect  of  tba  iDgtiumeal,  and  of  the  put- 
ties to  It,  Iit3i7  also  be  shown,  bo  that  ttie  judge  be  placed 
in  tlie  poaition  of  those  whose  langnaee  he  is  to  interpret. 


SairaaudinK  clmiiBUrtiiieM— m^  be  ibows,  CItII  Coile,iec.  IMT: 
ll)CBl.M,awrilC>l-lWi  llCaLlUilBCU.M7inC*l.  1H:»CiLH0; 
iSCM.WiaCBt»0ia^CBl.2Mi47CsLe7;tiCaL  lU,M:b»]wnil 
CTldenca,  11  Ol.  IM;  13  CU.3I1  &  CaLNIi  tt  C&Ln9;  K  CiJl  IiVsa 
CaLiM:  oiue.tec.  im.mibO.  13:  descrlpttve  put  of  conTeruice,  sec. 
■nm-,  Marm,f&l;  MCiLme;  KCal-aL 

S  1861.  The  terms  of  a  writing  are  presumed  to  have 
been  used  ia  their  prtinaiy  and  Eeneral  acceptation,  but 
OYidence  is  nevertheless  admissible  that  they  nave  a  local, 
technical,  or  Otherwise  peculiar  significatfon,  and  were  bo 
used  and  understood  in  the  particular  instance,  in  which 
case  the  agreenieot  must  bo  construed  accordingly. 

FmdUU'  ■iEOiScatlaa  of  inoia-miy  be  shawn,14  CaLJt;  H  (M. 
eU;  47Cil,  191:  compare  CItU  Code.  MCI.  lM(,lMt. 

§1862.  Wbenan  inatrmnentconsiafspartlyof  wtittCB 
words  and  partly  of  a  printed  form,  and  the  two  are  In- 
consistent, the  foRiter  control!  the  Utter. 

Oompan— ClvtlCode,BK.1UI.  • 

§  1663.  Wlien  the  characters  tn  which  an  Instmment 

is  written  ace  dlfBcuIt  to  be  deciphered,  oc  the  laogaagaof 
the  instrument  ia  not  understood  by  tbe  court,  the  evi- 
dence of  persons  skilled  in  decipbering  the  chataoten,  01 


who  understand  the  language,  Is  admiaaible  to  deotare  the 
aning  6i  tl     " 


characters  or  the  meaning  of  the  language. 
Sea— sec,  1970.  snbds.  9,  tO,  and 


iatended  In  a  different  sense  by  the  difleteM  pftrtles  to  it, 
that  sense  is  to  prevail  against  eitber  party  In  wblch  he 
supposed  the  other  understood  ic.  and  wbea  different  con- 
stiDCtions  of  a,  provision  are  otherwise  equally  proper. 
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tnat  i»  ix>he  tftken  which  is  most  favorable  to  the  party  in 
-whose  f  aror  the  provisioii  was  made. 
Oompare-^CiTil  Code,  sees.  1649, 1654. 

§  1865.  A  written  notice,  as  well  as  every  other  writ< 
ing,  is  to  be  construed  according  to  the  ordinary  accepta- 
^tion  of  its  terms.  Thus,  a  notice  to  the  drawers  or  in* 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  payment,  and  the  same  refused, 
-and  that  the  holder  lookis  for  payment  to  the  person  to 
whom  the  notice  is  given. 

Qrdinarjr  aoceptatioii^Bee  sec.  1861:  compare  CItU  Code,  sec.  1644: 
notice  of  dishonor.  Civil  Code,  sec.  3143;  4  Cal.213;  8  Cal.£26;  14Cal. 
160;  24  Cat  379. 

§  1066.  When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural 
right  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  None  but  a  material  allegation  need  be  proved. 

material  allegation— defined,  sec.  463:  in  complaint,  see  Oode, 
Pleading,  sec.  426f»;  48  Cal.  439 :  not  controverted,  sec.  462. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  the  material  allegations,  and  be  relevant  to  the  question 
in  dispute.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  question  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

Oorrespondence  between  evidence  and  allegationa— 28  Cal.  67 : 
variance,  sees.  469-471 :  tender  cannot  be  proven  unless  pleaded,  03 
Cal.  697. 

ReleTant  eTidence-^QUired,  4  Cal.  229:  21  Cal.  23:  27  CaL422;  30 
Cal.  2S2:  48  Cal.  434, 545;  Smith  v.  East  Branch  M.  Co.,  Feb.  12th.  18^0, 4 
Pac.  C.  It,  J.  662:  admissible  evidence  under  requirement,  sec.  1870  and 
notes :  objection  or  exception  to  evidence,  sec.  646». 

OoUateral  fact— connecting,  sec.  1870  and  notes;  61  Cal.  75;  Bancroft 
«.  Heringhi,  Feb.  4th,  1880,4  Pac.  C.  L.  J.  596:  entirely  irrelevant,  40 
Oal.374:  52  Cal.  225, 605;  63  Cal.  735:  credibility  of  witness,  sees.  1847 
and  1870,  subd.  16. 

§  1869.  Each  party  must  prove  his  own  affirmative  al- 
legations. Evidence  need  not  be  given  in  support  of  a  neg- 
ative allegation,  except  when  such  negative  allegation  is 
an  essential  part  of  the  statement  of  the  right  or  title  on 
which  the  cause  of  action  or  defense  is  founded,  nor  even 
in  such  caise  when  the  allegation  is  a  denial  of  the  existence 


§1870 
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of  a  document,  the  custody  of  which  belongs  to  the  oj^] 

posite  party. 

A£9nnatiTe  allegatlonB— admitted  facts  need  not  be  prored*  25  CaL'l 
225;  35Cal.306;  41  Cal.  127, 133;  42Cal.225: 47Cal.20.249:  affirmatlTenut- ' 
ter  iu  answer  unproven.  disregarded,  &2  CaL  99 :  borden  of  proof,  sec 
1981;  aoCal.  <)e2;  31  Cal.  104;  S3  Cal.  3^)5;  Dougherty  v.  Harrison,  March 
Oth,  18 jO,  6 Pac.  C.  L.  J.  81 :  submission  on  pleadings,  52  CaL  99 :  particu- 
lar allegations  to  be  proven,  31  Cal.  218:  SlCal.  217 ;  63  CaL  713 ;  Grim  f . 
Barney,  June  SOth,  1880, 5  Pac.  C.  L.  J.  590. 

Negative  allegation— some  eyidence  required,  26  CaL  611 :  denials, 
sec.  4J7n. 

SUFFIOIENOT  OF  EVIDENOB  IN  VABIOtTS  OASES. 

Breach  of  promise  of  marriage— Hanks  v.  Najglee,  Dec.  26th,  1879, 
4  Pac.  C.  L.  J.  456:  Boingneres  v.  Boulon,  Feb.  7th,  1880, 4  Pac.  C.  L.  J. 
.'^28.  Oarrier— notice  of  rules  of,  22  Cal.  537.  Oertificate  of  pmchase- 
sec.  1925  and  notes:  48  CaL  126;  50  Cal.  169.  Conktract-^2  Caf.  6»1.  Oon- 
version— 23  Cal.  349:  52  Cal.  586:  53  CaL  20,  21, 261,  309.  Corporation- 
32 Cal.  Kil:  52  Cal.  192:  53  Cal.  346.  Damages-M  CaL  176.  190:  51  CaL 
195,260.  Divorce-53  CaL  26.  Ejectment— 14  Cal.  465,  600;  15  Cal.  283, 
361;  16  Cal.  572;  22  CaL  516.  615;  30  CaL  200;  85  Cal.  6504  41  CaL  495;  43 
Cal.  2 .1, 402:  44  Cal.  284. 386;  45  Cal.  173. 236;  46  CaL  258;  48  Cal.  434,  614; 
49  Cal.  655;  50  Cal.  200, 211 ;  51  Cal.  198, 465;  53  Cal.  362.  Forcible  entry 
and  detainer— 48  Cal.  961.  Fraud— 50  Cal.  285,  349.  Generally— de- 
grees of  evidence,  sec.  1828  et  tea. :  proof  required,  sec.  1826 :  valae 
and  effect  of  evidence,  sec.  2061.  Malicious  prosecutioa— 7  Cal.  257; 
8CaL'il7;  20  CaL  644;  44  CaL  144;  50  Cal.  206;  51  Cal.  140;  63  Cat.  188. 
Marriage— sec.  1963,  subd.  30;  47  Cal.  621:  breach  of  promise  <rf,  see 
that  head,  tupra.  Money  paid— action  for,  52  CaL  81;  63  CaL  616. 
Negligence  -50  CaL  578,  581:  62  Cal.  C02:  53  Cal.  35.  FosBessory  ac- 
tions-=generaUy,  18  Cal.  136;  24  CaL  843;  31  Cal.  461;  86  Cal.  661;  47  CaL 
632;  43  Cal.  406. 614:  49  Cal.  '202;  52  Cal.  89.  Power  of  attorney— 53  CaL 
321.    Tax  suits— 51  Cal.  298, 580.    Ttespa8S-4M)  CaL  435, 496. 

§  1870.  In  conformity  with  the  preceding  provisions, 
evidence  may  be  given  upon  a  trial  of  the  following 
facts : 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  petrty,  as  evi- 
dence against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence 
and  within  the  observation  of  a  party,  and  his  conduct  in 
relation  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
cea.Hed  person  in  respect  to  the  relationship,  birth,  mar- 
riage, or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceased  person;  the  act  or  declaration  of  a 
deceased  person  done  or  made  against  his  interest  In  re- 
spect to  his  real  property;  and  also  in  criminal  actions, 
the  act  or  declaration  of  a  dying  person,  made  under  a 
sense  of  impending  death,  respecting  the  cause  of  his 
death; 

6.  After  nroof  of  a  partnership  or  agency,  the  act  or  dec- 
laration ox  a  partner  or  agent  of  the  party,  within  the 
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scope  of  the  partnership  or  agency,  and  during  its  exist- 
ence. The  same  rale  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
a  conspirator  against  hi»>  coconspirator,  and  relating  to 
the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
net  ween  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  slsilled  therein ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  contro- 
versy, respecting  facts  of  a  public  or  jgeneral  interest  more 
than  thirty  years  old,  and  in  cases  ofpedigree  and  bound- 
ary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts ;  engravings  on  rings, 
family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Belevant  evidenoe  required— «ec.  1868  and  notes. 

RELEVANT  E7IDEN0E. 

StiM.  1,  ]^«cise  faot— In  dispute,  Unds  of  evidence,  sec.  1827  and 
notes.  Sabd.  2,  Admissions— account  hy*  13  Cal.  427;  18  Cal.  634:  34 
CaL  180:  fiO  CaL  488 :  acquiescence,  by,  see  note  to  subd.  8,  infra ;  13  Cal. 
427;  22CaL232;  fiOCaI.43^:  acknowledgment, by, 22Cal. 565:  assessment, 
by,  35  CaL  684:  compromise,  not  by  offer  to,  sec.  2078:  counsel,  by,  6 
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CU.  79;  SCaL  2»:  entries  by,  leeaftM  end  nolei:  etmiMlB,lr,  Mu 
1962.  buImL  3  and  note:  DleadixuMn.  14  Cal.  »>;  M  Cat  lITiW^Lai; 
47  Cal.  249.  and  see  under  Affxiqcatitb  ALLxOATicnhi,  see.  IBm 

Sabllcati<m  of  adTertisement.  by.  35  Cal.  25:  relevaaqr,  of.  see.  IBM;  • 
al.  654 :  third  person,  by.  sees.  1M8-1853,  al8o  sabd.  4-«  ot  tiite  seem^ 
and  notes  to  same,  in/ra :  testimony,  by,  3  Cal.  396;  22  Cal.  232;  43  CM. 
485:  45  CaL  125:  vslue  of.  sec.  2061,  subd.  4 :  ivitness  testiMiig  to, tee. 
1845.  OonfessieBS*— acquiescence,  from,  see  note  to  subd.  3  MiiK 
criminal  cases.  in.dO  Cal. 41.) :  dlTorce cases,  in,  sec. 3079 :  not  Tohmwy, 
Inadmissible, 49  CaL  342.  fiubd.  8,  Oondnot  in  presence  of  amMiMr— 
acquiescence,  admission  or  confession  implied  from,  82  CaL  100;  49  Oft. 
171:  conversation,  29  Cal.  637}  48  Cal.  236:  evidence  admiaaible  mAer 
this  head,  03  CaL  613;  People  ».  Ah  Tute,  Jan.  23rd,  1880.  4  Pac.  O.  IL 
J.  494:  presence  of  accused,  declarations  must  be  made  In,  Si  CaLOOk 
8ubd.  4,  Decedent's  declarations,  etc.— as  to  relatives,  compare,  see. 
1852 :  against  Interest,  as  to  realty,  compare,  see.  1853;  49  Cal.  294:  dyte 
declarations,  in  criminal  cases,  10  Cal.  3Sf:  17  Cal.  76,166:  ISCal.  160:21^ 

368: 24  Cal.  17.640;  35 Cal.       ""    '   ~ 

Bubd.  5.  Partner— act 

Butler V.  Beach,  May  «uvu,  «ouv. »  ^  »^^.  v.  ». «. .  ^^ .  ^». «»  ^.m^a%^%itf%^  »* 
partnership,  only,  23  Cal.  101 :  after  proof  of  partnership.  3  Cal.  98;  6Cd. 
455 ;  8  Cal.  679 ;  44  Cal.  582.  Agent<-«ct  or  declaration  of,  after  proof  eC 
the  agency,  14  Cal.  35;  23  CaL  152;  30  CaL  253;  40Cal.  396b  and  see  53  C«L 
425:  within  scope  of  agency,  1  CaL  221:  23  Cal.  468:  during  existence  of 
agency,  30  Cal.  671 :  forming  part  of  the  re*  gestm,  sec.  i890,  and  see 
note  to  subd.  7.  in/ra;  1  Caf.  &1, 459;  9  CaL  251;  14  Cal.  35:  anpUcatlon 
to  corporation  oflicer8,42  Cal.  175:  45  Cal.  627;  46  Cal.  248.  Joint  in* 
terest— requisite,  2  CaL  145;  of  defendant  not  served,  as  agidnst  other 
defendants,  insumcient,  53  Cal.  659:  particular  relation,  generally,  sec 
1848.  Subd.  6,  Ooconspirators— act  or  declaration  as  to,  39  CaL  75;  47 
CaL  388;  49  Cal.  166, 171, 643.  Subd.  7.  Rea  gests-sec.  18ji0i».  Subd.  8, 
Former  testimony  of  decedent,  etc.— 15  Cal.  275;  16  Cal.  433;  44  Cal. 
269;  47  Cal.  388:  out  of  jurisdiction,  does  not  apply  to  witness  out  of 
county,  61  Cal.  682.  Subd.  9,  Experts— degree  of  skill  requisite,  6  CaL 
67;  9  Cal.  66;  31  Cal.  115;  47  CaL  388;  60  CaL  462;  Estate  of  Toomes. 
AprU  7th.  1880. 6  Pac.  C.  L.  «r.  286 :  handwriting,  as  to.  47  CaL  294, 343, 388; 
50  Cal.  46:2:  technical  matters,  in,  sec.  1861;  6  CaL  108:  testlnumy  of. 
when  and  how  far  receivable,  10  CaL  341 ;  17  CaL  416: 40  Cal. 405;  63  Cal. 
32;  Estate  of  Toomes,  April  7th.  1880,5  Pac.  C.  L.  J.  286:  on  question  of 
sanity,  see  subd.  10  and  note,  tf^ra.  Subd.  10,  Sanity— opinion  of  wit- 
ness on,  43  Cal.  32;  Estate  of  Toomes.  April  7th,  1880. 5  Pac.  C.  L.  J.286. 
Subd.  11,  Common  reputation— public  or  general  interest,  2  CaL  45: 
not  to  prove  partnership,  3  Cal.  98;  6  Cal.  455:  pedigree,  declM^tlon  of 
decedent,  etc.,  sec.  1852:  boundary.  2  CaL  45;  25  CaL  654.  Subd.  12. 
Usage— character  of  contract,  explaining,  17  CaL  695;  60  Cal.  438:  of 
trade,  4  Cal.  204 ;  48  CaL  634 :  mining  customs,  etc..  sec.  748  and  note;  34 
Cal.  628.  Subd.  13,  Oommon  reputation— pedigree,  etc.,  see  note  to 
subd.  11,  supra.  Subd.  14,  Contents  of  writing— where  oral  evidence 
admissible, see  sees.  1855, 1856  and  notes.  Subd.  15,  Indirect  evidence 
—generally,  sees.  1957>1963:  inference,  sees.  1956,1960:  presumptions, 
sees.  195971961, 1962. 1963:  Instances  Of  inferential  evidence,  4  Cal.  262; 
38 Cal.  57:  46  Cal.  m;  Flshbeck  v.  Phoenix  Ins.  Co.  March  24th,  1880, 5 
Pac.  C.  L.  J.  212:  presumptive  evidence  of  ownership,  62  CaL  611. 
Subd.  16,  Credibilinr  exwitness— see  sees.  1847,  1868:  asflalling  for 
hostility,  52  Cal.  380. 

EVIDENOB  ADMISSIBLE  IN  PABTIOULAB  OASSS. 

Account— 13  Cal.  427;  60  Cal.  106.  Amended  complaint— M  CaL  222. 
An8wex^l3  cai.  87, 168;  16  CaL  172.  Contract— conditions,  perform* 
ance  of,  Williams  t.  Hartford  Fire  Ins.  Co.,  March  29th.  1880,  6  Pac.  C. 


TITLE  n. 

Of  the  Kinds  and  Degrees  of  Evidence. 

Chap.    I.  Knowledge  of  the  court,  §  1875. 

n.  Witnesses,  §§  1878-1884. 

in.  Writings,  §f  1887-1951. 

IV.  Material  objects  presented  to  the  senses,  other 
than  writings,  §  1954. 

V.  Indirect  evidence,  §§  1957-1963. 

YI.  Indispensajble  evidence,  §§  1967-1974. 

Yn.  Gonclosive  and  unanswerable  evidence,  §  197S. 
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CHAFTEB  I. 
XNOWLEDOB  OF  THB  COX7RT. 

S  1875.  Certain  facts  of  general  notoriety  assmned  to  be  tme.   Specl* 
ficatlon  of  sueh  facta. 

§  1875.  Courts  take  judicial  notice  of  the  following 
facts : 

1.  The  tme  signification  of  all  English  words  and 
phrases,  and  of  all  legal  expressions; 

2.  Whatever  is  established  hy  law; 

3.  Pablio  and  private  official  acts  of  the  legislative,  ex* 
ecutive,  and  judicial  departments  of  this  State  and  of  the 
TJnited  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the 
United  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  ]principal  officers  of  government  in 
the  legislative,  executive,  and  judicial  departments  of  this 
State  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  hy  the  executive  power  of 
the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  ap- 
propriate bboks  or  documents  of  reference. 

JUDIOIAL  NOTIOE. 

SaM.  1,  Meaning  of  English  words  and  phraaeSi  etc.— 41  GtJ.  477; 
49  Cal.  698;  51  Gal.  429.  Subd.  2,  Established  by  law— whateyer  is, 
Statutes,  30  CaL  253:  District  Courts,  before  amdts.  1880, 17  CaL  871;  87 
Cal.  241 ;  42  Cal.  400 ;  48  Cal.  178.  Subd.  3,  Official  acts  of  governmental 
depaitoaenta— Congressional,  27  Cal.  167:  of  State  Legislature,  43  CaL 
560;  52  CaL  171:  judicial  department,  before  Code,  81  Cal.  229:  pri- 
vate acts,  before  Code,  82  Cal.  447 :  removal  of  county  seat,  47  Cal.  488. 
Subd.  4.  Seals— patent,  14  CaL  467.  Subd.  5,  Ohief  governmental  offi- 
cers-incumbency, signatures,  seals:  before  Code,  15  CaL  53;  82  Cal.  106. 
Subd.  8,  Laws  of  nature,  etc.— geographical  divisions,  1  CaL  9:  5  Cal. 
140:  39  Cal.  40:  streets  of  city,  whitii^  «.  Quackenbush,  March  18th, 
' "  9, 5  Pac.  C.  L.  J.  153.  Books  and  doonments-«8  aid  see  seo.  1986. 


n  1878-00  wn'jiMm. 


GELAPTEB  H. 

WIT1IB88B8. 

1878>  WltD66868  defined. 

1879.  All  peiBons  caxMtble  of  peroeptioins  andcommnnlcatbRi  may  be 
witnesses. 

1880.  Persons  who  cannot  testify. 

1881 .  Persons  In  certain  relati<MiB  to  partiefl  proUUted. 

1882.  Wben  prlrlleged  persons  mnst  testify. 
1888.  Judge  or  a  juror  may  be  witness. 
1884.  "mien  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  pereon  whose  declaration  tinder 
oath  is  reoeived  as  evidence  for  any  purpose,  whether  such 
declaration  be  made  on  oral  examination  or  by  depoBition 

or  affidavit. 
Compare— see.  2002. 

Oral  examination—sec.  1846:  general  roles  of,  sec.  2042  et  teq. 
Deposition— sees.  201&-2038. 
Affidavit— sees.  2009-2015. 

§  1879.  All  persons,  without  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  having  origans 
o£  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore, 
neither  parties  nor  other  persons  who  have  an  interest  in 
the  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  crime;  nor  persons  on 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

Competency  of  witnesses— no  exclusion  for  religious  belief,  17  CaL 
612 :  nor  for  nationallly  or  color^  45  CaL  57 :  attorney  as  witness,  49  CaL 
382. 

Persons  incompetent— to  be  'witnesses,  sec.  1680. 

§  1880.  The  f oUovriug  persons  cannot  be  witnesses : 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination ; 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respecting 
which  they  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  c%  pro- 
ceeding, or  persons  in  whose  behalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator,. 
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upon  a  claim  or  demand  against  the  estate  of  a  deceased 

Serson,  as  to  any  matter  of  fact  occurring  before  the 
eath  of  such  deceased  person.    [In  effect  April  16th, 
1880.] 
SUBDinsioir  2.   Ohildren— 10  Cal.  66. 

SxTBDivisiON  3.  Parties  to  action  against  ezecntoTy  eto.~cIaim» 
for  family  allowance,  inapplicable  to,  52  Cal.  668:  applies  to  nominal 

Eartles,  60  Cal.  420:  party  may  testify  in  behalf  of  estate,  51  CAl.  618;  52 
al.  336 :  depositions,  when  not  admusible,  51  Cal.  101 :  assignors  of  par- 
ties. Included  by  amdt.  1880;  as  to  any  matter,  etc.,  before  death*  etc., 
added  by  amdt.  1880. 

S  1881.  There  are  partlcnlar  relations  in  which  it  is  the 
policy  of  the  law  to-encourage  confidence  and  to  preserve 
it  inviolate;  therefore,  a  person  cannot  he  examined  as  a 
witness  in  the  following  cases: 

1.  A  hosband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
Iiiisband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  ox  the 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  pre- 
fessional  employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the  church  to  which 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 

^  was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

5.  A  public  officer  cannot  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

SUBDrTisioir  1.  Husband— when  may  be  witness  against  wife,  53 
Cal.425. 

SUBDivisioir  2.  Attorney-— priyileged  conmranications,  5  Cal.  450; 
40  Cal.  284 :  not  privileged,  23  CaL  381 ;  29  CaL  48;  36  Cal.  489:  strict  con- 
struction, 36  CaL  489. 

SUBDrTisiov  3.  Confession  to  priest— privileged  proyision  inap- 
plicable, Estate  of  Toomes,  April  7th,  1880, 6  Pac.  C.  L.  J.  286. 

Code  Civ.  Pboo.- 
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§  1882  of  the  Code  of  Civil  Procedure  of  the  State  of 
California  is  hereby  repealed.  [la.  effect  Febmarv  28th, 
1876.] 

§  1883.  The  judge  himself  or  any  juror  may  be  called 
as  a  vritness  by  either  part^;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  3udge  to  order  the  trial  to  be 
postponed  or  suspended,  and  to  take  place  before  another 
judge  or  jury. 

Justice— 2  Cal.  360. 

Juror— 48  Gal.  90.  . 

§  1884.  When  a  witness  doesnot  understand  and  speak 
the  English  languagCi  an  interpreter  must  be  sworn  to  in- 
terpret for  him.  Any  person,  a  resident  of  the  proper 
county,  may  be  summoned  by  any  court  or  judge  to  ap- 
pear before  such  court  or  judge  to  act  as  interpreter  m 
any  action  or  proceeding.  The  summons  must  be  served 
and  returned  m  like  manner  as  a  subpoena.  Any  person 
so  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

Interpreter— short-hand  notes  of  testimony,  taken  through.  People  v        l 
Lee  Fat,  April  8th,  1880, 5  Pac.  C.  L.  J.  282.  ' 

SubpoBna— sec.  1965  et  teq. 
Contempt— sees.  1209, 1219. 


CHAPTEK  TTT, 
WRITINOB. 

Abt.  I.  'Wbithigs  in  Oibnikai. 

n.  Public  Whitibob. 

ni.    PBIVATB  WBITmSB. 

AATICI^  I. 

WiuTnroB  ui  Ozhbbal. 

t  lee;.  VVrltlngs.  public  and  private. 
I  1888.  Pnbllfl  wiitlDffa  <Mljied- 

§  1887.  Writings  are  of  two  hinds: 

1.  Public;  and, 

2.  Private. 

§  188a  Publio  writings  aie: 

i.  Tlie  written  acts  or  records  of  the  acts  of  the  sover- 
elgn  aatboriCf ,  of  official  bodies  and  tribunals,  and  of  pab- 
lic  officers,  lejifislatlVa,  judicial,  and  execatlve,  whotber 
of  tbis  State,  of  tlie  United  States,  of  a  Bister  State,  or  c^ 
a  foreign  country; 

2.  Public  records,  kept  in  this  8tat«,  of  private  wrltlntp. 

Bdbi>ivi8ion  1.  Osrtiaad  copr  from  racoida— u  prlmuT  evl- 
deuce,  19  Ol.  iW;  M  CaL  Ijl. 

3  1889.  All  other  writings  are  private. 


■3  1892.  Every  citizen  has  a  lietit  ti 
copy  of  aoy  nablic  writing  of  this  Sti 
wise  expreaslj  provided  by  statute. 


-FoUtlcal  Code,  B«.  lot!. 
S  1893.  Every  public  offlcsr  ha,viD|[  the  custody  of  a 


mtsflible  ai  , 

the  original  writing.    [In  efiect  Jaly  !sc,  1874,] 

□sriiaad  oopT~lK>if  recorde,  u  primary  eTldeniw,  4S  CaU  3M. 

§  1894.  Public  wTltlnssaie  divided  into  four  cIhssm  : 

2.  Judicial  records; 

3.  Other  official  docnmenta ; 

4.  Public  records,  kept  in  this  State,  of  privaw-wtitiiigB. 
11  ordinary,  are  either 

§  1896.  A.  written  law  Is  that  which  is  promulgated  In 
writing,  and  of  wbich  a  record  la  ]n  existence. 

%  1897.  The  organic  law  is  the  constitution  of  govetn- 
ment,  and  Is  altogether  written.  Other  written  laws  ate 
denominated  statutes.  The  written  law  of  this  State  if 
therefore  contained  in  Its  Coostitution  and  statutes,  and 
in  the  ConstitutioD  and  statutes  of  the  United  States. 

§  189a  Statutes  ate  pnblio  or  private.  A  private 
statute  is  one  which  concerns  only;  certain  designated  In- 
dividnals.  and  affects  only  their  private  rights.    All  other 
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statates  are  public,  in  which  are  included  statutes  creat- 
ing or  affecting  corporations. 

■  §  1899.  Unwritten  law  is  the  law  not  promulgated  and 
recorded,  as  mentioned  in  section  eighteen  hundred  and 
ninety-six,  but  which  is,  nevertheless,  observed  and  ad- 
ministered in  the  courts  of  the  country.  It  has  no  cer- 
tain repository,  but  is  collected  from  the  reports  of  tho 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au* 
thority  of  a  sister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved,  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  suph  law. 

Books— historical,  etc.,  sec.  1936:  resort  to,  sec.  1875:  authority  of, 
sec.  19(>3,  subd.  35, 36. 

Sister  State— scope  of  expression,  sec.  1924. 

§  1901.  A  copy  of  the  written  law  or  other  public 
writing  of  any  State  or  country,  attested  by.  the  certificate 
of  the  officer  having  charge  of  the  original,  under  the 
public  seal  of  the  State  or  country,  is  e^missible  as  evi- 
dence of  such  law  or  writing.    [In  effect  July  1st,  1874.] 

Certificate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

See— sec.  1900n. 

§  1903.  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited,  for  the  purpose  of  carrying 
it  into  effect,  but  no  further.    The  recitals  in  a  private* 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 

Becitala— in  written  instrument,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entry 
of  the  proceedings  in  a  court  of  justice,  or  of  the  official 
act  of  a  judicial  officer,  in  an  action  or  special  proceeding. 

Judicial  recorda— Judgment  roll,  sec.  670:  papers  in  insolvency,  18 
Cal.  41 :  execution  book  as  evidence,  sec.  683 :  swamp  land  papers,  cer- 
tified copies  admissible,  52  Cal.  171. 
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§  1905.  A  judicial  record  of  this  State,  or  of  the 
United  States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a' 
sister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  ot  the  court  annexed,  if  there  be  a 
clerk  and  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 

Jndicial  record  of  this  State,  etc.— need  of  seal,  sec.  153,  subd.  I : 
appointment  of  executor,  etc.,  sec.  1429:  Jadgment  roU,  when  needs 
no  exempUcatlon,  47  CaL  21. 

Jndidal  record  of  a  sitter  State— IT.  S.  Const,  art.  4,  sec.  1:  1  CaL 
428 ;  7  CaL  247 :  12  Cal.  181 :  of  United  States  as  to  lands,  18  Cal.  416. 

Certificate— sec.  1923. 

§  1906.  A  judicial  record  of  a  foreign  country  mav  be 
proved  by  the  attestation  of  the  clef  k^  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  due  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

Foreign  jndgment—39  Cal.  646. 

Oertificate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof — 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
Vhole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  le^al  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1908.  The  effect  of  a  judgment  or  final  order  in  an 
action  or  special  prpceeding  before  a  court  or  judge  of  this 


state,  or  of  tlie  UniWd  StaMa,  liaving  inriartiotioo  to  pro- 
nounce the  jadgmeat  or  order,  is  aa  followa : 

1.  In  case  ola  judftment  or  order  aRainat  a  specific 
tbiDg,  or  In  respect  to  tbe  probate  of  a  will,  or  tbe  admm- 
istratioQ  of  tlis  estate  of  a  decedent,  or  In  respect  to  the 
perBonal,  political,  or  legal  condition  or  relation  of  a  par- 
ticular person,  the  judgment  or  order  is  ooDcluaive  upou 
the  tide  lo  tlie  tLiug,  tlie  will,  or  administration,  or  the  con- 
dition or  Telatioa  of  thepersoa; 

2.  In  other  cases,  the  judgment  or  order  Is,  in  respect  to 
the  inatter  directly  adiui^ed,  coQCluBive  between  the 
parties  and  their  successois  lu  interest  by  title  subsequent 
to  the  commencement  of  the  action  or  special  proceeding, 
litigating  for  the  same  thins  under  tlie  same  title  and  in 
the  same  capacity,  proTided  thej  Lave  notice  actual  or 
constructive,  of  the  peodency  of  the  action  or  proceeding. 
[In  effect  July  1st,  1S71.] 

ESTOPPEL  BY  BBOORD. 


deflnlUoa.tee.Ull:  demDJTer.jadtmeotiui.sCil.t: 


eraIhr,2S  Cal.  373^,  3D  Gal.  309;  36  CaL  231:  Issaes  trleA,]]ralt  «8tmp^36 
Cal.  28;  38  Cal.  647;  merits  not  passed  on, 25  CaL  272:  43  Cal.  5!r7:  4500. 
128:  misjoinder,  where,  27  Cal.  Si87:  motion  to  sel  aside  Jm^imeiit, 
wlien  no  bar.  45  Cal.  617:  questions  Involved,  determine  estopptf,  43 
Cal.  311 :  recital  in  judgment.  44  Cal.  623 :  same  cause  of  actl<Mi,  &  CaL 
372 ;  Ladd  v,  Durkln.  March  18th,  1880, 5  Pac.  C.  L.  J.  186:  De  Ta  Griierm 
V.  Kewhall,  Mar  15th,  1880, 5  Pac.  C.  L.  J.  413:  serious  oifense,  eHeetaC 
conviction  of,  10  Cal.  891 :  stipulation,  where,  43  Ca).  485;  45  CaL  485: 
tenant,  judgment  iu[ainst,  when  landlord  not  barred  by,  Altsclinl  v. 
Doyle,  etc..  March  I7th,  1880, 6  Pac.  C.  L.  J.  136:  verdict,  estoppel  by,  5 
Cal.  81 ;  7  CaL  252:  15  Cal.  145, 182. 425;  20  Cal.  448. 486:  41  CaL  2^  44  CsL 
294.   Parties  and  privies— sec.  1910:  alone  estopped,  9  Cal.  130;  14  CaL 


etc.,  March  17th.  1880.5  Pac.  C.  L.  J.  136.  Estoppels  in  variona  cases— 
counter-claim  barred  by  not  pleading,  sec.  439:  fictitious  name,  where 
used,  60  Cal.  205,585:  partition,  conclusiveness  of  judgment  in,  sec.  766: 
53  Cal.  362 :  Probate  Court  decree,  see  Jni>GMEKT,note  supra,  and  Noe 
V.  Splivalo,  Feb.  2Kth,  1830;  Reynolds  v,  Brumagim,  Mar^  4th,  1880,5 
Pac.  C.  L.  J.  115 :  sureties,  sec.  1912. 

^  1909.  Other  jadicial  orders  of  a  court  or  jndge  of 
this  State,  or  of  the  United  States,  create  a  disputable 
presumptioD)  according  to  the  matter  directly  determined, 
between  the  same  parties  and  their  representatives  and 
successors  in  interest  by  title  subsequentto  the  commence* 
ment  of  the  action  or  special  proceeding,  litigating  for  the 
same  thing  under  the  same  title  and  in  the  same  capacity. 

Disputable  presumptions—see  sec.  1963  and  notes. 

Parties  and  prlyies— see  sec.  1908,  subd.  2f»,  sec.  1910. 

§  X910.  The  parties  are  deemed  to  be  the  same  when 
those  between  vhom  the  evidence  is  offered  were  on  op- 
posite sides  in  the  former  case,  and  a  judgmc^nt  or  other 
determination  could  in  that  case  have  been  made  between 
them  alone,  though  other  parties  were  joined  with  both 
or  either. 

Other  parties— 49  Cal.  213. 

§  1911.  That  only  is  deemed  to  have  been  adjudged  in 
a  former  judgment  which  appears  upon  its  face  to  have 
been  so  adjudged,  or  whioh  was  actually  and  necessarily 
included  therein  or  necessary  thereto. 

See  matter  directly  adjudged— note  to  sec.  1908,  subd.  2. 

§  1912.  Wlienever,  pursuant  to  the  last  four  sections,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the 
relation  of  a  surety  for  another,  the  latter  is  also  bound 
from  the  time  that  he  has  notice  of  the  action  or  proceed- 
ing,  and  an  opportunity  at  the  surety's  request  to  join  in 
the  defense. 

Suit  by  surety  against  principal— 16  Cal.  69. 
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§  1913.  The  effect  of  a  judicial  record  of  a  sister  State 
is  the  same  in  this  State  as  m  the  State  where  it  -was  made, 
except  that  it  can  only  be  enforced  here  by  an  action  or 
special  proceeding,  and  except,  also,  that  the  authority  of 
a  guardian  or  committee,  or  of  an  executor  or  administra- 
tor, does  not  extend  beyond  the  jurisdiction  of  the  gov- 
ernment under  which  he  was  invested  with  his  authority. 

Jadgment  obtained  in  another  State— by  publication  of  sammo&s, 
8  Cal.  449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

§  1915.  The  effect  of  the  jud^ent  qf  any  other  tribu- 
nal of  a  foreign  country  having  jurisdiction  to  pronounce 
the  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  judgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  .interestH)y  a  subsequent  title,  and 
<5an  only  be  repelled  by  evidence  of  'a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Judicial  record,  impeaching— not  for  error,  32  Cal.  176:  by  infant, 
31  Gal.  273:  by  showing  alteration,  50  Cal.  448:  by  collateral  attack,  49 
Cal.  208:  for  want  of  jurisdiction,  see  sec.  1917  and  note:  7  CaL  54, 443; 
8  Cal.  562;  27  Cal.  300;  30  Cal.  439. 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 
ment. 

Jnxisdiction— generally,  see  note  to  sec.  33:  also  sec.  1908  and  note: 
of  defendant  sued  by  fictitious  name,  50  Cal.  203:  of  court  not  of 
record,  on  collateral  attack,  52  Cal.  171. 

§  1918.  Other  official  documents  may  be  proved  as  fol- 
lows: 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  Inay  also  be  proved  by  public  docu- 
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ments  printed  by  the  order  of  the  Legifilatore  or  Ck>ii- 
gress,  or  either  house  thereof; 

2.  The  proceedings  of  the  legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolu- 
tions, or  by  copies  certifiea  by  the  clerk  or  printed  by 
their  order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some 
public  act  of  tha  executive  of  the  United  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  publisheid  by 
the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  there- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  that  the  copy  is  duly  certi- 
fied by  the  officer  having  the  legal  custody  of  the  orig- 
inal; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  bj  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custddian 
thereof.    [In  effect  July  1st,  1874.] 

OFFICIAL  DOCUMENTS. 

Sttbdivision  5.   Mnnicipal  corporation— 48  Cal.  143. 

SUBDIVISION  6.  Oertifled  copv— of  documents  in  this  State:  al- 
calde grants,  21  Cal.  203:  certlflcaCe,  sec.  1923:  street  assessments,  ee^ 
tiflcate  to  record.  44  Cal.  213 :  swamp  land  papers,  52  Cal.  171. 

SUBDivisiov  7.  Documents  in  another  State— scope  of  tern 
"  sister  State,"  sec.  1924:  In  land  department  of  United  States.  14  CaL 
544;  18  Cal.  416;  19  Cal.  87;  40  Cal.  358. 
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§  1919.  A  public  record  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  certi- 
lied  by  the  legal  keeper  of  the  record. 

Pablio  record  of  a  private  writing  —  certified  copy  of:  iJcalde 
grants,  31  Cal.  500:  deed,  49  Cal.212:  expediente  of  Mexican  grant,  51 
Cal.  5fM):  patent,  50  Cal.  346:  power  of  aitomeF,  51  Cal.  198:  railroads, 
articles  of  consolidation,  50  Cal.  346. 

§  1920.  Entries  in  public  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  public 
officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  lacts  stated  therein.  [In  effect  July  1st, 
1874.] 

Official  docnxnents^proof  of,  sec.  1918. 

Entries  in  performance  of  pnhlic  dnt7— 6  Cal.  674;  81  CaL  140, 500; 
35  Cal.  521 :  by  ofl^cer  or  board  of  officers,  etc.,  sec.  1926. 

§  1921.  A  transcript  from  the  record  or  docket  of  a 
justice  of  the  peace  of  a  sister  State,  of  a  judgment  ren- 
dered hy  him,  of  the  proceedings  in  the  actio^  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

§  1922.  There  must  be  attached  to  the  transcript  a  cer- 
tiiicate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  ^proceedings,  and  jurisdiction  may  also 
be  proveaby  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  tnereof ,  as  the  case  may  be.  The  certifi- 
cate, must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  1st,  1874. 
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g  1924.  The  proviBioiui  of  the  pfecedinff  sections  of  thii 
Article  applicahle  to  the  public  writings  oi  a  sister  State 
are  equally  applicable  to  thepublio  writings  of  the  rTnited 
States  or  a  Territory  of  the  United  States.  [En  effect  Jul] 
1st,  1874.] 

§  1925.  A  certificate  of  purchase  or  of  location  of  anj 
lands  in  this«State,  issued  or  made  in  pursuance  of  an^ 
law  of  the  United  States  or  of  this  State,  is  primary  evi- 
dence that  the  holder  or  assignee  of  such  certificate  is  tbe 
owner  of  the  land  described  therein;  but  this  evidence 
*  may  be  overcome  by  proof  that  at  the  time  of  the  loca- 
tion, or  time  of  filing  a  pre-emption  claim  on  which  the 
certificate  may  have  oeen  issued,  the  land  was  in  the  ad« 
verse  possession  of  the  adverse  party,  or  those  under 
whom  ne  claims,  or  that  the  adverse  party  is  holding;  the 
land  for  mining  purposes. 

OertiAcate  of  porohase— adverse  posseniOD.,  def endaat  daimtog,  Sli 

CaL412:  annulment  of,  50  Gal.  84;  51  CaL128:  effect  of.  61  CaL  41;  JSV 
Cal.521:  evidence  against»50  Cal.  211:  evidence  as,  48  Cal.  26:  insoffl' 
clent  proof  of  title,  when,  51  Gal.  6M :  jadgment  on,  when  no  bar,  61  CaL 
BOS:  mortgagee,  where  jnnlor,  63  Gal.  6^:  prematare,  PoUard  «.  Put- 
nam, Aprul23rd,  1880. 6  Pac.  G.  L.  J.  423:  prima  facts  title  by,  60  Cal. 
194;  52  Gal.244:jDroof  of  existence,  and  of  preliminary  steps,  60  Cal. 
169:  requisites,  61  CaL  128:  scope  of,  62  Cid.  521:  suspension  of,  47  CaL 
4(S1;  52GaL521. 

§  1926.  An  entry  made  by  an  officer,  or  board  of  offi< 
cers,  or  under  the  direction  and  in  the  presence  of  either, 
in  the  course  of  official  duty,  is  prima  facie  evidence  of 
the  facts  stated  in  such  entry,    (in  effect  July  Ist,  1874.] 

Board— of  commissioners,  report  as  evidence,  49  Gal.  229. 

i 

ARTICLE  m.  •  i 

) 
Private  WaiTiaras. 

1929.  Private  writings  claJBstfled. 

1930.  Seal  defined. 

1931.  Manner  of  making  it. 

1932.  Effect  of  a  seal. 

1983.  Execution  of  an  instrument  defined. 

1984.  Compromise  of  a  debt  without  seal  good. 

1985.  Subscribing  witness  defined. 

1936.  Books,  maps,  etc.,  how  far  evidence. 

1937.  Original  writing  to  be  produced  or  accounted  for. 
1038.  When  in  possession  of  adverse  party,  notice  to  be  given. 

S  1939.  Writings  called  for  and  inspected  may  be  withheld. 
~  1940.  Where  there  is  a  subscribing  witness,  the  proof. 

1941.  Other  witnesses  may  also  testify. 

1942.  When  evidence  of  execution  not  necessary. 

1943.  Evidence  of  handwriting. 

1944.  Allowed  by  comparison. 
1946.  Same. 

%  1946.  Entries  of  decedent'9  evidence  in  specified 


§  1947.  Copies  of  entries  idso  allowed. 
I  1948.  Fxlvate  writings  acknowle(teed  and  certlfled. 
S  1949.  County  clerks  to  keep  private  papers  deposited. 
§  1950.  Public  records  not  to  be  carried  about. 

§  ld29.  Private  writings  are  either — 

1.  Sealed;  or, 

2.  Unsealed. 

No  distinction— between  sealed  and  unsealed  writbigs,  sec.  1932. 

§  1930.  A  seal  is  a  particular  si^,  msule  to  attest  in 
|tlie  most  formal  manner,  the  execution  of  an  instrument. 
Seal  generall7-~sec.  14  and  notes:  requisite,  sec.  1931. 

§  1931.  A  publio  seal  in  this  State  is  a  stamp  or  im- 
pression made  by  a  public  officer  with  an  instrument  pro- 
Tided  by  law,  to  attest  the  execution  of  an  official  or  pub- 
lic document,  upon  the  paper,  or  upon  any  substance  at- 
lached  tp  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same 
knanner  by  any  instrument,  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal'*  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  Ist,  1874.] 

Scope  of  word  "seal"— «ec.  14. 

Impression  of  seal— Civil  Code,  sec.  1628;  5  CaL  220, 315. 

Seal  of  corporation— 22  Cal.  156;  52  CaL  192. 
i     Seals  of  courts— sees.  147-153. 

I     §  1932.  There  shall  be  no  difference  hereafter,  in  this 
I  State,  between  sealed  and  unsealed  writings.    A  writing 
\  under  seal  may  therefore  be  changed,  or  altogether  dis- 
charged, by  a  writing  not  under  seal.    [In  effect  July  1st, 
1874.  J 
Corresponding  proyision-;see  CivU  Code,  sec.  1629. 

Before  distinction  abolished-13  CaL  220,  510;  15  Cal.  363:  16  Cal. 
165:  impeaching  consideration  of  sealed  instrument,  6  Cal.  134,664;  19 
Cal.  461 ;  12  Cal.  286;  13  Cal.  38;  14  Cal.  19. 

Agreement  of  composition— requires  no  seal,  sec.  1934. 

Under  Mexican  system— no  distinction,  sec.  14». 

§  1933.  The  execution  of  an  instrument  is  the  sub« 
scribing  and  delivering  it,  with  or  without  affixing  a  seal. 

Execution  of  instrument— subscribing,  28  CaL  157;  29  Cal.  352;  49 
Cal.  192:  51  Cal.  404.473:  delivering,  5  CaL  319;  13  Cal.  502;  51  Cal.  673: 
effect  of  seal,  before  distinction  abolished,  16  Cal.  594. 

§  1934.  An  agreement  in  writing  without  a  seal,  for 
the  compromise  or  settlement-'of  a  debt,  is  as  obligatory 
as  if  a  seal  were  affixed. 

CODB  Civ.  Pboc— 51. 


§  1935.  A  subscribing  witniMs  is  one  who  sees  a  writing 
executed  or  hears  it  admowledsed,  and  at  the  request  <n 
the  party  thereupon  signs  his  name  as  a  witness. 
* 

§  1936.  Historical  works,  books  of  science  or  art,  and 
published  maps  or  charts,  when  made  by  persons  indif- 
ferent between  the  parties,  are  prima  facie  evidence  of 
facts  of  ffeneinl  notoriety  and  interest.  [In  effect  July 
l8t,  1874.J 

Books— AS  aid  to  court*  sec.  1875:  aseyldence,  see.  1900:  presamptlons 
as  to,  sec.  1963,  sabdB.  85, 96. 

§  1937.  The  original  writing  must  be  produced  and 
proved,  except  as  provided  in  sections  eighteen  hundred 
and  fifty-live  and  nineteen  hundred  and  nineteen.  Xf  it 
has  been  lost,  proof  of  the  loss  must  flist  be  made  before 
evidence  can  oe  given  of  its  contents.  Upon  such  proof 
being  made,  together  with  proof  of  the. due  execution  of 
the  writing,  its  contents  may  be  proved  by  a  copy,  or  by 
a  recital  of  its  contents  in  some  authentic  document,  or  by 
the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  and  fifty-five. 

Evidence  of  contents  of  instroment— lost  deed,  49  CaL  363:  proof 
before,  8  Cal.  427 ;  49  Cal.  653. 

§  1938w  If  the  writing  be  in  the  custody  of  the  adverse 

E'  arty,  he  must  first  have  reasonable  notice  to  produce  it. 
E  he  then  fail  to  do  so,  the  contents  of  the  writing  may 
be  proved  as  in  case  of  its  loss.  But  the  notice  to  pro- 
duce it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtamed  or  with- 
held by  the  adverse  party. 
Document  in  possession— of  opponent,  sec.  1885,  snM.  2  and  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspected  by  the 

Sarty  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
ence  in  the  case. 

§  1940.  Any  writing  may  be  i)roved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or, 

3.  By  a  subscribing  witness.    [In  effect  July  Ist.  1374.] 

Proof  of  ezecntion  of  writing—by  admission,  see.  1042. 

SUBDivisioir  2.  Proof  of  handwriting— sees.  1943. 

SiTBDivisiON  3.  Subscribing  .witness-^ec  19S5;  SCaL  iST;  12  Oal. 
306, 426 ;  14  Cal.  18 ;  26  Cal.  393 ;  27  Cal.  238 :  other  evidence  of  ezecottOB, 
wben  admissible,  sec.  1941:  on  contest  of  will,  sec.  1315. 
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§  1941.  If  the  subscribing  witness  denies  or  does  not 
recollect  the  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence. 

§  1942.  Wherci  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution,  no  other  evidence  of  the  execution 
need  be  ^ven,  when  the  instrument,  is  on*e  mentioned  in 
section  nineteen  hundred  and  forty-five,  drone  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  his,  and  who  has  seen 
bim  write,  or  has  seen  writings  purporting  to  be  his,  upon 
which  he  hais  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

Oomparison  of  handwriting— 47  GaL  394:  experts,  50  Cal.  463. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 
party  against  whom  the  evidence  is  offered,  or  proved  to 
De  genuiue  to  the  satisfaction  of  the  judge.  [In  effect 
July  1st,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
the  comiiarisons  may  be  made  with  writings  purporting  to 
be  genuine,  and  generally  respected  ana  acted  upon  as 
such,  by  persons  having  an  interest  in  knowing  the  fact. 

Fresnmption— that  ancient  writing  is  genoine,  sec.  1963,  suM.  84. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  as 
nrima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases : 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
tbe  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874.] 

Entries  in  books— repeated,  sec.  1947 :  as  evidence  in  favor  of  party 
making  tliem,  2  Cal.  172:  7  CaL  186:  14  Cal.  573;  17  Cal.  58,  466:  of  al- 
lied partnership,  23  CaL  511;  49  C^.  105:  where  alteration,  sec.  1982: 

§  1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  one  being  copied  from  another  at  or 
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near  the  time  of  the  tiansstction,  all  the  entries 
equally  regarded  as  originaU. 
Bntrf  copied— from  slate,  14  CaL  Sit. 

g  1948.  Every  private  writinff»  except  last  yviUa  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  ofsacdi 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of 'the  writing  in  the  same  manner  as  if  it  -were 
a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

OonveTance  of  real  property— as  evidence,  sec.  19S1. 

?|  1949  of  said  Code  is  repealed.    [In  effect  July  1st, 
4.J 

§  1950.  The  record  of  a  convevance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  admissible  in 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  convesring  or  affecting  real 
property,  acknowledged,  or  proved  and^  certified,  as  pro- 
vided in  the  Civil  Code,  may.  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  mav  also  be  read  in 
evidence,  with  the  like  effect  as  the  origmal,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  Ist,  1874.] 

Oertifled  copies  of  conveyances— when  admissible,  25  GaL  ISO;  27 
Cal.  60. 238;  38  Cal.  216, 449. 
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CHAPTER  IV. 

MATERIAL  OBJECTS  PRESENTED  TO  THE 
SENSES,  OTHER  THAN  WRXTZNGS. 

S  1954.  Haterial  objects. 

§  1954.  Whenever  an  object,  cognizable  by  the  senses, 
has  snch  a  relation  to  the  fact  in  dispate  as  to  afford  rea- 
sonable grounds  of  belief  respecting  it,  or  to  make  an- item 
in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesses.  The  admission  of  such  evidence 
must  be  regulated  by  the  sound  discretion  of  the  court. 
Material  objects— blood-spots  provable  by  witnesses,  49  CaL  485. 

CHAPTER  V. 

Xin>IRECT    EVIDENCE,   INFERENCES,   AND 

FREBUMFTIONB. 

S  1957.  Indirect  evidence  classified. 

I  1958.  Inference  defined. 

I  1959.  Presumption  defined. 

S  1960.  When  an  inference  arises. 

§  1961.  Presumptionsmay  be  controverted,  when. 

I  1962.  Specification  of  conclusive  presumptions. 

S  1963.  All  other  presumptions  may  be  controverted. 

§  1957.  Indirect  evidence  is  of  two  kinds : 

1.  Inferences;  and, 

2.  Presumptions. 

§  1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

§  1960.  An  inference  must  be  founded— 

1.  On  a  fact  legally  proved ;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
i^hose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature. 


S  19S1.  A  prMnmptlon  (nnlera  decIoMd  by  law  to  ba 
conclmlTs]  may  be  controreTted  b j  otber  «Tldeiice,  dired 
or  indirect ;  but  unlew  so  controverted,  tbe  joiy  are  bound 
to  find  according  to  the  presumption. 

§  1962.  The  foUowingpreaninptlonB,  and  no  others,  a 
deemed  concliulve : 

1.  A  malicloue  and  gnllt;  Intent,  from  the  deliberate 
commiwion  of  an  anlawful  act,  foe  tbe  purpose  of  Injor- 
Infi  another. 

a.  The  truth  of  tbe  facts  recited,  from  the  recital  i 

written  lustTument  betneea  tbe  parties  thereto,  or  tlieiT 
Ruccessois  in  interest  by  a  subsequent  title:  but  tiiis  r  ' 
does  Bot  apply  to  the  recital  of  a  consideration. 

3.  Wbenevor  a  pmty  has.  by  bis  own  declaration,  act, 
or  omission,  Intentionally  and  deliberately  led.  another  to   i 
lielieve  a  particnlar  Ihiag  trae,  and  to  act  upon  such  be- 
lief, he  cannot,  in   any  iitication  arising  out  of    aatA   1 
declaration,  act,  or  omission,  be  permitted  to  falsify  il 


ot  permitted  to  deny  the  title  of  hia  land- 
if  thee  ---...      ...- 


lord  at  tbe  time  of  tbe  commencement  ot  the  relation. 

6.  The  isaue  of  a  wife  cohabitinn  with  her  husband, 
who  Is  not  impotent,  is  indisputably  presumed  to  be 
legitimate. 

e.  Tbe  judement  or  order  of  a  court,  when  declared  by 
this  Code  to  be  conclusive;  bnt  such  jadgment  or  older    j 
must  be  alleged  In  the  pleadings,  if  there  be  an  opportu- 
nity to  do  so ;  if  there  ba  no  sach  opportunity,  tbe  jud£-    ' 
ment  or  order  may  be  used  as  evidence. 

T.  Any  other  presumption  which,  by  statute,  is  ex- 
pressly made  conclusive. 


SoanrvisiOH  I.   UallcloiiB  Intsal— In  U) 


SMtepntent.SSCal.lWj  nCaLUli  SiCaLtW:  47 CM. lei:  WCiL 
atreef  coDtncc  la,  Si  est.  ns:  tax  deeda  in.N  Csl.  ill:  Uiilt«d 
•s  patent.  M  C»l.  rtT;  1»  CW.  M8:  16  Cal.  2M.  SW;  17  Cal.  iK,  MS;  Ml 
IM.tl2;  nCsLlll,4l);  MCaL3ll;  UCiLMS;  tiCaLHi;  «^ 


Cal.  241:  corponiMan  ot,M  Ci 

CwllHr'slB;  FlshbeckJ.Pho 
J.  213:  dedlcMIOD  otHteeU 
tloiul,  S3  to.  H  Cil.  iS»:  equ 
127725 CbI. Wtjlt Csl.  Iffi :  B 
204,'eOO;  lliCBl!m;  i2cii.iia 
CaLlli  SlCaLSM;  HCHI.Ua 
Col.M;  saCnLSW:  goarillui 
49CaL  IDA;  pteadUtra.by,  I!  i 
49  Cal.414:  nleSgor  of.  m  Cal 
aileace  as,  1^  C^.  U31.  and  sei 
e29:  03  CaL  eaO;  BubseQuent 

Tsnant'i  denial  ot  taodlard'a  Utla— role  amlDSt, 
....;8Cal.  398,  jaiiflCuL  675:11  Cal.  133;  liCaLSsO;  1« 
lOS;  44  Cal.  (11;  47  Cal.  474;  50  Cal.  2511:  eiceptloiiB,  21 
'   -Mi  30  Cal.2(ll:  33  Cal.WJ:  *S  Cal.  Ma:Jus5flc«tlon, 
andSlCaLSUi  leCal.aOT;  3TCb1.38»;  &Cal.362i  44 
u.  ixis^  HI  uu.  oH;  47  CbL  40,  ilt;  t»  Cal.  2IK:  proof  of  relation,  30 
J.  M4 :  inle  Inappllc^le.  3S  Cal.  122. 

u  Ii*[itlmiOT  of  iSBne— compare  sec.  1H3,  inibd.  31. 
a  e.  Jodpoeni  or  order— when  concInaTe,  Bee  see. 
u4:  23  Cal.  Sit.m:  27  Cal.  228:  30  Cal.  229, 301,  N9,  MO,  S30; 
32  Cal.  ITS:  33  CaL  74,  448;  34  Cal.  235;  3S  Cal.  28.  230.469; 
tO;  3SCal.299,SI«|,3«CaL473;4ftCaL  246.  281.  'fW;  41  Cal. 
4JCaL33S;  U  OtLfg,lK,M;  44  CbL  292i  4}  Cat.  128, 439, 

.   Otber  aitoppeli— alcalde  grant,  as  to,  1  Cal.  295: 
li  piobaM 


1.  That  a  ^rson  la  innocent  of  crime  or  'wrong. 

2.  That  an  nnlawf  ol  act  was  done  witb  an  unlawful  iii> 
tent. 

3.  Tbat  a  penouint«ndB  the  ordtnaiy  consequence  of  bis 
ToIantBT?  act. 
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i.  That  ft  person  takes  ordinary  care  of  his  crwn  con- 
cerns 

5.  That  evidence  willfully^sappressed  would  be  adverse 
if  produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior 
beinsf  produced. 

7.  Toat  money  paid  by  one  to  another  was  due  to  the 
latter. 

8.  That  a  thing  delivered  by  one  to  another  belong^ed  to 
the  latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
him. 

12.  That  a  nerson  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it. 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  passed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  regu- 
lar. 

20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was     i 
given  or  indorsed  for  a  sufficient  consideration.  | 

22.  That  an  indorsement  of  a  negotiable  promissory     i 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 
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26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
-tiling  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi- 
xia.Ty  course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into 
contract  of  copartnership. 

SO.  That  a  man  and  woman  deporting  themselves  as  hus- 
l>a.nd  and  wife  have  entered  into  a  lawful  contract  of 
marriage. 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no 
di'vorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thinff  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  than  thirty  years. 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custoay  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  nim,  when  such  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  public 
for  that  purpose. 

39.  That  there, was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules: 

First.— If  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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Seeoad. — If  both  weia  above  the  age  of  sixty,  tba  yota^ 
ia  presumed  to  have  snrvlved. 

Third.— U  one  be  under  fifteen  and  the  otber  sboN 
sixty,  tba  former  ia  presumed  to  hare  BurviTed. 

Fourth.— If  both  be  over  fifteen  and  under  sixty,  ud 
thesexesbediSerent,  the  male  iB  presumed  to  have  aiii> 
vLved.    If  the  aeies  be  the  same,  then  the  older. 

Fifth.— If  one  be  under  fifteen  or  over  sixty  sind  tl* 
other  between  those  ages,  the  latter  is  praBumed.  to  hsn 

FrHQinpllaiu— when  r»ti«d.  21  CaL  iSt:  oT  jQunrledge  tt  One  In, 
MCaL  ISI:  rebutting,  Ji  Cal.  «H:  where  two  aquallf  reaBoualde,  t  IM 

'  SISFUTABLE  fBESVMPTIOns. 


rs^lA^^*^' 


m',130',t3S;  1*1  Cat.  1 
IMj  nCsl.U.  IM.n 

iai.2siiU0si.Ku. 

II?  timber,  oMiCa 

eOBDI VISION  it.    Offis 

icsL3S9!scsi.:i9;  leci 

BtTBDiTiBiova  IS  snd  U.  RanlM  psrfoniuiio*  of  oOIelsl  ml 
indieUl  dunr-1  C*L  «3;  S  CaLS,  192;  fi  Ca(.ll3i  eCsl.  SI;  »Csl.  IM;  II 

tftCsl.m,«7>iMC>l.He;«lCal.U,14«,2A,4iIi^CaI.  ITI,)A.«G(;9 
Csl.  239. 42*1  Don^iertrr.  Harrison,  Hsrcb  Mil.  I8i0,9  Fsc,  G.L.  J.H^ 
La  Bdc.  Frsncske,  etc.  i.  Beard,  Haicli  Nat,  ISi), »  P*c.  C.  L.  J. »! 

SusniviBion  M.  JorisdicttMi— sen.  Ua. 

SuBDiTision  17.  JodiclBl  record  eorreol— «  C^  lu,  U  CsL  m, 
22»!  M  Cal.  :l*,  29S,  447 ;  S2  CsL  SM.  e«4;  K  CsL  3W,  «M. 

SttBDlViaiOti  24.  Ordlsair  oonne  al  basinesa  follD«ed~9W. 
lW0.subd.2;4TCal.2M. 

SfBDTVisIon  21.  Promlssorr  Bota,  eto.,lmpof1■oatl>ll«■liBll- 


lGCaLlMi2&CaL;s;»Cd.    , 
SuBDtviSloB  26.  Seaih  of  ptnon—Dot  beard  from inHiesrein. 


6B6  AssiONSES.  §§  25-8 

sucty,  and  one  thouBand  four  hundred  and  sixty-one  of 
tbe  Code  of  Civil  Procedure. 

§  25.  The  assignee  shall  as  speedily  as  possible  convert 
tlie  estate,  real  and  personal,  into  money.  He  shall  keep 
a  regular  account  of  all  moneys  received  by  him  As  as- 
signeoi  to  which  every  creditor  or  other  person  interested 
therein  may,  at  all  reasonable  times,  have  access.  Ko 
private  sale  of  any  property  of  the  estate  of  an  insolvent 
debtor  shall  be  valid,  unless  made  under  the  order  of  the 
court  upon  a  petition  in  writing,  which  shall  set  forth  the 
facts  showing  the  sale  to  be  necessary.  Upon  filing  the 
petition,  notice  of  at  least  ten  days  shall  be  given  by  pub- 
lication and  mailing,  in  the  same  manner  as  is  provided 
in  section  seven  of  this  act.  If  it  appears  that  a  private 
sale  is  for  the  best  interests  of  the  estate,  the  court  shall 
order  it  to  be  made. 

Private  sale— on  petition  and  order,  compare  Code  Civ.  Proo.  sees. 
1517, 1513  and  notes. 

§  26.  When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor;  or  any  part  thereof,  is  of  a 

Serishable  nature,  or  is  liable  to  deteriorate  in  value,  or  is 
isproportionately  expensive  to  keep,  the  court  may  order 
the  same  to  be  sold  in  such  manner  as  may  be  deemed 
most  expedient,  under  the  direction  of  the  sheriff  or  as- 
signee, as  the  case  may  be,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  property  sold  until  the  further  order 
of  the  court. 

Sale  of  perishable  or  depreciating  property—compare  Code  Ciy. 
Proc.  sec.  1382, 

§  27.  Outstanding  debts,  or  other  property  due  or  be- 
longing to  the  estate,  which  cannot  be  collected  and  re- 
ceived oy  the  assignee  without  unreasonable  or  inconven- 
ient delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  the  remainder  of  the  estate. 

^  28.  Assignees  shall  be  allowed  all  necessarv  expens- 
es m  the  care,  management,  and  settlement  of  toe  estate, 
and  shall  collectively  be  entitled  to  charge  and  receive 
for  their  services  commissions  upon  all  sums  of  monev 
coming  to  their  hands  and  accounted  for  by  them,  as  fol- 
lows: For  the  first  thousand  dollars,  at  the  rate  of  seven 
per  cent. ;  for  all  above  that  sum  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  five  per  cent.;  and  for  all 
above  that  sum,  at  the  rate  of  four  per  cent. 

AfsigBea's  fees  compare  Code  Civ.  Proc.  sees.  1616, 1618  and  notes. 


1967-71         X2a>IBPKN8ABLE  KYIDKKCB.  613 


CHAPTEE   VI, 
XNDXBFBNBABlaB  IIVIDAWCB, 

1967.  IMlspensable  evidence,  what. 

1968.  To  prove  usage,  XHsrjuiy*  and  treason,  more  fluui  one  -wftoes 
required. 

1909.  Will  to  be  In  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  In  writing. 

1972.  Last  section  not  to  extend  to  certam  cases. 

1973.  ikgreement  not  in  wrltingr.  when  invalid. 

1974.  Bepresentation  of  credit  oy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  particular 
facts. 

§  1968.  Perjury  and  treason  most  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  perjorr 
by  the  testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circumstances. 

Two  witnesses— for  probate  of  lost  will,  sec.  1839. 

'  §  1969.  A  last  will  and  testament,  except  a  nnncapative 
will,  is  invalid,  unless  it  be  in  writing  and  ezecnted  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  must  be 
produced,  or  secondary  evidence  of  its  contents  be  given. 
[In  effect  July  Ist,  1874.] 
Lost  or  destroyed  will— probate  of,  sees.  13dS-1841. 

§  1970.  A  written  will  cannot  be  revoked  or  altered 
otherwise  than  as  provided  In  the  Civil  Code.  [In  effect 
July  1st,  1874.] 

Revocation  or  alteration  of  will-^see  Civil  Code,  sec.  USSetsej. 

§  1971.  No  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  operation  ot  law,  or 
a  conveyance,  or  other  instrument  m  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lamul  agent  thereunto 
authorized  by  writing. 
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Scope  of  Bection— application  restricted  by,  sec.  1972. 
Oorrespondi&g  proviaioii— Civil  Code,  sec.  1091. 
Heal  property— estate.  Interest,  etc,  in,  compare  sec.  19T8«  snbd.  5: 
111  of  sale  Insofflcient,  62  Cai.  191 :  mortgage  lien  can  only  be  created 
y  -writlnsr,  53  CaL  977. 
Trost— Civil  Code,  sec.  852 ;  6  Cal.  154. 

§  1972.  The  preceding  section  must  not  be  constraed 
-*o  affect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
\TLy  trast  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specific  performance  of  an  agreement, 
in  case  of  part  performance  thereof. 

Tmats— impUed,21  Cal.  92 ;  22  Cal. 576 ;  27  CaL  119;  36  CaL  481 ;  86  Cai.  94. 

Part  performance— enforcing  verbal  contract  after,  1  CaL  119, 207 ;  10 
Cal.  150;  19  Cai.  447; '24  Cal.  142;  85  CaL  616;  39  CaL  109;  44  Cal.  595;  4S 
Cal.  194 :  execated  parol  agreement  to  convey  land,  not  within  statute, 
S2  CaL  661. 

§  1973.  In  the  following  cases  the  agreement  is  in- 
valid, unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree- 
ment, cannot  be  received  without  the  writing  or  second- 
ary evidence  of  its  contents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  the 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marr^; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  ih  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  f  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer.in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  oy  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  writing,  subsciibed  by  the  party 
sought  to  he  charged. 

Com  Civ.  Pboo.- 


§S197«>8  ooscLiJi 

Ooinapinidliic  pmiaUm— Ma  CItII  Coda,  tee.  int. 

ITotd  or  numoTandmn— liDcoue  ind  niAcEeiiej  of,  21  CaLMS;  K 
CftL  ZOO :  by  siictloiieert  Bee.  1971,  ■ubd.  4,  ud  note. 

BuiiDrvTsioB  I.  Arntmmu  not  lo  b*  ptTtoimad  wfflilii  a  tbot— 
cuei  wlibUi  Statole  01  ITMid*,  U  Cil.  MS;  MCaLiMi  sot  wlthla  MS- 
ale.WCaUIM:  psn>liiiitiisnlilp,iiirtpeRi>niuiDce,47CBL  174. 

BDBDiTuiOB  1.  Ghunntr— coRapondiDi  piorlihn.  Civil  CodA 
HC.27M:  eie«pUoB,ClTilCO({«,sec.nM:  exMnKo'tlr.aec.  leil:  wltbta 

oUierwlse.iCU.MtiiClLI«!;  TCll.K;  ItOLni;  UCal.82t;  ZICII. 
ininui.MiWOaLMi  nCaLUli  HCtf.ntiiiCU.  lU;  mtuea 
conBldentloD  lot  torbBuauca,  a  Cm.Mj  M  Cat  Ki:  ot  -- 

ScBDiviBion  1,  Jltr«Bm*ni  Cor  ula  of  Koodi,  etc.— 

3!K:  cornBpoDdlDgpreTliloii.ClvD Code, sec. ITsi.Badsei 
sec.  l;«:  eonnscllo  wrttUig,  wJien  preiamed,  1  CiO.  ISl 

Sooil*  »n(l  chattels,  growing  crops  are  not,  B  Cil.  ast:  r 
al.CM;  lnsiinncepoUcy,fire,uconateralseciiTltT,a)Ck 
Htocka  boiigtit  on  margin,  47  Cal.  143. 
SDBDiriaioi 

7i:'l;eIote  Bul 
Code,  wc  fill  I 

S>rolunMn«i 
aitTcilLwi: 


gpecUoparion 
ilSkLtfTaCt 
M:  TertHUiere 

§  1974.  No  evidence  ia  adrolssi'ble  to  cbatKe  a  person 
upoD  a  lepreseutation  as  to  tbe  credit  of  a  third  person, 
unless  sucli  representation,  or  some  memoHmdum  there- 
of, be  in  writing,  and  either  subscribed  by,  or  in  the  htmd- 
writing  of.  the  party  to  be  charged. 

CHAPTEE  Vn. 
COirCLITSIVB    OS    TnrAKBWBRABLE   WTt 


§  197a  No  evidence  ia  ,„  _  . 

,  answerable,  unleas  ao  declared  by  tiiiB  Code. 

Ertopp»l— sees.  1908,  If*" 


TITLE  m. 

Of  the  Production  of  Evidenca 

Chap.  I.    By  whom  to  be  produced.    §§  1981-1982. 
n.    Means  of  production.    §§  1985-1997, 
m.    Manner  of  production.    §§2002-2054. 

[616J 
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CHAPTER  L 
B7  WHOM  TO   BS  PRODUCBD. 

§  1961.  Evidence  to  be  produced,  by  whom. 
I  1962.  Writing  altered,  who  to  explain. 

§  1981.  The  party  holding  the  affirmative  of  the  issae 
must  produce  the  eTidence  to  prove  it;  therefore,  the 
burden  of  proof  lies  on  the  partv  who  would  be  defeated 
if  no  evidence  were  given  on  either  side. 

Borden  of  proof— see  nnder  Avfibmativb  Allxoatiovs,  see. 
]669n:  afflrmatlre  matter  In  answer,  where,  8  Cal.  31;  15CaL100:  eject- 
ment in,  61  Cal.  65;  insanity  of,  47  CaL  1S4;  money  paid  under  duress, 
26CaL606. 

fl962.  The  party  producing  a  writing  as  genuine 
ich  has  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration. 
He  may  show  that  the  alteration  was  made  by  another, 
without  his  concurrence,  or  was  made  with  the  consent  of 
the  parties  affected  by  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  the  alteration  did  not  coange  the 
meaning  or  language  of  "the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of,  60  Cal.  613:  Impeaching  certificate  for,  52  CaL 
171 :  in  indictment,  50  Cal.  447 :  need  of  accounting  for,  26  Cal.  85 :  suffi- 
ciently explained,  34  Cal.  664. 

Printed  form— erasure  in,  32  Cal.  88:  construction  of,  sec.  1862. 

CHAPTER  n. 
MEANS  OF  PRODtrcnON. 

il985.  Subpoena  for  Witness  defined. 

1986.  Subpoena,  how  issued. 

1987.  Subpoena,  how  served. 

S  1988.  How,  if  witness  be  concealed. 

S  1988.  When  a  witness  is  compelled  to  attend. 

I  1990.  Person  present  compelled  to  testify. 

§  1991.  Disobedience,  how  punished. 

§  1992.  Forfeiture  therefor. 

S  1993.  Warrant  may  issue  to  bring  witness,  when. 

S  1994.  Contents  of  warrant. 

§  1995.  If  witness  be  a  prisoner,  how  brought. 

§  1996.  On  whose  motion. 

S  1997.  How  examined. 

§  1985.  The  process  by  which  the  attendance  of  a  wit- 
ness is  required  is  a  subpcBna.    It  is  a  writ  or  order  di- 
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rected  to  a  peison  and  requirinj?  his  attendance  at  a  par- 
ticular time  and  place  to  testify  as  a  witness.  It  may 
also  require  liim  to  brine  with  him  any  books,  documents, 
or  other  things  under  his  control,  which  he  is  bound  by 
law  to  produce  in  evidence. 

§  1986.  The  subpoena  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the  court 
before  which  the  attendance  is  required,  or  in  which  the 
issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge, 
justice,  or  other  officer  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  'United  States,  or  of  an^  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  b^  any  judge  or  justice  oi  the  peace  in  places 
"Within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certificate  of  contumacy  to 
said  court,  to  punish  contempt  of  their  process,  as  such 
judge  or  justice  could  exercise  if  the  subpoena  directed 
the  attendance  of  the  witness  before  their  courts  in  a 
matter  pending  therein. 

§  1987.  The  service  of  a  subpoena  is  made  by  showing 
the  original  and  delivering  a'  copy,  or  a  ticket  containing 
its  substance,  to  the  witness  personally,  giving  or  offering 
to  him  at  the  same  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  serv- 
ice must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  1988.  If  a  witness  is  concealed  in  a  building  or  vessel, 
so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  Issuing  a  suDpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  the 
matenality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  the  sheriff  must 
serve  it  accordingly,  and  for  that  purpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed. 
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1969.  A  witness  is  not  obliged  to  attend  as  a  witness 
before  any  court,  judge,  jnstii^e,  or  any  other  officer,  oat 
of  the  county  in  whicn  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  the 
place  of  trial. 

J  1990.  A  person  present  in  court,  or  before  a  judicial 
cer,  may  be  required  to  testify  in  the  same  manner,  as 
If  he  were  in  attendance  upon  a  subpcena  issued  by  such 
court  or  officer. 

§  1991.  Disobedience  to  a  subpodua,  or  a  refusal  to  be 
Rwom,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  officer  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  ms  complaint  or  answer  may  be  stricken  out. 

Disobedience  to  subpcena— 46  Cal.  82. 

Refusal  to  answer— sec.  2066;  35  Cal.  89. 

Oontempt-Hsecs.  1209, 1219. 

§  1992.  A  witness  disobeying  a  subpoBna  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars, 
and  all  damages  which  he  may  sustain  by  the  failure  of 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  copit  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  by  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 
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purpose  of  being  orally  examined,  may  be  made  as  fol- 
lows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  justice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  Court  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  Justice's.  Court,  or 
before  a  juage  or  other  person  out  of  court.  [In  effect 
April  16th,  1880.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

§  1997.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production 
may  be  required.  In  all  other  cases  his  examination, 
when  allowed,  must  be  taken  upon  deposition. 
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CHAPTEE  in. 
MANIYER  OF  PRODUCTION. 

ABT.  I.    MODB  OF  TAKnrO  THE  TE8TIK03nr  OF  WITITBSSBS. 

n.  Affidavits. 
III.  Depositions. 

•  rV.    MAHIVSR  OF  Taking  DBPOBITIOKB  OUT  OF  TKX  8TATB. 

Y.  Hannbb  OF  Taking  Depositions  in  thb  Statb. 
YI.   Oenebal  Bulbs  of  Examination. 

ARTICLE  I. 

HODB  OF  Taking  thb  Testimony  of  Witnxsbbs. 

$  2002. 'Testimony,  in  what  mode  taken. 
S  2003.  Affidavit  defined. 
I  2004.  A  deposition  defined. 
S  2005.  Oral  examination  defined. 
I  2006.  Deposition,  how  taken. 

§  2002.  The  testimony  of  witnesses  is  taken,  in  three 
modbs: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination.* 

§  2003.  An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party. 

Affidavits— «ec.  2009  et  seq. 

§  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enahling  him  to  attend  and  cross-examine. 

Depositions— fiecs.  2019-^3021:  form  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
fact  or  act  upon  it,  the  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

General  rules  of  ezaxnination— sees.  2042-2054. 

§  2006.  Depositions  must  be  taken  in  the  form  of  ques- 
'tion  and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taking  depositions— formerly,  in  narratire  form,  35  CaL30. 
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ABTICLE  n. 

Affidavits. 

2000.  Al&dsylts  and  dejoositlons,  how  taken. 

2010.  X«vldeDce  of  publication*  wbat. 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  In  this  State,  before  whom  may  be  taken 
in  this  State. 

S  2013.  If  mado  In  another  State  of  the  United  States,  before  whom 

taken. 
I  2014.  If  made  in  a  foreign  country,  before  whom  taken. 
S  2015.  Certlflcate  of  the  clerk,  if  taken  before  a  judge  of  a  court  out 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleading 
ox  a  paper  in  a  special  proceeding,  to  prove  tne  service  of 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  permitted  by 
some  other  provision  of  this  Code. 

Use  of  affidavit8--31  Cal.  203. 

Signature— not  essential,  15  CaL  63. 

In  foreign  language— excluded,  23  Gal.  418. 

Extent  of  affidavit— 27  Cai.  296. 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  be  published  in  a  newspaper,  may  be  given  by  the  affi- 
davit of  the  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  in  which 
the  publication  was  made. 

Affidavit  of  publication— see  sec.  413n:  "proprietor"  synonymous 
wlt^  "  printer,'*  37  Cal.  458. 

§  ^011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated 
therein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  officer  of  this  State,  ma^r  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

Persons  authorized  to  take  affidavits— sec.  179,  subd.  8:  official 
character  of  Justice  of  the  peace,  within  the  State,  need  not  appear, 
15CaL53. 
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§  2013b  An  affidavit  taken  in  another  State  of  tbe 
United  States,  to  be  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  irovemor  of  this 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before  any  notary  pnmio  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  havixig  a 
seal.    [In  effect  July  1st,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  eountry  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the 
United  States,-  or  before  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen- 
uineness of  the  signature  of  the  iu&e,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal 
thereof. 

ABTiCLiQ  nr. 

DXPOSITIOHS. 

S2O10.  Deposition,  wben  used. 
9020.  Testtmony  of  a  witness  out  of  the  State,  when  taken. 
2021.  In  the  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimonv  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance«of  the 
defendant;  and,  in  a  special  proceeding,  at  anytime  after 
a  question  of  fact  has  arisen  therein. 

scanner  of  taking  depositions  out  of  the  State—eec.  2024  et  seq. 

§2021.  The  testimony  of  a  witness  in  this  State  may  be 
en  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  on  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  thereiu,  in  the  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
munediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended. 
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2.  When  the  iritness  resides  out  of  the  county  in  which 
his  .tesiimeny  is  to  be  nsed. 

3.  When  the  witness  is  abont  to  leave  the  connty  wheie 
the  action  is  to  be  taied,  and  will  probably  continue  ab- 
sent when  the  testimony  is  required^ 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  iniirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  moticm,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided,  that  the 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Depositioa^mode  of  takinar,  sec.  2006:  who  may  take,  2  CaL  25;  sec. 
179,  saM.  3;  in  this  state,  manner  of  taklnff,  sec.  2031  etseq. :  name  part 
of  testimony,  49  Gal.  383 :  service  of,  47  Cal.  644 :  strict  constractloii  be* 
fore  Code,  2  Cal.  26, 383 :  amending  answer  after,  47  CaL  174. 

SUBDFVision  1.   Party,  etc.— 29  CaL  619. 

Subdivision  2.  Out  of  county— 29  CaL  619. 

ABTICLE  IV. 
Haitnsb'ov  Takteto  Depositions  Otrr  ov  the  State. 

S  2024.  Testimony  of  witness  out  of  State  taken  npon  commission  Is- 

•     sued  under  seal,  upon  notice.   To  wbom  to  issue. 
S  2025.  Proper  Interrogatories  may  he  prepared,  ormay  be  Widyed  by 
the  parties. 

i2026.  Authorities  and  duties  of  commissioner. 
2027.  Trial,  when  postponed  for  reason  of  non-return  of  commission. 
2028.  Depositions,  oy  whom  used. 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  be  taken  upon  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof ,  on  the  application  of  either  party,  upon 
live  dajrs'  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
agree,  to  any  judge  or  justice  of  the  peace,  or  commis- 
sioner, selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  nnnister,  embassador,  consul,  yice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
IGth,  1880.] 

Oommissioner-«8toppel  to  dispute  regularity  of  appointment,  27 
Cal.  377. 
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§  2025.  Such  proper  intenogaftories,  direct  aoid  csoss. 
as  the  respectiye  parties  may  prepare  to  be-  settted,  ii 
the  parties  disagree  as  to  their  form,  by  the  jadge  or  offi- 
cer G^ranting  the  order  for  the  oommissicai,  at  a  day  fixed 
in  the  order,  may  be  annexed  to  the  oommiBsion;  or,  -when 
the  parties  agree  to  that  mode,  the  examiiiatioii  may  be 
without  written  interrogatories. 

Inteirog«toxi«i--qoe8tion  and  answer  In  deposltiODS,  sec.  2108. 

§  2026.  The  commission  must  authorize  the  coimnift- 
sioner  to  administer  an  oath  to  the  witness,  and  to  take 
his  deposition  in  answer  to  the  interrogatories,  or  ^rhen 
the  examination  is  to  be  without  interrogatories,  in  re- 
spect to  the  question  in  dispute,  and  to  certify  the  depo^ 
sition  to  the  court,  in  a  sealed  envelope,  directed  to  the 
clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usual  channel  oi  convey- 
ance. 

Oertiflcate— sec.  2032»;  27  Gal.  372. 

§  2027.  A  trial  or  other  proceeding  must  not  be  post- 
poned by  reason  of  a  commission  not  returned,  excei>t 
upon  evidence,  satisfactory  to  the  court,  that  the  testi- 
mony of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Gontinnance—none,  where  no  diligence  in  obtaining  oommlssf  on,  2 
CaL688. 

§^028.  The  deposition  mentioned  in  this  article  may 
be  used  by  either  party  on  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notice, 
subject  to  all  just  exceptions. 

ARTICLE  V. 

MAsmcB  oir  TAxnra  DBPOsmoirs  nr  this  Statb. 

§  2031.  Depositions  may  1)e  taken  1>efore  a  Jadge,  etc.,  upon  notice  to 

S  2032.  Manner  of  taUng  depositions.  May  be  nsed  by  eitber  party 
on  the  trial. 

2033.  When  deposition  excluded. 

2034.  A  deposition  once  taken  may  be  read  at  any  timo. 

2035.  Deposition  in  this  State  to  be  used  In  other  States. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  If  no  commission. 

2038.  Deposition,  how  taken. 

§  2031.  Either  part^  may  have  the  deposition  taken  of 
a  witness  in  this  State,  in  either  of  the  cases  mentioned  in 
section  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  on  serving  upon 
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-the  advene  party  previous  notice  of  the  time  and  place 
of  examination,  together  with  a  copy  of  an  affidavit,  snow- 
ing that  the  case  is  within  that  section.  Sach  notice  must 
"be  at  least  five  .days,  adding  also  one  day  for  every  twenty- 
five  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is 
griven,  unless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
scribe  a  shorter  time.  When  a  shorter  time  is  prescribed,. 
a  copy  of  the  order  must  be  served  with  the  notice. 

I9'otice--absence  of,  5  Gal.  444:  contents  of,  6  Gal.  559:  proof  x>f  serv* 
Ice  of,  43  GaL  485:  service  of,  before  Code,  47  Gal.  644:  snmcieuey  of,  17 
CaL  37 :  time  shortened,  17  GaL  37. 

§  2032.  Either  party  may  attend  the  examination  and 
pat  such  questions,  direct  and  cross,  as  may  be  proper. 
The  deposition,  when  completed,  must  be  carefully  read. 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  the  action  is  pending,  or  to 
such  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  by  the  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other  proceeding' 
against  auy  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  the  saihe  was  stated  at 
the  time  of  the  examination.-  If  the  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  tri^l 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  loay  be  also  read  in  case  of  the 
death  of  the  witness. 

Sx  parte  deposition— after  notice,  6  Gal.  17. 

Oertiflcate— 6  Gal.  559;  18  Gal.  330;  35  Gal.  30. 

Objections  to  deposition— 2  Gal.  383;  3  Gal.  94;  9  GaL  68;  14  Gal.  542; 
18  Cal.  330;  19  Gal.  683;  22  Gal.  42:  36  GaL  191;  43  GaL  485;  when  not  ad- 
xoissible  against  executor,  51  GaL  101.  . 

§  2033.  Notwithstanding  the  taking  of  a  dei>osition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  ag^ainst  whom  it  is 
offered  to  enable  him  to  attend  the  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair. 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same 
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action  or  proceeding,  or  in  any  other  action  betw^een  the 
Bame  parties  upon  the  same  sabject,  and  is  then  deoned 
the  evidence  oi  the  party  reading  it. 

Reading  depo8itioii*-iii  sune  action,  14  CaL 542 ;  sec.  2028 :  In  anoClRr 
action,  by  stipulation,  22  CaL  42. 

§  2035.  Any  party  to  an  action  or  special  proceeding 
in  a  court,  or  before  a  judge,  of  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing  in  this  State,  to  he 
used  in  such  action  or  proceeding,  in  the  cases  mentioned 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  has 
been  Issued  from  the  court,  or  a  judge  thereof,  before 
which  such  action  or  proceeding  is  pending,  on  producing 
the  commission  to  a  judge  of  the  Superior  Court,  with  an 
affidavit  satisfactory  to  nim  of  the  materiality  ox  tbhe  tes- 
timony, he  may  issue  a  subxKBna  to  the  witness,  requinnc 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  specified  time  and  place.  [In 
effect  AprU  16th,  1880.] 
Snt>p(8na«-4ec.  1985  etteq, 

§  2037.  If  a  commission  has  not  been  issued,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  affidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issued ; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpcena  requiring  the  wit- 
ness to  appear  and  testify  before  him  at  a  specuded  time 
and  place.    [In  effect  AprU  16th,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  judge 
or  justice  must  cause  nis  testimony  to  be  taken  in  writ- 
ing, and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceeding  is  pending, 
in  such  manner  as  the  law  of  that  State  requires, 

ABTICLE  VI. 
OBinSBAIi  BULES  OF  EZAMINATIOir. 

2042.  Order  of  proof,  how  regulated. 

2048.  Witnesses  not  under  examination  may  l>e  exdaded. 

2044.  Court  may  control  mode  of  interrogation. 

2045.  Direct  and  cross-examination  deitned. 
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204A.  Zjeading  qnestion  defined. 

9047.  "Wlien^niess  may  refresb  memory  tK)m  notes. 

?048.  Cross-examliiation.astowliat. 

2049.  Party  producinEf  ^tness,  how  far  may  impeach  hts  credit. 

8600.  WltnoBs,  how  examined.  "VHien  re-examined. 

2051.  How  impeached. 

2052.  Same. 

2058.  Evidenee  of  good  character,  when  allowed. 
I  2054.  Writing  shown  to  witness  may  be  mspected  by  adverse  party. 

§  2042.  The  order  of  proof  must  be  regulated  by  the 
»ound  discretion  of  the  court.  Ordinarily,  the  party  be- 
ginning the  case  must  exhaust  his  evidence  before  the 
other  party  begins. 

Order  of  proof— controlled  by  coart»sec.  607  and  note:  reopeniusr 
case,  sec.  607,  subd.  3,  note,  and  5  Gal.  137 :  in  criminal  case,  47  Cal.  388 : 
where  assignment  of  contract,  27  Gal.  248. 

§  2043.  If  either  party  requires  it,  the  ludee  may  ex- 
clude from  the  court-room  any  witness  oi  thie  adverse 
party,  not  at  the  time  under  examination,  so  that  he  may 
not  hear  the  testimony  of  other  witnesses. 

Exclusion  of  witnesses— proper,  53  Gal.  491 :  discretion  of  court,  29 
Cal.  622:  effect  of  disobeying  order  for,  20  Cal.  436. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive for  the  extraction  of  the  truth  as  may  be;  but  subject 
to  this  rule— the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  fit.  The  court,  however,  may  stop 
the  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Control  of  coort— oVer  examination,  47  Cal.  194:  answer  of  witness, 
sees.  2065, 2066:  stopping  farther  testimony,  39  CaL  38. 

§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, les^ing  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
making  it  appear  that  the  interests  of  justice  require  it. 
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§  2CM7.  A  witness  is  allowed  to  refresh  his  vauaatKj 

ruspectlDg  a  fact,  by  anything  written  by  himself  or  under 
l:is  direction  at  the  time  when  the  fact  occurred  or  immA- 
d lately  thereafter,  or  at  any  other  time  when  the  fact  was 
fresh  in  his  memory  and  he  knew  that  the  same  was  .cor- 
rectly stated  in  the  writing.  Bat  in  such  case,  the  writ- 
ing must  be  produced  and  may  be  seen  by  the  adveise 
party,  who  may,  if  he  choose,  cross-examine  the  witness 
upon  it,  and  may  read  it  to  the  jury.  So,  also,  a  witness 
may  testify  from  such  a  writing,  though  he  retain  no 
recollection  of  the  particular  facts,  but  such  evidence 
must  be  received  with  caution. 

Refreshing  mtmoxj—A  Cal.  260;  49  CaL  166. 
Inspection  of  writing— shown  to  witness,  sec.  2054. 

§  2048.  The  opposite  party  may  cross-examine  the 
witness  as  to  any  facts  stated  in  his  direct  examination  oi 
connected  therewith,  and  in  so  doing  may  put  leading 
questions,  but  if  he  examine  him  as  to  other  matters, 
Huch  examination  is  to  be  subject  to  the  same  rules  as  a 
direct  examination. 

Oross-ezamination,  scope  and  extent  of— common  territory,  on,  96 
CiOl.  223:  credlbUity  of  witness,  attackhig.  27  Cat.  66;  39  CaL  €25;  53  CaL 
4J5,  and  see  Impeachment:  directliu;  attention  of  wlboess,  4j6  CaL  121 : 
discretion  of  court.  36  C2U.223;  45  Cal.  146;  47  Cal.  194:  forcible  entry 
aud  detainer,  36  Cal.  580:  impeachment  by  collateral  qnestlon,  63  CaL 
()5, 119:  new  matter,  etc.,  14  Cal.  18:  25  Cal.  212;  30  CaL  159:  32  Cal.  106: 
objection,  raising  In  time,  45  Cal.  146:  party  as  witness,  41  CaL  42S:  pro- 
hibiting continuance,  47  CaL  194:  range  of,  33  Cal.  641;  61  Cal.  75. 597: 
recall  for,  49  CaL  632:  50  Cal.  137:  responsive  to  direct  examination,  5 
Cal.  450:  7  Cal.  561;  14  Cal.  18;  33  Cal.  99;  stopping  further  teatlmony. 
sec.  2044:  stopping  one's  own  witness,  36  Cal.  223. 

§  2049.  The  party  producing  a  witness  is  not  allowed 
to  impeach  his  credit  by  evidence  of  bad  character,  but  he 
may  contradict  him  by  other  evidence,  and  may  also  show 
that  he  has  made  at  other  times  statements  inconsistent 
with  his  present  testimony,  as  provided  in  section  two 
thousand  and  fifty-two. 

Scope  of  provision— 30  CaL  394. 

Discrediting  one's  own  witness— 49  Cal.  384:  when  not  permitted, 
30  Cal.  360:  no  need  of  contradicting  at  time,  22  Cal.  231 :  party  made 
one's  witness,  estoppel  as  to,  12  CaL  308. 

§  2050.  A  witness  once  examined  cannot  be  re-exam- 
ined as  to  the  same  matter  without  leave  of  the  court,  but 
he  may  be  re-examined  as  to  any  new  matter  upon  which 
lie  has  been  examined  by  the  adverse  party.  And  after 
the  examinations  on  both  sides  are  once  concluded,  the 
witness  cannot  be  recalled  without  leave  of  'the  court 
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Lieave  is  granted  or  withheld,  in  the  exercise  of  a  sound 
liscretion. 

Recalling  witness— In  criminal  case,  49  CaL  623:  discretion  of  court, 
sec.  607,  subd.  3,  note;  50  Cal.  137;  51  Cal.  191. 

§  2051.  A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence, 
or  "by  evidence  that  his  general  reputation  for  truth,  hon- 
esty, or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that 
lie  lias  been  convicted  of  a  felony. 

Gompare^-sec.  1847. 

Impeaching  adverse  witness  —  General  reputation  had,  personal 
knowledge  not  suiBcient,  53  Cal.  68:  credibility,  41  CaL  66;  48  Cal.  185;  49 
Gal.  32. 632 :  not  believing  under  oath,  12  Cal.  30iB ;  35  Cal.  553 :  bostiUty,  48 
Cal.  185 :  chastity,  lack  or,  not  ground,  27  Cal.  630 ;  48  Cal.  553.  Previous 
eonvietion  of  felony,  89  Cal.  449, 614, 6f)7;  50  Cal.  233;  51  Cal.  597.  Range 
of  eroM-examintUion,  collateral  matters,  51  Cal.  507;  53  Cal.  65.  119: 

good  character,  showing  after  impeachment,  sec.  2053n :  laying  f  ounda- 
Lon,  63  CaL  425.  . 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
•yhXh  his  present  testimony;  but  before  this  can  be  done 
tlie  statements  must  be  related  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  he  must 
be  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
put  to  him  concerning  them. 

tneonsistent  statements  of  witness—impeachment  by  showing,  2 
CaL  326;  16  Cal.  173,222;  17  CaL  605;  21  Cal.  368;  25  CaL  587:  29  CaL  421. 
492;  33  Cal.  522;  43  CaL  162:  44  CaL  452;  47  Cal.  138;  48  Cal.  85,  185;  49 
CaL  384;  50  CaL  628;  51  Cal.  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 
not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 
action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character— effect  of, 49  Cal.  485:  In  criminal  case, 
49  Cal.  629:  after  impeachment,  48  CaL  61;  50  Cal.  233:  judge's  indorse- 
ment of  witness  improper,  27  Cal.  300:  rebuttlug,  irreievaut,  Donnelly 
0.  Curran,  March  18tn,  1880,  5  Fac.  C.  L.  J.  215. 

§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness— open  to  inspection,  where  merely 
identified,  52  Cal.  457:  where  put  in  evidence,  40  Cal.  638;  where  done 
to  refresh  memory,  sec.  2047. 
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TTTLB  IV. 
OF  THE  BFFBCT  OF  BVIDENCBL 

S  2061.  Jury  judges  of  effect  of  eTldence,  Imt  to  be  Instructed  on 
lam  points. 

§  2061.  The  juryt  subject  to  the  control  of  the  court, 
in  the  cases  specified  in  this  Code,  are  the  judges  of  the 
effect  or  value  of  evidence  add^ressed  to  them»  except 
when  it  is  declared  to  be  conclusive.  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
1b  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  thej  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  nnmber 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution.     . 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 

offered,  when  it  appears  that  stronger  and  more  satisf ao- 

tory  was  within  the  power  of  the  party,  the  evidence 

offered  should  be  viewed  with  distrust. 

FiroTince  of  joiT— questions  of  fikct,  sec.  2101:  effect  of  evidence, 
30  Cal.  151:  40G8L  272:  48  Cal.  80;  51  Cal.  60S;  53  CaL  415.  USS;  Helbingv. 
Svealns.  Co.,  Feb.  1201,  1880:  4  Pac.  C.  L.  J.  555:  Myers  «.  Spooner, 
July  8th,  1880. 5  Pac,  C.  L.  J.  ttl2:  credibility  of  witnesses,  see  last  sab* 
head,  and  47  Gal.  531. 

Froriaoe  of  conrt— compare  sec.  006  and  notes,  sec  2103. 

SuBDivisiov  2.  Majority  of  witnessea— not  decisive,  38  CaL  57: 
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3(no«t  positlre  testimony  may  be  rejected,  15  GaL  638:  Jury  are  jndges 
of  credibility,  see  under  FBOViif oe  of  Juky,  note  supra. 

SUBDivigioir  8.  Witness,  ialne  in  part— to  be  distmsted  in  all; 
-willf ul  falsity  requisite,  53  CaL  491 :  disregarding  testimony  Improper, 
SOCal.  151;  53ClJ.854. 

Subdivision  4.  Aooomplioe— distrusting  testimony  of,  etc^  see  39 
C;al.614;  53 Cal. 601, 604, corroborating 30 GalTsie;  39Cal.403;  50Gal.450. 

Admisilona-<0ee  see.  1870,  subd.  2  and  note. 

SUBDIVISION  5.  Civil  caaas— affirmative  of  issue  to  be  proved, 
see  sec.  1981 :  preponderance  of  evidence,  60  Cal.  638* 

Criminal  oaaea— beyond  reasonable  doubt,  51  Cal.  872;  53  Cal.  446; 
C3  CaL  67 :  same  on  Justlflcation  of  truth  in  slander,  50  Cal.  631. 

SUBDinsioir  7.  Weaker  evidence.  ofl^ed*-5  Cal.  249;  9  Cal.  430. 
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TITLE  V. 
OF  THE  RIOHTS  AND  DUTIES  OF  '^KTZT- 


S  20M.  WltaenettMnrnd  to  attend  wfiensabpoBOMd. 
S  2065.  Witnesses  bound  to  answw  qaestlons. 
.  li  2066.  Blgbt  of  witnesses  toproteetton* 
S  2067.  Witnesses  protected  fnAn  arrest  when  attending,  or  gvdng  or 

returning. 
I  2068.  Ajrrest  to  be  made  Told.  and  party  making  arrest  llalde*  etc. 
I  2069.  To  make  affidavit  if  urestedl 
I  2070.  Court  to  discbacge  witness  from  arrest. 

§  2064.  A  witness,  served  with  a  sabpcma,  must  at- 
tend at  the  time  appointed,  with  any  papers  under  his 
control  required  by  the  subpoena,  and  answer  all  pertinent 
and  legal  questions;  and,  unless  sooner  dischazged,  must 
remain  until  the  testimony  is  closed. 

SnbpoBiia— sees.  1985, 1991. 

Answering  qnestiona— sec.  2065. 

Witnessea— competency,  etc,  sees.  1878-1884:  ftTsmlnation,  Impeacb- 
ment,  refreshing  memory,  etc.,  sees.  20£t-206l. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  have  a  tendency  to  subject  him  to  nun- 
ishment  for  a  felony;  nor  need  he  give  an  answer  wnich 
will  have  a  direct  tendency  to  degrade  his  character^an- 
less  it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  wnich 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,  7 
Gal.  184;  degrwUng  answer.  35  Cal.  89;  39  Cal.  448. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  of  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Oompare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  prohibition  of, 
see  Const.  Gal.  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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court,  judge,  commissioner,  referee,  or  other  person,  in  a 
case  wnere  the  disobedience  of  the  witness  may  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

Exemption  firom  arrest— but  not  from  obeying  ordinary  process,  6 
Cal.«2. 

t2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ing  section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  double  the  amount  of  the  dam- 
ages which  may  be  assessed  against  him,  and  is  also  lia- 
"ble  to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subpodna,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 
Contempt  of  conrt— see  sees.  1209-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
the  arrest  in  ignorance  of  the  facts  creating  the  exonera* 
tion,  but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make  an 
affidavit  stating— 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whlcnthe  subpoena  was  issued;  and, 

2.  That  ue  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest ; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  effect  April  16th,  1880.] 


^ 


TITLE  VI. 

Of  Evidence  in  Partictilar  Cases,   and 
MisceUanepns  and  GFeneral  Provisions. 

Chap.    I.    Evidence  in  partionlar  cases,  §$  2074*2079. 

XL    Proceedings  to  perpetuate  testimony,  §§  2063- 
2089. 
UL    Administration    of    oaths  and  afitonationa, 

§§2093-2095. 
IV.    General  provisions,  §§  2101-2104. 

[634] 
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CHAPTER  I. 
EVIDENCE  IN  PARTICULAR  CASES. 

S  2074.  An  offer  equivalent  to  payment. 

i  2fflb,  Whoever  pays  entitled  to  receipt. 

§  2076.  Oblections  to  tender  must  be  specified. 

52077.*  Bules  for  construing  description  of  lands. 
2078.  Compromise  offer  or  no  avail. 
2079.  In  action  for  divorce,  admission  not  sufficient. 

§  2074.  An  offer  in  writing  to  pay  a  particular  sum  of 
xQoney,  or  to  deliver  a  written  instrument  or  specific  per« 
sonal  property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  of  the  money,  instrument, 
or  property. 

Offer  to  compromi8e--secs.  997,  2078. 

Teiider— alleging,  15  CaL  376:  34  Cal.  616 :  attorney  in  fact,  bt,  1  Cal. 
337 ;  49  Cai.  586 :  effect  of.  14  Cal.  519;  34  Cta.  666;  41  Gal.  133 :  sufficiency 
of,  5  Cal.  339:  15  Cal.  208:  32  CaL  168;  Hermann.  Haflenegger, Feb.  12Ui, 
1880, 4  Pac.  C.  L.  J.  559:  sureties,  by,  26  Cal.  535. 

§  2075.  Whoever  pajrs  money,  or  delivers  an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  the  amount  or  kind  oi 
property,  he  must  specify  the  amount,  terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  after- 
ward? 

§  2077.  The  following  are  the  rules  for  constructing  the 
descriptive  part  of  a  conveyance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  suffi- 
cient circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars ; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measure- 


§§  2078-9  KviDEvoB  or  pABncuLAB  CASB0.  eas 


ment,  either  of  lines,  angles,  or  sorfaoes,  the 
or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramonnt  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navisable,  is  the 
boundarr,  the  rights  of  the  grantor  to  the  nuddle  of  the 
road  or  tne  thread  of  the  stream  are  included  in  the  con- 
veyance, except  where  the  road  or  thread  of  the  stream 
'  is  held  under  another  title; 

5.  When  tide- water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  includecl  in  the 
conveyance.  When  a  navigable  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water-mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  l8t»  1874.] 

Description  in  oonveyance--coiistraction  of,  sec.  1860;  10  Cal.  IST; 
24  Gal.  439:  25  Cal.  296. 440:  29  Cal.  886;  90  Cal.  468;  34  Cal.  334;  96  GaL 
122, 606:  37  Cal.  432;  39  Cal.  122. 239:  42  Cal.  8261  43  CaL  171, 219;  44  Cal. 
132;  47  CaL  474:  49  Cal.  69:  SO  Cal.  171, 429;  51  Cal.  125,  198;  52  GaL  154, 
900, 679, 659.  Sherman  v.  McCartby,  March  Srd,  1880, 6  Pac.  C.  1,.  J.  58: 
Black  V.  Sprague,  March  6th,  1880, 5  Pac.  C.  L.  J.  92:  constractlon  ox 
instruments,  generally,  sec.  18S9  and  note. 

SuBDmsiov  1.  Definite  particulars  prvrall— 10  CaL  e21;  16  GaL 
514;  27  Cal.  67;  34  Cal.  624:  36  CaL  125:  41  CaL  268;  44  GaL  182,  257;  45 
Cal.  132, 610;  47  CaL  561 ;  48  Cal.  28;  49  GaL  525;  53  CaL  589. 

SUBDinsioisr  2.  Boundaries  or  monuments  paramonnt—lO  Cal* 
590:  11  CaL  197;  12  CaL  163:  17  Cal. 231;  22  Cal. 496;  26  CaL 615;  28 GaL  175; 
29  Cal.  178, 386;  82  CaL  11, 219;  84  Cal.  334;  37  Cal.  486:  88  CaL  481:  39 CaL 
612:  43  Cal.  219;  47  CaL  67;  50  CaL  376,  439;  92  CaL  442,  496:  53  CaL  816; 
and  see  Black  v.  Sprague,  March  6th,  1880, 6  Pac  C.  L.  J.  92. 

SUBDivisioK  8.  Lines  and  angles  prevail— 22  Cal.  502. 

SUBDivisiOK  4.  Road  or  stream  as  boundary— 22  CaL  484;  25  GsL 
122;  42  Cal.  826;  50  Cal.  31;  51  Cal.  195, 425. 

SUBDlvlSlOir  6.  Reference  to  map— 10  Cal.  589;  24  CaL  485;^  CaL 
448:  47  Cal.  52:  50* Cal.  821, 333, 429, 450;  Black  v.  Sprague,  March  6t&, 
1880, 5  Pac.  C.  L.  J.  92. 

§  2078.  An  offer  of  compromise  is  not  an  admission 
that  anything  is  due. 
Offer  to  compromise— after  suit  brought,  sec.  907. 

§  2079.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  su£S.cient  to  justify  a  judgment 
of  divorce. 

DiTorce— generally,  sec.  76,  subd.  4,  note. 

Confessions— must  be  corroborated,  41  Cal.  108:  as  evidence  g6De^ 
ally,  sec.  1870,  subd.  7n, 
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CHAPTEB  n. 

PROCEEDINGS    TO     PERPETUATE    TESTI- 
MONY. 

S  2068.  Eridence  may  be  perpetuated. 
~  2084.  lianner  of  application  for  order. 

2085.  Notice  of  time  and  place  to  be  given. 

2086.  Manner  of  taking  tne  deposition. 

2087.  Deposition  to  be  filed. 
2068.  Wnen  the  evidence  may  be  produced. 

I  2089.  Effect  of  the  deposition. 

§  2063.  The  testimony  of  a  witness  ma^be  taken  and 
perpetnated  as  provided  in  this  chapter. 

§  2084.  The  applicant  must  produce  to  a  judfire  of  the 
Superior  Court  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  State,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 

-the  title  to  property  in  which  he  is  interested,  or  to  estab- 

'lisb  marriage,  descent,  heirship,  or  any  other  matter  which 

niay  hereafter  become  material  to  establish,  though  no 

suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 

-may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.   The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  lyotice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  prop- 
erty to  be  affected  by  such  evidence  is  situated,  or  the 
judge  making  the  order  resides,  as  may  be  directed  by 
him,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.    The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.     [In  effect 
Aprill6th,  1880.] 

Code  Civ.  Fboo.- 
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g  2085.  The  penon  appointed  hy  tiie  Jodee  to  tab 
the  depoeitiona  Is  aathonzed,  if  a  resident  of  tiiis  fttit^ 
on  receiTing  a  copy  of  the  order  of  the  jadi^  and  of  As 
notice  prescribed  in  the  last  section,  with  proof  <tf  its  9S^ 
Bonal  service  or  publication— <xr,  if  a  zeeident  withouot  tlM 
State,  on  receiving  the  commission  mentioned  in  tiw 
next  section,  with  proof  of  like  servioe  of  pablicaftiansf 
the  notice— to  take  the  deposition  of  the  wiUiess  namaiiB 
the  order  of  the  judge,  or  in  the  commission,  or,  if  mon 
than  one  witness  is  thus  named,  of  such  of  them  as  sp> 
pear  before  him,  at  the  time  designated,  and  tbe  takiq; 
of  the  same  may  be  continued  from  time  to  tim.e.  ffa. 
effect  July  Ist,  1874.] 

§  2066.  The  examination  must  be  by  question  and  aa>  < 
swer,  and  if  the  testimony  is  to  be  taken  in  another  Statib, 
it  must  be  taken  upon  a  commission  to  be  issued  bv  the 
judge  allowing  the  examination,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositioDS 
taken  under  commission  in  pending  actions,  unless  tbe 
parties  expectant,  if  known,  otherwise  agree.  If  sudi 
parties  are  unknown,  notice  of  the  settlement  of  the  iiir 
terrogatories  shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  subsciibed 
by  the  witness,  then  certified  by  the  officer  or  person  tiJc- 
ing  the  same,  and  shall  then  be  sealed  up  and  deUvered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
file  tbe  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice.  Lin  effect  July 
Ist,  1874.] 

§  2087.  The  petition  and  order,  and  papers  filed  by  the 
judge  £^8  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  are  prima /acie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2088.  If  a  trial  be  had  between  the  parties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  such  depositions  prove,  or 
tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  be  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony, 
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-Cslie  depositions  or  copies  thereof  may  be  used  by  either 
jparty,  subject  to  all  legal  objections;  but  if  the  parties 
Cbttended  at  the  examination,  no  objection  to  the  form  of 
^KTt  interrogatory .  can  be  made  at  the  trial,  unless  the 
isame  was  stated  at  the  examination.    [In  effect  July  1st, 

^  2089.  The  deposition  so  taken  and  read  in  evidence 
lias  the  same  effect  as  the  oral  testimony  of  the  witness, 
stud  no  other,  and  every  objection  to  the  witness  or  to  the 
^relevancy  of  any  question  put  to  him,  or  of  any  answer 
^iven  by  him,  may  be  made  in  the  same  manner  i^  if  he 
-vv^ere  examined  orally  at  the  trial. 


I 
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CHAPTER  in. 
■A  PM IWIBTKATION    OF    OATHS    AJVD 


S  209S.  Judicial  and  certain  officers  sattaorind  to  adminlBter  Ottilia. 

S  2094.  Form  of  ordinary  oath  to  a  witness. 

S  20d9.  Form  may  be  Tarled  to  suit  Witness' 1)elief. 

(  2096    Same 

^  2097*'  Any  person  who  prefers  it  may  declare  or  affirm. 

§  2093.  £yerycoiirt,eyery  judge  or  clerk  of  any  court, 
every  justice  ana  every  notary  public,  and  every  officer 
or  person  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- 
minister oaths  or  afSrmations. 

Administration  of  oaths->by  whom,  sec.  128,.8nl>d.  7:  sec.  177»  sabd. 
4 ;  Political  Code,  sees.  1028, 4118 :  by  clerk  for  court,  48  CaL  197 :  preUm- 
inary  questions,  49  CaL  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  lorm:  '^You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and ,  • 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1874.] 

%  2095.  Whenever  the  court  before  which  a  person  is 
offered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

§  2096.  When  a  i>erson  is  sworn  who  believes  in  any 
other  than  the  christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremonies  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing form:  "You  do  solemnly  affirm  (or  declare)  that,"    • 
etc.,  as  in  section  two  thousand  and  ninety-four. 
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CHAPTER  IV. 
GENBRAL  PROVISIONS. 

S  2101.  Qaestlons  of  fact  to  be  decided  by  the  jury,  and  the  evidence . 
addressed  to  them. 

!2102.  Queations  of  law  addressed  to  the  court.  ^ 

21iHI.  uaestlons  of  fact  by  court  or  referee. 
2104.  Moneys  paid  Into  court. 

§  2101.  All  questions  of  fact,  where  the  trial  is  by 
jury,  other  than  those  mentioned  in  the  next  section,  are 
to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
"be  addressed  to  them,  except  when  otherwise  provided 
"by  this  Code.    [In  effect  July  1st,  1874.] 

Oompare— sec.  2061. 

QnestionB  of  fact,  for  jury— 4  Gal.  260;  9  GaL  065;  18  Gal.  876;  25  Gal. 
197;  ^  GaL  215;  82  Gal.  213;  34  Gal.  663:  and  see  52  Gal.  815;  People  v. 
"Wong  Ah  Ngow,  Feb.  10th,  1880, 4  Pac.  G.  L.  J.  552;  People  v.  Mitc|iell, 
May^9th,  1^,  5  Pac.  G.  L.  J.  473:  effect  of  evidence,  for  iury,  sec. 
2061  and  note:  fraudulent  intent,  Civil  Gode,  sec.  3442;  50  Gal.  13«,  140; 
negligence,  as  to,  50  Cal.  578, 581 ;  52  Gal.  45:  nuisance.  29  GaL  156;  30  Gal. 
379;  45  GaL  55:  presumptions  of  fact,  51  Gal.  588. 

§  2102.  All  questions  of  law,  including  the  admissi- 
'biuty  of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Province  of  court— questions  of  law,  6  Gal.  119;  15  Gal.  27, 367;  24  Gal. 
268;  30  Gal.  548:  36  Gal.  462;  44  Gal.  145;  45  Gal.  255;  49  Gal.  253:  52  Gal. 
244:  admissibility  of  evidence,  etc., 4  Gal.  105;  23  Gal.  339;  47  GaL  194;  49 
CaL  66:  construction  of  writings,  39  Gal.  528;  50  Gal.  32. 

Knowledge  of  the  court— scope  of  Judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially' autnor- 
ized  by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 


^ 
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with  the  county  treasurer,  to  be  held  by  him  subject  to 
the  order  of  the  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Sach  ap- 
pointment shall  be  filed  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  rcTOcation  In  writing  is  filed  with  the  county 
treasurer,  who  shall  thereupon  write  "revoked,"  in  ink 
across  the  face  of  the  appointment.  [In  effect  j  oly  Ist^ 
1874.] 
"  Deposit  in  court— «ec8. 872-574;  corresponding  prorision,  see.  ffTS. 

Deposit  with  coontjr  treasurer— liable  to  taxation,  90  CaO.  242. 

Final  repealing  clanae-H^ompare,  sees.  9, 18. 
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INSOLVENT  ACT  OF  1880. 


ARTICLE  I. 
GENERAL  SUBJECT  OF  THE  ACT. 

§  1.  Eyery  insolvent  debtor  may,  upon  compliance 
with  the  provisions  of  this  act,  be  discharged  from  his 
debts  and  liabilities.  This  act  shall  be  known  and  may 
be  cited  as  the  Insolvent  Act  of  eighteen  hundred  and 
eighty. 

Strict  constmction— 7  CaL  428;  9  Cal.  478;  31  CaL  167. 

Insolyency  decisions— sec.  1822n. 

Repealing  clanse— sec.  €8. 

Stnpension— of  State  Insolrent  laws  by  Federal  Bankmpt  Law, 
Boedfleld  v.  Bead,  July  aoth,  1880;  Lewis  v.  Santa  Clara  Ck>imty  Court, 
Sept.  8rd,  1880. 

ARTICLE  n. 

VOLUNTARY  INSOIiVENCT. 

§  2.  An  insolvent  debtor,  owins  debts  exceeding  in 
amount  the  sum  of  three  hundred  dollars,  may  apply  by 
petition  to  the  Superior  Court  of  the  county,  or  city  and 
county,  in  which  he  has  resided  for  six  months  next  pre- 
ceding the  fiKng  of  his  petition,  to  be  discharged  from  his 
debts  and  liabilities.  In  his  petition  he  shall  set  forth  his 
place  of  residence,  his  inability  to  pay  all  his  debts  in 
full,  his  willingness  to  surrender  all  his  estate  and  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  a 
discharge  from  his  debts  and  liabilities,  and  shall  annex 
thereto  a  schedule  and  inventory,  and  valuation,  in  com- 
pliance with  the  provisions  of  this  act.  The  tiling  of  such 
petition  shall  be  an  act  of  insolvency,  and  thereupon 
such  petitioner  shall  be  adjudged  an  insolvent  debtor. 

Petition— requisites,  8  Gal.  44;  19  Cal.  162:  82  Cal.  406;  and  see  next 
note:  amendment, sec.  8»;  22  Cal.  38 :  objections, raising,  sec.  dOn. 

Besidenoe— six  montbs  In  conntjr,  arerrlng  in  petition,  10  Cal,  483; 

[645] 
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S8  Gal.  680, 540;  S4Cal.92;  andcoimxiare,28GaLttO:  geoflnUy,  see  Code 
Civ.  Froo.  sec.  196,  sobd.  In. 

Superior  Oonrt— jnrlscUctioii  of  proceedings  in  Insolyency,  Code 
Civ.  Froc.  sec  76,  snbd.  4. 

§  3.  Said  schedule  mtist  contatn  a  full  and  tme  state- 
ment of  all  hisdebta  and  liabilities,  ezMbitiog  to  the  best 
of  his  knowledge  and  belief  to  whom  said  debts  or  liabil- 
ities are  dae,  the  place  of  residence  of  his  creditors,  and 
the  sum  due  to  each;  the  nature  of  the  indebtedness  or 
demand,  whether  founded  on  written  security,  obligation, 
contract,  or  otherwise;  the  true  cause  and  consideration 
thereof,  and  the  time  and  place  when  and  where  said,  in- 
debtedness accrued,  and  a  statement  of  any  existing 
pledge,  lien,  mortgage,  judgment,  or  other  secnrityfor 
the  payment  of  the  same. 

Schedule-contents  of,  10  Cal.  4ia,  4B3;  14  CaL  ITS;  Ifl  GaL  162 :  3S  CaL 
6W:  objections  to,  sec.  Mil ;  22  CaL  38;  81CaLS28;  82  Cal.  406;  34CaL98. 

§  4.  Said  inventory  must  contain  an  accurate  descrip- 
tion of  all  the  estate,  both  real  and  personal,  of  the  peti- 
tioner, including  his  homestead,  if  any,  and  all  property 
exempt  by  law  from  execution,  and  where  the  same  is 
situated,  and  all  incumbrances  thereon. 

Inventorf— see  Schxduue,  sec.  3a. 

§  5.  The  petition,  schedule,  and  inrentory  must  be 
verified  by  the  affidavit  of  the  petitioner  annexed  thereto, 

and  shall  be  in  form  substantially  as  follows:  I, ,  do 

solenmlv  swear  that  the  schedule  and  inventory  now  de- 
livered Dy  me  contain  a  full,  perfect,  and  true  discovery 
of  all  the  estate,  real,  personal,  axid  mixed,  goods  and 
effects  to  me  in  any  way  belonging;  all  such  debts  as  are 
to  me  owing,  or  to  any  person  or  persons  in  trust  for  me, 
and  all  securities  and  contracts,  and  contracts  whereby 
any  money  may  hereafter  become  payable,  or  any  benefit 
or  advantage  accrue  to  me  or  to  my  use,  or  to  any  other 
person  or  persons  in  trust  for  me;  that  I  have  no  lands, 
money,  stock,  or  estate,  reversion  or  expectancy,  besides 
that  set  forth  in  my  schedule  and  inventory;  that  I  have, 
in  no  instance,  created  or  acknowledged  a  debt  for  a 
greater  sum  than  I  honestly  and  truly  owe;  that  I  have 
not,  directly  or  indirectly,  sold,  or  otherwise  disposed  of, 
or  concealed  any  part  of  my  property,  effects,  or  con- 
tracts; that  I  have  not  in  any  way  compounded  with  my 
creditors  whereby  to  secure  the  same,  or  to  receive,  or  to 
expect  any  profit  or  advantage  therefrom,  or  to  defraud 
or  deceive  any  creditor  to  whom  I  am  indebted  in  any 
manner.    So  help  me  God. 

Signatiut»-4o  petitloD  and  schednle,  10  CaL  16S;  89  CU.  4M. 
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§  6.  TTpon  receiving  and  filing  such  petition,  schedale, 
stud  inventory,  the  court  shall  make'  an  order  declaring 
-tlie  petitioner  insolvent,  and  directing  the  sheriff  of  the 
oounty- to  take  possession  of  all  the  estate,  real  and  per- 
sonal, of  the  debtor,  except  such  as  may  be  by  law  ex- 
empt from  execution,  and  of  all  his  deeds,  vouchers,  books 
of  account,  and  papers,  and  to  keep  the  same  safely  until 
-fhe  appointment  of  an  assignee.  Siftid  order  shall  further 
f  orl)ia  the  payment  of  any  debts  and  the  delivery  of  any 
property  belon^g  to  sucn  debtor,  to  him,  or  for  his  use, 
ana  the  transfer  of  any  property  by  him;  and  shall  fur- 
ther appoint  a  time  and  place  for  a  meeting  of  the  cred- 
itors, to  prove  their  debts  and  choose  one  or  more  as- 
signees of^the  estate,  which  shall  not  be  less  than  thirty 
days  after  the  making  of  said  order,  and  shall  designate 
a  newspaper  or  newspapers  of  general  circulation  in  which 
pnhlication  thereof  snail  be  made.    Upon  the  granting  of ' 
said  order  j  all  proceedings  against  the  said  insolvent  shall 
te  stayed. 
Deposit  of  books,  eto.— sec.  22. 

Not  less  than  thirtr  days^notlce  at  creditors'  meetixig,  34  GaL  197 ; 
Wilson  v.  His  Creditors,  July  eth,  1880, 5  Fac.  G.  L.  J.  662. 

Order  stayingprOceedings— operates  from  date,  14  Gal.  47:  entovpo* 
ment  of.  Bandy  r.  Bansome,  Jan.  I9tb,  1880, 4  Fac.  G.  L.  J.  637. 

Oombining  proceedings  ~  under  tbis  section,  and  issuing  from 
chambers,  36  Gal.  24. 

§  7.  A  copy  of  said  order  shall  immediately  be  pub- 
lished by  the  clerk  of  said  court,  in  the  newspaper  or 
newspapers  designated  therein,  as  often  as  the  newspaper 
is  printed  before  the  meeting  of  creditors,  and  be  served 
by  the  clerk  forthwith  by  Umted  States  mail,  postage  pre- 
paid, orpersonally,  on  all  creditors  named  in  the  sched- 
ule.    The  order  of  adjudication  shall  direct  the  publica- 
tion thereof  in  a  newspaper  published  in  the  county,  or 
city  and  county,  in  which  the  petition  is  filed,  if  there  be 
one,  and  if  there  be  none,  in  a  newspaper  published  near- 
est to  such  county,  or  city  and  county;  provided,  that  no 
order  of  adjudication  upon  creditors'  petition  shall  be  en- 
tered, unless  there  first  be  deposited  with  the  clerk,  in 
addition  to  the  usual  cost  of  commencing  said  proceed- 
ings, a  sum  of  money  sufficient  to  defray  the  cost  of  the 
publication  ordered  by  the  court,  and  ten  cents  for  each 
copy,  to  be  mailed  to  or  served  on  the  creditors,  which 
latter  sum  is  hereby  constituted  the  legal  fee  of  the  olerk 
for  the  mailing  or  service  required  in  uiis  section. 

Publication  of  notice  to  creditors— Jurisdictional  Importance,  19 
Gal.  162;  22  Gaa.  38;  31  Gal.  168:  proof  of,  31  Gal.  201;  88  CaL  MO:  and 
compare  as  to  summons,  Code  Civ.  Froc.  sec.  414,  subd.  3,  note. 
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Senice  br  mail-comiiare  m  to  deposit  of  smninonn,  Ck»de  GIv. 
Proe.  see.  4U;  9  GaL  616;  »  CsL  066. 

Personal  serrioe— compare  as  to  summoiis,  Code  Ciy.  Froc.  sea. 
410.411. 

ARTICLE  m. 

nrvoLxmTART  XKsoziVBzrcrsr. 

§  8.  An  adjadication  of  insolTency  may  l)e  made  on 
the  petition  of  five  or  more  creditors,  residents  of  this 
State,  whose  debts  or  demands  accrued  in  this  State,  and 
amount  in  the  aggregate  to  not  less  than  five  hundred 
dollajrs;  provided,  tliat  said  creditors,  or  either  of  them, 
have  not  become  creditors  bv  assigmuent  withhi  thirty 
days  prior  to  the  filing  of  said  petition.    Such  petition 
must  be  filed  in  the  Superior  Court  of  the  county*  or  city 
and  county,  in  which  the  debtor  resides  or  has  his  place 
of  business,  and  must  be  verified  by  at  least  three  of  the 
I>etitioners,  setting  forth  that  such  person  is  about  to  de- 
part from  the  State,  with  intent  to  defraud  his  creditors  ; 
ox  being  absent  from  the  State  with  such  intent,  re- 
mains absent;  or  conceals  himself  to  avoid  the  service 
of  legal  process;  or  conceals,  or  is  removing  any  of  his 
property  to  avoid  its  being  atj^ached  or  taken  on  legal 
process;  or  being  insolvent,  has  suffered  his  property  to 
remain  under  attachment,  or  legal  process,  for  four  days : 
or  has  confessed,  or  offered  to  allow  judgment  in  favor  oi 
any  creditors;  or  willfully  suffered  judgment  to  be  taken 
against  him  by  default;  or  has  suffered,  or  procured  his 
property  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  one  or  more  of  his  creditors;  or  has  made 
any  assignment,  gift,  sale,  conveyance,  or  transfer  of  his 
estate,  property,  rights,  or  credits,  with  intent  to  delay, 
defraud,  or  hinder  his  creditors;  or  in  contemplation  of 
insolvency,  has  made  any  jjayment,  gift,  grant,  sale,  con- 
veyance, or  transfer  of  his  estate,  property,  rights,  or 
credits ;  or  has  been  arrested  and  held  in  custody  by  vir- 
tue of  any  civil  process  of  court  founded  on  any  debt  or 
demand,  and  such  process  remains  in  force,  and  not  dis- 
charged by  payment,  or  otherwise,  for  a  period  of  four 
days;  or  being  a  merchant  or  tradesman,  1ms  stopped  or 
suspended,  and  not  resumed  payment  within  a  period  of 
forty  days  after  maturity  of  any  written  acknowledg- 
ment of  indebtedness,  unless  the  panty  holding  such  ac- 
knowledgment haH,  in  writing,  waived  the  right  to  pro- 
ceed under  this  subdivision;  or  being  a  bank,  or  banker, 
agent,  broker,  factor,  or  commission  merchant,  has  failed 
for  forty  days  to  pay  any  moneys  dej)OBited  with  or  re- 


IMDBX.  IB3 

OottiBmph-Continued. 

not  in  presence  of  Jtntioe,  proceedings  on,  908. 
punishment^  measure  of,  in  Justices'  Court,  909. 
conviction  for,  to  be  entered  in  justices'  docket,  910. 
proTisions  of  Code  as  to  service  of  process  not  to  apply,  lOlA. 
disobedience  to  mandamus,  1097. 

Contesting  elections-wlio  may  contest,  grounds  of,  1111. 
elections,  wben  annulled  for  iregnlarlty,  1112. 
when  not  annulled  for  malconduct,  1113. 
Illegal  votes,  when  not  to  vitiate  elections,  1114. 
proceedings  on  contest,  1115. 
statement  of  cause  of  contest,  1116.- 
list  of  illegal  votes,  when  to  be  furnished,  1116. 
want  of  form  of  statement,  not  to  vitiate,  11  IT. 
special  term  of  court  for  trial  of,  1118. 
citation  to  issue  to  respondent.  1119. 
^witnesses,  attendance,  now  enforced,  1120. 
powers  of  court  in  proceedings  on,  1121. 
adjournment  may  be  ordered,  1121. 
rules  to  govern,  on  trial,  1122. 
decision  on  trial,  what  court  may  declare,  1123. 
costs  in  proceedings,  who  liable  for,  1126. 
appeal  lies  from  decision  on,  1126. 
appeal,  when  to  be  taken  withhi  ten  days,  1127. 

Contesting  probate— See  Pbobatb  of  Will. 

Continnance— for  absence  of  testimony,  what  required,  595. 
in  proceedings  for  mandate,  when  may  be  ordered,  1090. 
not  allowed  on  amended  complaint  in  forcible  entry,  1173. 
for  non-return  of  commission  to  take  testimony,  2027. 
costs  as  a  condition  for,  in  discretion  of  court,  1(K29. 
In  forcible  entry  and  detainer,  1173. 
In  mandamus,  1090. 

in  Justices'  Court,  when  may  be  ordered,  874. 
on  consent  of  parties,  875. 

on  application  of  either  party,  what  must  be  shown,  876. 
affidavit  when  required,  876. 
not  for  more  than  ten  days'  exception,  undertaking,  877. 

Contractors— liens  which  may  be  secured  by,  1183-1199. 
See  LisN,  Entouoexxst  of. 

Contracts— conditions  precedent  in,  how  pleaded,  457. 

express  or  implied,  may  be  united  in  complaint,  427. 
attachment,  when  may  issue  in  actions  on,  537. 
when  defendant  may  be  arrested  in  actions  on,- 479. 
trial  by  Jury,  how  waived  in  actions  on,  631. 
Judgment  bv  default  may  be  taken  in  action  on,  585 
Judgments  m  gold  coin,  when  may  be  taken  on,  667 
of  purchase,  by  decedent,  1565. 
enforcement  of,  1597. 

Contrilmtion— enforced  by  one  of  severaJ  Judgment  debtors.  70ft. 
among  legatees  on  distribution  of  estat&rid64.       "*""»  ««»• 

Conrenleno©— of  witnesses,  ground  for  cha^e  of  venue,  8»7. 

Conveyance— Judicial  ofAcers  may  take  acknowledgment'of  17» 

mortgage  not  to  be  deemed  a,  744.  '      ' 

of  land  on  execution  sale,  when  to  be  made.  703 

under  administrator's  sale,  1555. 

of  land  by  executors  and  administrators.  1S97-1607 

and  sale  of  lands  to  pay  decedent's  debts,  1536-U76. 
Corporations— pleadings,  how  verified  by,  446. 

summons,  now  served  on,  411. 

appointment  of  receiver  in  insolvency  of,  564. 
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such  debtor  cannot  be  found,  or  bis  place  of  abode 
tained,  service  shall  be  made  by  pablicatioii  UB  is 
Tided  in  the  Code  of  GivU  Procedure  for  service  of 
mons  by  publication. 

Serrioe  of  sommoa*— in  elTilaotloiu,  Code  Cir.  Proc.  sec.  411 

notes. 

Pablioation  of  soxnmons— Code  Cir.  Proc.  aecs.  412, 413  and  notes. 

§  11.  At  the  time  fixed  for  the  hearing  of  said  order  taf 
show  cause,  or  such  other  time  as  it  may  be  adjonzned  tc^ 
the  debtor  may  demur  to  the  petition  for  the  same  causei 
as  is  provided  for  demurrer  in  other  cases  by  the  Code  of 
Civil  Procedure.  If  the  demurrer  be  overruled,  the  debtor 
shall  have  ten  days  thereafter  in  which  to  answer  the  peti- 
tion. If  the  debtor  answer  the  petition,  such  answer 
shall  contain  a  specific  denial  of  the  material  allegations 
of  the  petition  controverted  by  him,  and  shall  be  verified 
in  the  same  manner  as  pleadings  in  civil  actions;  and 
the  issues  raised  thereon  may  be  tried  with  or  ^withoat  a 
jury,  according  to  the  practice  provided  by  law  for  tiie 
trial  of  civil  actions. 

Demurrer— Code  Civ.  Proc.  sec.  4S0  and  notes.    , 

Answer  after  demurrer— orermled,  compare  Code  Civ.  Proc.  sec. 

472  and  note. 

Contents  of  answer— compare  Code  Civ.  Froe.  sec  417  and  notes. 
Veriflcation  of  pleadings— Code  Civ.  Proc.  sec.  446  and  notes. 
Trial  of  civil  actions— Code  Civ.  Proc.  sees.  58&-661. 

§  12.  If  the  respondent  shall  make  default,  or  if,  after 
a  trial,  the  issues  are  found  in  favor  of  the  x>etitioners, 
the  court  shall  make  an  order  adjudging  that  said  respond- 
ent is,  and  was  at  the  time  of  filing  tne  petition,  an  in- 
solvent debtor,  and  shall  require  said  debtor,  within  such 
time  as  the  court  may  designate,  to  file  in  court  the  sched- 
ule and  inventory  provided  for  in  sections  three  and  four 
of  this  act;  and  thereupon  all  proceedings  shall  be  had 
in  said  matter  in  the  same  manner  as  if  said  debtor  had 
volutarily -filed  his  petition. 

§  13.  If,  upon  such  hearing  or  trial,  the  issues  are 
found  in  favor  of  the  respondent,  the  proceedings  shall 
be  dismissed,  and  the  respondent  shall  recover  costs  from 
the  petitioning  creditors  m  the  same  manner  as  on  final 
judgment  in  civil  actions. 

Costs— In  civil  actions,  Code  Civ.  Proc.  sec.  1021  et  seq. . 

§  14.  If  the  debtor  has  failed  to  appear  after  service, 
personally  or  by  publication,  or  is  absent,  or  cannot  be 
iound,  the  schedule  and  inventory  may  be  prepared  by 
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l^e  sheziff ,  or  by  the  assignee,  from  the  best  Inf oxmation 
he  caxi.  obtain. 

AETIOLE  IV. 


§  15.  At  a  meeting  of  the  creditors,  in  open  conrt, 
those  having  proven  their  claims,  by  filing  a  verified  state- 
ment showing  the  amount,  nature,  and  security,  if  any, 
shall  proceed  to  the  election  of  one  assignee.  The  assignee 
shall  be  a  resident  of  the  county  where  the  insolvent 
resides,  or  where  he  has  carried  on  his  business.  In  elect- 
ing an  assignee,  the  opinion  of  the  majority  in  amount  of 
claims  shall  prevail.    The  clerk  of  the  court  shall  keep  a 
minute  of  the  deliberations  of  said  creditors,  and  of  the 
election  and  appointment  of  an  assignee,  and  enter  the 
same  upon  the  records  of  the  court.    The  assignee  shall 
file,  within  five  days,  unless  the  time  be  extended  by  the 
court,  with  the  clerk,  a  bond,  in  an  amount  to  be  fixed  by 
the  court,  to  the  State  of  California,  with  two  or  more 
'sufficient  sureties,  approved  by  the  court,  and  conditioned 
for  the  faithful  performance  of  the  duties  devolving  upon 
him.    The  bona  shall  not  be  void  upon  the  first  recovery, 
but  may  be  sued  upon  from  time  to  time  by  any  creditor 
aggrieved,  in  his  own  name,  until  the  whole  penaltjr  is  ex- 
hausted.   The  sureties  on  such  bond  may  be  required  to 
justify,  upon  the  application  of  any  party  interested,  in 
the  same  manner  as  bail  upon  arrest  m  civil  cases. 
Residence— sec.  2n. 

Bond— see  sec.  8»:  successive  salts  on,  compare  Code  Civ.  Froc.  sec. 
1392. 

Justification  of  baU  npon  arrest— Code  Civ.  Froc.  sees.  499-496. 

§  16.  If,  on  the  day  appointed  for  the  meeting,  the 
creditors  do  not  attend,  or  refuse  to  elect  an  assignee;  or 
if,  after  election,  the  assignee  shall  fail  to  qualify  within 
the  proper  time,  it  shall  be  lawful  for  the  court  before 
which  the  said  meeting  may  take  place,  to  appoint  an 
assignee  and  fix  the  amount  of  his  bond. 

Title  of  assignee— when  vests,  14  Cal.  47;  39  Cal.  137;  48  CaL  201. 

Estate  conveyed  hj  assignment— toU  franchise  does  not  iMtss,  41 

Exempt  from  ezecntion— Code  Civ.  Froc.  sec.  690  and  notes. 

§  17.  As  soon  as  an  assignee  is  appointed  and  quali- 
fied, the  clerk  of  the  court  shall,  b^r  an  instrument  under 
bis  hand,  and  seal  of  the  court,  assign  and  convey  to  the 
assignee  all  the  estate,  real  and  personal,  of  the  debtor. 


with  all  his  deeds,  books,  and  papeis  xebiliii|^  thototo^ 
such  assignment  shall  relate  oack  to  the  rnmiiianrimBfil 
of  the  proceedings  in  insolvency,  and  by  operation  of  hm 
shall  vest  the  title  to  all  such  propertv  and  estate,  boil 
real  and  personal,  in  the  assignee,  although  the  same  b 
then  attached  on  mesne  process,  as  the  prox>erty  of  Ai 
debtor,  and  shall  dissolve  any  attachment  made  witUs 
one  month  next  preceding  the  commencement  of  tike1s> 
solvency  proceedings.  Such  assignment  shall  ox>erate  to 
vest  in  the  assignee  all  the  estate  of  the  insolvent  debtor 
not  exempt  by  law  from  execution. 

AMignM  prosecntlag  action— Me  sec  21,  sabd.  I :  suhstttntloii  fir 
iaaolyent,  compare  Code  Civ.  Proc.  sec.  385. 
Oonclasive  eridenee— «ee  Code  Civ.  Proc.  sec.  18S7. 

§  18.  The  assignee  shall  have  the  right  to  recover  all 
the  estate,  debts,  and  effects  of  said  insolvent.  If,  at  tfae 
time  of  the  commencement  of  proceedings  in  insolvency, 
an  action  is  pending  in  the  name  of  the  debtor,  for  tos 
recovery  of  a  debt  or  other  thing  which  might  or  ought  to 

Eass  to  the  assignee  by  the  assignment,  the  assignee  shall 
e  allowed  and  admitted  to  prosecute  the  action,  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally 
commenced  by  him.  In  suits  prosecuted  by  the  assignee, 
a  certified  copy  of  the  assignment  made  to  him  sh^l  be 
conclusive  evidence  of  his  authority  to  sue. 

Oertifled  oopv— of  aiwtgnment,  eompare  OodeOtv.  Proc.  sees.  1919, 
1923. 

Oonoloslve  evidence— sec.  17n.  ^ 

§  19.  The  assifn^ee  shall,  within  one  month  after  the 
making  of  the  assignment  to  him,  cause  the  same  to  be  re- 
corded in  every  county,  or  city  and  county,  within  this 
State  where  any  lands  owned  by  the  debtor  are  situated, 
and  the  record  of  such  assignment,  or  a  duly  certified  copy 
thereof,  shall  be  conclusive  evidence  thereof  in  all  courts. 

Resignation  of  assignee— compare  Code  Civ.  Proc.  sec.  1427. 

g  20.  Any  assignee  may  at  any  time,  by  writing  filed 
in  court,  resign  his  appointment,  having  first  settled  his 
accounts,  and  delivered  up  all  the  estate  to  such  suc- 
cessor as  the  court  shall  appoint;  provided,  that  if,  in  the 
discretion  of  the  court,  the  circumstances  of  the  case  re- 
quire it,  upon  good  cause  being  shown,  the  court  may,  at 
auy  time  before  such  settlement  of  account  and  delivery 
of  the  estate  shall  have  been  completed,  revoke  the  ap- 
pointment of  such  assignee  and  appoint  another  in  his 
stead.    The  liability  of  the  outgoing  assignee,  or  of  the 
sureties  on  his  bond,  shall  not  oe  in  any  manner  dis- 


J 


ASSIGIOSBS.  §  121 

iC^^xttege^f  released,  or  affected  by  sncli  appointment  of 
SLXi.ot&er  in  his  stead. 

f21.  The  said  assignee  shall  have  power: 
To  sue  in  his  own  name  and  recover  all  the  estate, 
do'bts,  and  things  in  action,  belonging  or  due  to  such 
dettor,  and  no  set-off  or  counter-claim  shall  be  allowed  in 
Ar&y  such  suit,  for  any  debt,  unless  it  was  owing  to  such 
oxeditor  by  such  debtor  at  the  time  of  the  adjudication  of 
Ixisolvency; 

2.  To  take  into  his  possession  all  the  estate  of  such 
debtor  except  property  exempt  by  law  from  execution, 
iT^liether  attached  or  deli'^rea  to  him,  or  afterward  dis- 
covered, and  all  books,  vouchers,  evidence  of  indebted- 
ness,  and  securities  belonging  to  the  same; 

3.  In  case  of  a  non-resident  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  who  shall 
txarve  attached  any  of  the  property  of  such  debtor,  or 
-^^lio  shall  have  in  his  possession  any  moneys  arising  from 
"tlie  sale  of  such  property,  all  such  property  and  moneys, 
on  paying  him  his  lawnil  costs  and  charges  for  attach- 
ing; and  keeping  the  same; 

41  From  time  to  time  to  sell  at  public  auction  all  the 
estate,  real  and  personal,  vested  in  him  as  such  assignee, 
-which  shall  come  to  his  possession  and  as  ordered  by  the 
court; 

5.  On  sncfa  sales  to  execute  the  necessary  conveyances 
and  bills  of  sale; 

6.  To  redeem  all  valid  mortgages  and  conditional  con- 
tracts, and  all  valid  pledges  of  personal  property,  and  to 
satisfy  any  judgments  which  may  be  an  mcnmbrance  on 
any  property  sold  by  him,  or  to  sell  such  property  subject 
to  such  mortgage,  contracts,  pledges,  or  judgments. 

7.  To  settle  all  matters  and  accounts  between  such 
debtor  and  his  debtors,  subject  to  the  approval  of  the 
court; 

8.  Under  the  order  of  the  court  appointing  him,  to  com- 
pound with  any  person  indebtea  to  such  debtor,  and 
thereupon  to  discharge  all  demands  against  such  person; 

9.  To  have  and  recover  from  any  person  receiving  a  con- 
veyance, gift,  transfer,  payment,  or  assignment,  made 
contrary  to  any  provision  of  this  act,  the  property  there- 
by trai^erred  or  assigned,  or  in  case  a  redelivery  of  the 
property  cannot  be  had,  to  recover  the  value  thereof, 
with  damages  for  the  detention. 

POWERS  OF  ASSIGNEE. 
STJBDrvisiOK  1.   Sne  in  his  own  name,  etc-«ee  sec.  18.  Ooonter- 
daim— see  Code  Civ.  Proc.  sec.  438  and  notes. 
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SuBDirmov  2.  Bxmnptlons— see  Code  Cir.  Froe.  see.  w&m.  Ai> 
tachment— see  Ckxle  Civ.  Proc.  537  et  $eq.  Books,  etc— sberilTs  pm- 

vloos  controli  sec.  6:  deposited  with  clerk,  sec.  22. 

SUBDiYisioK  S.  Attaohmeat— see  Code  CiT.  Proo.  897-^90  and  notes. 

SUBSiTisioir  4.   Sale  of  propertf '-4>y  assignee,  sees.  25-27. 

SuBDiTiBiov  8.  Satlsfisotion  of  jik^pneat  seo  Code  Civ.  Free. 
sec.  975  and  note. 

SUBDiTisiov  8.  Oomponnd  with  debtor— compare  att  to  execntor. 
etc.,  Code  Civ.  Proc.  sec.  1568:  accord  and  sadstaction,  see  Civil  Code, 
sees.  152M524. 

SUBDiTiSTOir  9.  Frandnlent  transfers— sec.  55.  Olaim  and  de- 
livery—see Code  Civ.  Froc.  sec.  509  et  $eq.  Damages  for  detentioB- 
see  under  BxPLSvnr  Judoxeb^t,  Code  Civ.  Froc  sec  8S7is. 

§  22.  The  insolrent  shall,  ^ther  before  or  on  the  day 
appointed  for  the  meeting  of  creditora,  deliver  to  the  conit 
all  the  commercial  or  accoant  books  he  may  have  kept, 
which  books  shall  be  deposited  in  the  clerk's  office  of 
said  court.  Said  insolrent  shall  also  deliver  to  the  court, 
at  the  same  time,  all  vouchers,  notes,  bonds,  hills,  securi- 
ties, or  other  evidences  of  debt,  in  any  manner  relating  to 
or  having  any  bearing  upon  or  connection  with  the  prop- 
erty surrendered  by  saia  debtor,  and  all  sooh  papers  or 
securities  shall  be  deposited  in  the  clerk's  office  of  said 
court,  and  the  clerk  shall  hand  them  over,  together  with 
the  books  of  the  insolvent,  to  the  assignee  who  may  be 
appointed. 

Books,  Tonohers,  eto.— see  sees.  6  and  21,  snbd.  t;  efleet  of  faihue 
to  deposit,  19  Cal.  681 ;  SI  CaL  201. 

§  23.  If  any  person,  before  the  assignment  is  made, 
having  notice  of  the  commencement  of  proceedings  in  in- 
solvency, embezzles  or  disposes  of  any  of  the  moneys, 
ffoods,  chattels,  or  effects  of  the  insolvent,  he  is  chargea- 
ble therewith,  and  liable  to  an  action  by  the  assignee  for 
double  the  value  of  the  property  so  embezzled  or  oCsposed 
of,  to  be  recovered  for  the  benefit  of  the  estate. 

Embesslement  of  propertf  of  estate— compare  Code  Civ.  Froc. 
sec  1458  and  notes. 

§  24.  The  same  penalties,  forfeitures,  and  proceedihgs 
by  citation,  examination,  and  cdmmitment,  shall  apply  on 
behalf  of  an  assignee  against  persons  suspected  of  having 
concealed,  embezzled,  conveyed  away,  or  disposed  of  any 
property  of  the  debtor,  or  of  having  possession  or  knowl- 
edge of  any  deeds,  conveyances,  bonds,  contracts,  or  oth- 
er writings  which  relate  to  any  interest  of  the  debtor  in 
any  real  or  personal  estate,  as  provided  in  the  case  of  the 
estates  of  deceased  persons  in  sections  one  thousand  four 
hundred  and  fifty-nine,  one  thousand  four  hundred  and 
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sisty,  and  one  thousand  four  hundred  and  sixty-one  of 
tbe  Code  of  Civil  Procedure. 

§  2S.   The  assignee  shall  as  speedily  as  possible  convert 
tlie  estate,  real  and  personal,  into  money.    He  shall  keep 
a  regular  account  of  all  moneys  received  by  him  As  as- 
signee, to  which  every  creditor  or  other  person  interested 
tberein  may,  at  all  reasonable  times,  have  access.    Ko 
private  sale  of  any  property  of  the  estate  of  an  insolvent 
debtor  sliall  be  valid,  unless  made  under  the  order  of  the 
court  upon  a  petition  in  writing^,  which  shall  set  forth  the 
facts  showing  the  sale  to  be  necessary.     Upon  filing  the 
petition,  notice  of  at  least  ten  days  shall  be  given  by  pub- 
lication and  mailing,  in  the  same  manner  as  is  provided 
in  section  seven  of  tiiis  act.    If  it  appears  that  a  private 
sale  is  for  the  best  interests  of  the  estate,  the  court  shall 
order  it  to  be  made. 

FriTate  sale— on  petition  and  order,  compare  Code  Civ.  Proc.  sees. 
1517, 1513  and  notes. 

§  26.  When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor;  or  any  part  thereof,  is  of  a 
perishable  nature,  or  is  liable  to  deteriorate  in  value,  or  is 
disproportionately  expensive  to  keep,  the  court  may  order 
the  same  to  be  sold  in  such  manner  as  may  be  deemed 
most  exx>edient,  under  the  direction  of  the  sherifi  or  as- 
signee, as  the  case  may  be,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  property  sold  until  the  further  order 
of  the  court. 

Sale  of  perishable  or  depreciating  property— compare  Code  CiT. 
Proc.  sec.  1522. 

§  27.  Outstanding  debts,  or  other  property  due  or  be- 
longing to  the  estate,  which  cannot  be  collected  and  re- 
ceived oy  the  assignee  without  unreasonable  or  inconven- 
ient delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  the  remainder  of  the  estate. 

4 

%  2&  Assignees  shall  be  allowed  all  necessary  expens- 
es lathe  care,  management,  and  settlement  of  the  estate, 
and  shall  collectively  be  entitled  to  charge  and  receive 
for  their  services  commissions  upon  all  sums  of  money 
coming  to  their  hands  and  accounted  for  by  them,  as  f ol- 
Iowb:  For  the  first  thousand  dollars,  at  the  rate  of  seven 
per  cent. ;  for  all  above  that  sum  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  five  per  cent.;  and  for  all 
above  that  sum,  at  the  rate  of  four  per  cent. 

AMigBte's  fees   compare  Code  Civ.  Proc.  sees.  1616, 1618  and  notes. 
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§  29.  At  the  eitpiratlon  of  tbree  months  from  the  ap- 
pointment of  the  assignee  in  any  case,  or  as  mneh  earlier 
as  the  court  may  direct,  the  assif^^ee  shall  exhibit  to  the 
court  and  to  the  creditors,  and  file  just  and  true  aecoants 
of  all4iis  receipts  and  payments  verified  by  his  oath,  and 
a  statement  oi  the  property  outstanding^,  specifying  the 
cause  of  its  outstanding,  also  what  debts  or  claims  are 
yet  undetermined,  and  stating  what  sum  remains  in  his 
possession;  and  thereupon  a  dividend  shall  be  made,  un- 
less for  cause  the  court  shall  otherwise  order.  Thereafter 
further  accounts,  statements,  and  dividends  shall  be  made 
in  like  manner  as  often  as  occasion  requires. 

Aecoants— compare  as  to  exectttora,  etc..  Code  Civ.  Proc.  sec  IfSS 

et  seq. 

§  30.  The  court  shall  at  any  time,  upon  the  motion  of 
any  two  or  more  creditors,  require  the  assignee  to  file  bis 
account,  and  if  he  has  funds  subject  to  distribution  he 
shall  be  required  to  distribute  them  without  delay. 

§  31.  All  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  property  and  es- 
tate pro  rata  without  priority  or  preference  whatever, 
other  than  as  provided  in  this  act,  and  in  section  one 
thousand  two  hundred  and  four  of  the  Code  of  Civil  Pro- 
cedure; provided^  that  any  debt  proved  by  any  person 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debt- 
or, shall  not  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  the  pay- 
ment of  such  debt  by  such  person  so  liable;  and  the 
share  to  which  such  debt  would  be  entitled  may  be  paid 
into  coui-t,  or  otherwise  held  for  the  benefit  of  the  party 
entitled  thereto,  as  the  court  may  direct. 

Preferred  claims  for  wages— Code  Civ.  Proc.  sec.  1204. 

Payment  into  court— see  Code  Civ.  Proc.  sees.  572-^74, 2104. 

§  32.  No  dividend  already  declared  shall  be  distribut- 
ed by  reason  of  debts  being  subsequently  proved,  but  the 
creditors  proving  such  debts  shall  be  entitled  to  a  divi- 
dend er^ual  to  those  already  received  by  the  other  credit- 
ors, beiore  any  further  dividend  is  made  to  the  latter; 
provided,  the  failure  to  prove  such  claim  shall  not  have  re- 
sulted from  his  own  neglect. 

§  33.  Should  the  assignee  refuse  or  neglect  to  render 
his  accounts  as  required  by  sections  thirty  and  thirty-one, 
or  pay  over  a  dividend  when  he  shall  have,  in  the  opinion 
of  the  court,  sufficient  funds  for  that  purpose,  the  court 
shall  immediately  discharge  such  assignee  from  his  tri^t, 
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«ad  shftll  have  power  to  appoint  another  in  his  place. 
Tlia  asalgnee  so  aiscbarged  shall  forthwith  deliver  over  to 
the  assignee  appointed  by  the  court  all  the  funds,  prop- 
erty, books,  vouchers,  or  securities  belonging  to  the  in- 
solvent, without  charging  or  retaining  any  conunission  or 
cojxipeiisation  for  his  personal  services. 

§  34.  Preparatory  to  the  final  account  and  dividend  the 
assignee  shall  sabnut  his  account  to  the  court  and  file  the 
same,  and  shall  at  the  time  of  filing  accompany  the  same 
with  an  affidavit  that  notice  by  mail  has  been  given  to  all 
creditors  who  have  proved  their  claims,  that  he  will  ap- 
ply for  a  settlement  of  his  account,  and  for  a  discharge 
iTom  all  liability  as  assignee  at  a  time  specified  in  such 
notice,  which  time  shall  be  not  less  than  ten  or  more  than 
twenty  days  from  such  filing.    At  the  hearing,  the  court 
shall  audit  the  account,  and  any  person  interested  may 
appear  and  file  exceptions  in  writing,  and  contest  the 
same.    The  court  thereupon  sl^all  settle  the  account  and 
order  a  dividend  of  any  portion  of  the  estate  remaining 
undistributed,  and  shall  discharge  the  assignee,  subject 
to  compliance  with  the  order  of  the  court,  from  all  liabil- 
ity as  assignee  to  any  creditor  of  the  insolvent. 

Final  aocoiint-4iotlce»  contest,  settlement:  compare  as  to  azecutor, 
etc.,  Code  CiT.  Froc  sees.  1633-1638. 

ARTICLE  V. 

PARTNERSHIPS  AND  CORPORATIONS. 

§  35.  Two  or  more  persons  who  are  partners  in  business 
may  be  adjudged  insolvent,  either  on  the  petition  of  such 
partners  or  any  one  of  them,  or  on  the  petition  of  five  or 
more  creditors  of  the  partnership,  in  which  case  an  order 
shall  be  issued  in  the  manner  provided  by  this  act,  upon 
which  all  the  joint  stock  and  property  of  the  partner- 
ship, and  also  all  the  separate  estate  of  each  of  the  part- 
ners, shall  be  taken,  exceptiog  such  parts  thereof  as  may 
be  exempt  by  law,  and  all  the  creditors  of  the  company,  and 
the  separate  creditors  of  each  partner,  shall  be  allowed 
to  prove  their  respective  debts;  and  the  assignee  shall  be 
chosen  by  the  creditors  of  the  copartnership,  and  shall  also 
keep  separate  accounts  of  the  ]oint  stock  or  property  of 
the  copartnership,  and  of  the  separate  estate  of  each 
member  thereof,  and,  after  deducting  out  of  the  whole 
amount  received  by  such  assignee,  the  whole  amount  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the 
copartnership,  and  the  net  proceeds  of  the  separate  estate 
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of  each  partner  shall  be  appropriated  to  pay  his  sepaxaAe 
creditors;  and  if  there  shall  be  any  balance  of  the  8ei>a- 
rate  estate  of  anv  partner,  after  the  payment  of  his  sepa- 
rate debts,  such  balance  shall  be  adaea  to  the  joint  Btock 
for  the  payment  of  the  ^oint  creditors;  and  if  there  shall 
be  anv  oalance  of  the  point  stock,  after  the  payment  of 
the  joint  debts,  such  balance  shall  be  divided  and  appro- 
priated to  and  among  tbe  separate  estate  of  the  several 
partners  according  to  their  respective  right  and  Interest 
therein,  and  as  it  would  have  been  if  the  partnership  bad 
been  dissolved  without  any  insolvency;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  shall 
be  applied  to  the  payment  of  his  separate  debts,  and  the 
certiUcate  of  discharge  shall  be  granted  or  refused  to  each 
partner  as  the  same  would  or  ought  to  be  if  the  proceed- 
ings had  been  by  or  against  him  alone  under  this  act; 
and  in  all  other  respects  the  proceedings  as  to  partners 
shall  be  conducted  in  the  like  manner  as  if  they  had  been 
commenced  and  prosecuted  by  or  against  one  person 
alone.  If  such  copartners  reside  In  different  counties, 
that  court  in  which  the  petition  is  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case.  If  the  petition  be 
filed  by  less  than  all  the  partners  of  a  copartnership,  those 
partners  who  do  not  join  in  the  petition  shall  be  ordered 
to  show  cause  why  they  should  not  be  adjudged  to  be  in- 
solvent, in  the  same  manner  as  other  debtors  are  required 
to  show  cause  upon  a  creditor's  petition,  as  in  this  act 
provided. 

Before  this  enactment— partners  could  not  be  adjudged  Insolvent, 
ft  Cal.  195;  8  Cal.  44;  Creditors  «.  Huston,  July  2l8t,  1880:  DUisoit  of 
firm  property,  Cal.  F.  Co.  v.  HaLsey,  March  15th,  1880,  5  Fac.  C.  I^.  J. 

125 

§  36.  The  provisions  of  this  act  shall  apply  to  corpo* 
rations,  and  upon  the  petition  of  any  officer  of  any  corpo- 
ration, duly  authorized  by  the  vote  of  the  board  of  direct- 
ors or  trustees,  at  a  meeting  specially  called  for  that 
Surpose,  or  by  the  assent  in  writing  of  a  majority  of  the 
irectors  or  trustees,  as  the  case  may  be,  or  upon  a 
creditor's  petition  made  and  presented  in  the  manner  pro- 
vided in  respect  to  debtors,  the  like  proceedings  shall  be 
had  and  taken  as  are  provided  in  toe  case  of  debtors. 
All  the  provisions  of  this  act,  which  apply  to  the  debtor, 
or  set  forth  his  duties,  examination,  and  liabilities,  or 
prescribe  penalties,  or  relate  to  fraudulent  conveyances, 
payments,  and  assignments,  apply  to  each  and  every 
officer  of  any  corporation  in  relation  to  the  same  matters 
concerning  the  corporation.  Whenever  any  corporation 
is  declarea  insolvent,  all  its  property  and  assets  shall  ho 
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di8tiil>nted  to  the  creditors;  but  no  discharge  shall  be 
granted  to  any  corporation. 
,  Ooxporatioxui— see  Civil  Code,  sees.  28S-618. 

AETICLE  VI. 

PROOF  OF  DEBTS. 

§  37.  All  debts  due  and  payable  from  the  debtor  at 
the  time  of  the  adjudication  of  insolvency,  and  all  debts 
then  existing  but  not  payable  until  a  future  time,  a  re- 
bate Of  interest  being  made  when  no  interest  Is  payable 
by  the  terms  of  tlie  contract,  may  be  proved  agamst  the 
estate  of  the  debtor. 

§  38.  All  demands  against  the  debtor  for  or  on  accoimt 
of  any  eoods  or  chattels  wrongfully  taken,  converted,  or 
withhela  by  him,  may  be  proved  and  allowed  as  debts  to 
the  amount  of  the  value  of  the  property  so  withheld, 
from  the  time  of  the  conversion. 

§  39.  If  the  debtor  shall  be  bound  as  indorser,  surety, 
bail,  or  guarantor,  upon  any  bill,  bond,  note,  or  other 
specialty  or  contract,  or  for  any  debt  of  another  person, 
and  his  liability  shall  not- have  become  absolute  until  the 
adjudication  of  insolvency,  the  creditor  may  prove  the 
same  after  such  liability  shall  have  become  fixed,  and 
before  the  final  dividend  shall  have  been  declared. 

§  40.  In  all  cases  of  contingent  debts,  and  contingent 
liabilities  contracted  by  the  debtor,  «and  not  herein  otner- 
wise  provided  for,  the  creditor  mav  make  claim  therefor 
and  Iiave  his  claim  allowed,  with  the  fight  to  share  in  the 
dividends  if  the  contingency  shall  happen  before  the 
order  for  the  final  dividend,  or  he  may,  at  anytime,  apply 
to  the  court  to  have  the  present  value  of  the  debt  or 
liability  ascertained  and  liquidated,  which  shall  be  done 
in  such  manner  as  the  court  Ishall  order,  and  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

§  41.  Any  person  liable  as  bail,  surety,  or  guarantor, 
or  otherwise,  for  the  debtor  who  shall  have  paid  the  debt, 
or  any  part  thereof,  in  discharge  of  the  whole,  shall  be 
entitled  to  prove  such  debt,  or  to  stand  in  the  place  of  the 
creditor,  if  lie  shall  have  proved  the  same,  although  such 
payments  shall  have  been  made  after  the  proceemngs  in 
'  insolvency  were  commenced;  and  any  person  so  liable 
for  the  debtor,  and  who  has  not  paid  the  whole  of  said 
debt  but  is  still  liable  for  the  same,  or  any  part  thereof. 


K  43-^  FBOOF  OF  DBBT8.  680 

may,  if  the  creditor  ahaU  fail  or  omit  to  prove  snch  debt, 
prove  tbe  same  in  the  name  of  the  creditw. 
Surety's  claim  for  oontiibiitioB^-flee  Code  Civ.  Froc  see.  7M. 

§  42.  Where  the  debtor  is  liable  to  pay  rent,  or  other 
debt  f  alline  dae  at  fixed  and  stated  periods,  the  creditor 
may  prove  tor  a  proportionate  part  thereof  up  to  the  time 
of  the  insolvency,  as  if  the  same  bec^tme  due  from  day  to 
day,  and  not  at  such  fixed  and  stated  periods. 

§  43.  In  all  cases  of  mutual  debts  and  mutual  credits 
between  the  parties,  the  account  between  them  shall  "be 
stated,  and  one  debt  set  off  against  the  other,  aiuL  tbe 
balance  only  shall  bte  allowed  and  paid.  But  no  set^otf  or 
counter-claim  shall  be  allowed  of  a  claim  in  its  nature  not 
provable  a^inst  the  estate;  vrovided,  that  no  setnaS  or 
counter-claim  shall  be  allowed  in  favor  of  any  debtor  to 
the  insolvent  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition  by  or  against  him,  for 
the  purpose  of  making  such  set-off  or  counter-claim. 
Oonnter-claixn-Hsec.  21,  subcL  In. 

§  44,  When  a  creditor  has  a  mortgage,  or  pledge  of 
real  or  personal  property  of  the  debtor,  or  a  lien  thereon, 
for  securing  the  payment  of  a  debt  owing  to  him  from  the 
debtor,  he  shall  be  admitted  as  a  creditor  only  for  the 
balance  of  the  debt,  after  deducting  the  value  of  such 
property,  to  be  ascertained  by  agreement  between  him 
and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  such 
manner  as  the  court  shall  direct;  or  the  creditor  may  re- 
lease or  convey  his  claim  to  the  assignee,  upon  such  prot>- 
erty,  and  be  admitted  to  prove  his  whole  debt.  If  the 
value  of  the  property  exceeds  the  sum  for  which  it  is  bo 
held  as  security,  the  assignee  may  release  to  the  creditor 
the  debtor's  right  of  redemption  thereon  on  receiving 
such  excess;  or  he  may  sell  tne  property,  subject  to  the 
claim  of  the  creditor  thereon,  and  in  either  case  the  as- 
signee and  creditor  respectively  shall  execute  all  deeds 
and  writings  necessary  or  proper  to  consummate  the 
transaction.  If  the  property  is  not  sold  or  released,  and 
delivered  up,  the  creditor  shall  not  be  allowed  to  prove 
any  part  of  nis  debt. 

Incumbered  property— power  of  assignee  over,  sec.  21,  snbd.  6. 

§  45.  No  creditor  proving  his  debt  or  claim  shall  be  al- 
lowed to  maintain  any  suit  at  law  or  in  equity  therefor 
against  the  debtor,  but  shall  be  deemed  to  have  waived 
all  right  of  action  and  suit  against  him,  and  all  proceed- 
ings already  commenced,  or  unsatisfied  judgments  al- 
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ready  obtained  thereon,  shall  be  deemed  to  be  discharged 
and  surrendered  thereby;  provided,  that  no  valid  lien  ex- 
isting in  eood  faith  thereunder  shall  be  thereby  affected; 
and  further  provided,  that  a  creditor  proving  his  debt  or 
claim  shall  not  be  held  t6  have  waived  his  right  of  action 
or  suit  against  the  debtor  where  a  discharge  has  been  re- 
fused, ur  the  proceedings  have  determined  without  a  dis- 
charge.   And  no  creditor  whose  debt  is  provable  under 
this  act  shall  be  allowed,  after  the  commencement   of 
proceedings  in  insolvency,  to  prosecute  to  filial  judgment 
any  action  therefor  against  the  debtor  until  the  ques- 
tion of  the  debtor's  discharge  shall   have  been  deter- 
mined, and  any  such  suit  or  proceeding  shall,  upon  the 
application  of  the  debtor,  or  any  creditor,  or  of  the  as- 
signee, be  stayed  to  await  the  determination  of  the  court 
in  insolvency  on  the  question  of  discharge;  provided,  there 
be  no  unreasonable  delay  on  the  part  of  the  debtor,  or  of 
the  petitioning  creditors,  as  the  case  ma^r  be,  in  prosecut- 
ing the  case  to  its  conclusion;  aiid  provided,  cU&o,  that  if 
the  amount  due  the  creditor  is  in  dispute,  the  suit,  by 
leave  of  the  court  in  insolvency,  may  proceed  to  judg- 
ment for  the  purpose  of  ascertaining  the  amount  due, 
which  amount  may  be  proven  in  insolvency,  but  execu- 
tion shall  be  stayed  as  aforesaid;  provided  further,  that 
where  a  valid  lien  or  attachment  has  been  acquired  or 
secured  in  any  such  action,  and  an  undertaking  been 
offered  and  accepted  in  lieu  of  such  lien  or  attachment, 
the  case  may  be  prosecuted  to  final  jud^ent  for  the  pur- 
pose of  fixing  the  liability  of  the  sureties  upon  such  un- 
dertaking; but  execution  against  the  insolvent  upon  such 
judgment  shall  be  stayed. 
Discharge— sec.  48  et  $eq. 

ITndertalcing  to  preirent  attachment— and  to  release  same,  see  Code 
Civ.  Free.  sees.  540, 555  and  notes. 
Stay  oi  ezecntion— see  Code  Cly.  Froc.  sec.  681n. 

§  46.  Any  person  who  shall  have  accepted  any  prefer- 
ence, having  reasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the' debtor  contrary  to  any  provi- 
sion of  this  act,  shall  not  prove  the  debt  or  claim,  on  ac- 
count of  which  the  preference  was  made  or  given;  nor 
shall  he  receive  any  dividend  thereon  until  he  shall  first 
have  surrendered  to  the  assignee  all  property,  money, 
benefit,  or  advantage  received  by  him  under  such  prefer- 
ence. 

Frandnlent  preferences  and  transfers— sec.  65. 

§  47.  The  court  may^  upon  the  application  of  the  as- 
signee, or  of  any  creditor  of  the  debtor,  or  without  any 

CODE  Crv.  Pboo.— 56. 
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Application,  before  or  after  adjudication  in  insolvency, 

examine  npon  oath  the  debtor  in  relation  to  his  property 

and  his  estate,  and  any  person  tendering  or  makins  proof 

of  claims,  and  may  subpoena  witnesses  to  give  evioenee 

relating  to  such  matters.    All  examinations  of  witnesses 

shall  be  had  and  depositions  shall  be  taken  in  accordance 

with  and  in  the  same  manner  as  is  provided  by  the  Code 

of  Civil  Procedure. 

Subpcena— see  Cod^  CIt.  Proc.  see.  1965  ei  seq» 

iizamination  of  witnesses— general  rales,  Code  Civ.  Proc  ZOG  el 
ieq. :  righto  and  daties  of  wltnMses,  sec.  2064  ei  ieq. 

DaposMoas-<kKle  CIt.  Proc.  sees.  201i^2038. 

ARUOLB  VII. 


§  48.  At  any  time  after  the  expiration  of  three  months 
from  the  adjudication  of  insolvency,  the  debtor  may  ap- 
ply to  the  court  for  a  discharge  from  his  debts,  and  the 
court  shall  thereupon  order  notice  to  be  given  to  all  cred- 
itors, who  have  proved  their  debts,  to  appear,  on  a  day 
appointed  for  that  purpose,  and  show  cause  why  a  dis- 
charge should  not  be  granted  to  the  debtor;  said  notice 
shall  be  given  by  mail  and  by  publication  at  least  once  a 
week,  for  four  weeks,  in  a  newspaper  published  in  the 
county,  or,  if  there  be  none,  in  a  newspaper  published 
nearest  such  county;  providedy  that  if  no  deots  naTe  been 
proven,  such  notice  snail  not  be  required. 

Service  by  mail— of  notice  to  creditors,  compare  sec.  In. 

§  49.  Ko  discharge  shall  be  granted,  or  if  cnranted 
shall  be  valid,  if  the  debtor  shall  have  sworn  f aJaely  in 
his  affidavit  annexed  to  his  petition,  schedule,  or  inven- 
tory, or  upon  any  examination  in  the  course  of  the  pro- 
ceedings m  insolvency,  in  relation  to  any  material  fact 
concerning  his  estate,  or  his  debts,  or  to  any  other  mate- 
rial fact;  or  if  he  has  concealed  any  part  of  his  estate  or 
effects,  or  any  books  or  writings  relating  thereto;  or  if 
he  lias  been  guilty  of  fraud  or  willful  neglect  in  the  care, 
custody,  or  delivery  to  the  assignee  of  the  property  be- 
longing to  him  at  the  time  of  the  presentation  of  his 
petition  and  inventory,  excepting  such  property  as  he  is 
permitted  to  retain  under  the  provisions  of  this  act,  or  if 
lie  has  caused  or  permitted  any  loss  or  destruction  thereof; 
or  if,  within  one  month  before  the  commencement  of  such 
proceedings,  he  has  procured  his  lands^  goods,  money  or 
chattels  to  be  attached,  or  seized  on  execution;  or  if  he 
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has  destroyed,  mutilated,  .altered,  or  falsified  any  of  his 
books,  documents,  papers,  writings,  or  securities,  or  has 
made  or  been  privy  to  the  making  of  any  false  or  fraudu- 
lent entry  in  any  book  of  account  or  other  document- with 
intent  to  defraud  his  creditors;  or  if  he  has  given  any 
fnCudulent  preference  contrary  to  the  i)rovisions  of  this 
act,  or  made  any  fraudulent  payment,  gift,  transfer,  con- 
veyance, or  assignment  of  any  part  of  his  property,  or 
bas  lost  any  part  thereof  in  gaming,  or  has  admitted  a 
false  or  fictitious  debt  against  his  estate,  or  if,  having 
knowledge  that  any  person  has  proven  such  false  or  ficti- 
tious debt,  he  has  not  disclosed  the  same  to  his  assignee 
within  one  month  after  such  knowledge;! or  if  being  a 
merchant  or  tradesman  he  has  not,  subsequently  to  the 

Eassageof  this  act,  kept  proper  books  of  account;  or  if 
e  or  any  other  person  on  his  account,  or  in  his  behalf, 
has  influenced  the  action  of  any  creditor  at  any  stage  of 
the  proceedings,  by  any  pecuniary  consideration  or  obli- 
gation; or  if  he  has  in  contemplation  of  becoming  insolv- 
ent made  any  pledge,  payment,  transfer,  assignment,  or 
conveyance  of  any  part  of  his  property,  directly  or  indi- 
rectly, absolutely  or  conditionally,  for  the  purpose  of 
prefering  any  creditor  or  person  having  a  claim  against 
nim,  or  who  is  or  may  be  under  liability  for  him,  or  for 
the  purpose  of  preventing  the  property  from  coming  into 
the  hands  of  the  assignee,  or  oi  being  distributed  under 
this  act  in  satisfaction  of  his  debts;  or  if  he  has  been 
convicted  of  any  misdemeanor  under  this  act,  or  has 
been  guilty  of  fraud  contrary  to  the  true  intent  of*  this 
act;  or  in  case  of  voluntary  insolvency  has  received  tlio 
benefits  of  this  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application 
for  discharge.  And  before  any  discharge  is  granted,  the 
debtor  shall  take  and  subscribe  an  oath  to  the  effect  that 
he  has  not  done,  suffered,  or  been  privy  to  any  act,  matter, 
or  thing  specified  in  this  act,  as  ground  for  withholding 
such  discharge  or  as  invalidating  such  discharge,  if 
granted. 

Books  of  account— see  as  to  effect  of  failure  to  deposit,  sec.  22». 

Frandalent  preferences  and  transfers— sec.  65  and  notes. 

Frand— f?enerall7>  Civil  Code,  sec.  3441;  2  Gal.  107, 269, 326;  5'Cal.  161 ; 
tt  Cal.  47, 664, 670;  7  Cal.  206;  8  Cal.  87:  12  Cal.  45. 281 ;  13  Cal.  76;  19  Cal. 
302;  21  Cal.  402;  25  Cal.  653;  26  Cal.  300:  35  Cal.  223;  37  Cal.  328;  49  Cal. 
620;  50  Cal.  132:  fraudulent  intent,  ClvU  Code,  sec.  3442;  7  Cal.  391. 503; 
8  Cal.  118;  12  Cal.  45;  14  Cal.  165;  24  Cal.  502;  36  Cal.  159;  42  Cal.  361 :  43 
Cal.  581 ;  48  Cal.  399;  50  Cal.  132 :  penalty,  sec.  66. 

§  50.  Any  creditor  opposing  the  discharge  of  a  debtor 
shall  file  specifications,  in  writing,  of  the  grounds  of  his 
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opposition,  and  after  the  debtor  has  filed  and  served  his 
answer  thereto,  which  pleadings  shall  be  verilied,  tbe 
court  shall  try  the  issue  or  issues  raised,  with  or  without 
a  jury,  according  to  the  practice  provided  by  lavr  in  civil 
actions. 

Opposition  to  discharge— for  defects  of  petitiim  or  schedules,  4  CaL 
337 ;  32  Cal.  406 :  by  creditor  not  named,  4  CaL  837 :  fraud,  setting  f ortb 
facts,  37  Cal.  364 :  39  Cal.  123. 

Vorification  of  p  eadings-«ee  Code  CiT.Proc.  sec  446  and  notes. 
Oondnct  of  trial— In  cItU  actions,  see  Code  Civ.  Proe.  sec.  607a. 

§  51.  If  it  shall  appear  to  the  court  that  the  debtor  has 
in  all  things  conformed  to  his  duty  under  this  act,  and 
that  he  is  entitled  under  the  provisions  thereof  to  receive 
n  discharge,  the  court  shall  grant  him  a  discharge  from  all 
his  debts,  except  as  hereinaiter  provided,  and  shall  give 
him  a  certificate  thereof,  under  the  seal  of  the  cx>urt,  in 
substance  as   follows:    In  the  Superior  Court,   of   tbe 

county  of ,  State  of  California.     Whereas, has 

been  duly  adjudged  an  insolvent  under  the  insolvent  laws 
of  this  State,  and  appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  said be  forever  discharged  from  all 

debts  and  claims,  which  by  said  insolvent  laws  are  made 

Srovable  against  his  estate,  and  which  existed  on  the 
ay  of ,  on  which  the  petition  for  adjudication  was 

filled  by  [or  against]  him,  excepting  such  debts,  if  any,  as 
are  by  said  insolvent  laws  excepted  from  the  operation 
of  a  discharge  in  insolvency.    Given  under  my  hand,  and 

the  seal  of  the  court,  this of ,  A.  D.  Ifi^— .    Attest, 

,  Clerk.    [Seal.]    ,  Judge. 

§  52.  No  debt  created  by  fraud  or  embezzlement  of  the 
debtor,  or  by  his  defalcations  as  a  public  officer,  or  while 
acting  in  a  fiduciary  character,  shall  be  discharged  under 
this  act,  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  said  debt;  and 
no  discharge  granted  under  this  act  shall  release,  disr 
charge,  or  affect  any  person  liable  for  the  same  debt  for 
or  with  the  debtor,  either  as  partner,  joint  contractor, 
indorser,  surety,  or  otherwise. 

Fiduciary  character  of  debt— prevents  discharge,  46  CaL  547. 

§  53.  A  discharge,  duly  granted  under  this  act,  shjill, 
with  the  exceptions  aforesaid,  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands,  set  forth  in  his 
schedule,  or  which  were  or  might  have  been  proved 
against  his  estate  in  insolvency,  and  may  be  pleaded  by  a 
simple  averment,  that  on  the  day  of  its  date  such  dis- 
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.  clia»e  was  granted  to  him,  setting  forth  the  same  in  fall, 
and  the  same  shall  be  a  complete  bar  to  all  suits  broaght 
on  any  such  debts,  claims,  liabilities,  or  demands,  and  the 
certiUcate  shall  be  prima  facie  evidence  in  favor  of  such 
fact,  and  of  the  regularity  of  such  discharge ;  provided,  hem- 
ever^  that  any  creditor  of  said  debtor,  whose  debt  was 
proved  or  provable  against  the  estate  in  insolvency,  who 
shall  see  ht  to  contest  the  validity  of  such  dischai^e  on 
the  ffround  that  it  was  fraudulently  obtained,  ana  who 
has  discovered  the  facts  constituting  the  fraud  subsequent 
to  the  discharge,  may,  at  any  time  within  two  years  after 
the  date  thereof,  apply  to  the  court  which  granted  it  to  set 
aside  and  annul  the  same,  or  if  the  same  shall  have  been 
pleaded,  the  effect  thereof  may  be  avoided  collaterally 
upon  any  such  grounds. 

Decree  of  discharge— effect  of,  14  Cal.  173;  17  Cal.  518;  84  Cal.  96: 
wlien  no  defense,  26  CaL  279;  S8  Cal.  196. 
Attacking  discharge— 41  Cal.  123. 

§  54.  The  refusal  of  a  discharge  to  the 'debtor  shall  not 
affect  the  administration  and  distribution  of  his  estate 
under  the  provisions  of  this  act. 

AETICLE  Vni. 
FRAUDUIiIINT  PREFBRENCES  AND  TRANS- 


§  55.  If  any  person  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  one  month  before  the  filing  of 
a  petition  by  or  against  him,  with  a  view  to  give  a  prefer- 
ence to  any  creditor  or  person  having  a  claim  against  him, 
or  who  is  under  any  liability  for  him,  procures  any  part  of 
his  property  to  be  attached,  sequestered,  or  seized  on  exe- 
cution, or  makes  any  payment,  assignment,  transfer,  or 
conveyance  of  any  part  of  his  property,  either  directly  or 
indirectly,  absolutely  or  conditionally,  the  person  receiv- 
ing such  payment,  pledge,  assignment,  transfer,  or  convey- 
.  ance,  or  to  be  benefited  thereby,  or  by  such  attachment  or 
seizure,  having  reasonable  cause  to  believe  that  such  per- 
son is  insolvent,  and  that  such  attachment,  seizure,  pay- 
ment, pledge,  conveyance,  tran&(f  er,  or  assignment  is  made 
with  a  view  to  prevent  his  property  from  coming  to  his  as- 
signee in  insolvency,  or  to  prevent  the  same  from  beinff  dis- 
tributed ratably  among  his  creditors,  or  to  defeat  the  ooject 
of,  or  in  any  way  hinc^r,  impede,  or  delay  the  operation  of 
or  to  evade  any  of  the  provisions  of  this  act,  such  transfer, 
payment,  conveyance,  pledge,  or  assignment  is  void,  and 
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the  assignee  may  recoTer  the  property,  or  the  "rahie  tSMie- 
of,  as  assets  of  such  insolTent  debtor;  and.  if  sachsale, 
assifi^nment,  transfer,  or  conveyance  is  not  made  in  the 
usual  and  ordinary  course  of  business  of  the  debtor,  that 
fact  shall  he  prima  facis  evidence  of  fraud. 

Fraadnliuit  prefarenoes  amd  tranafew  Civil  Code,  sees.  aMS  MC;  5 
Gal.  488;  10CaL237.269;  12Cal.281;  13Cal.G2;  ]9Cal.41;  21  CaLll;  22 
Cal.  194:  23  Cal.  233,  AU;  34  Cal.  96, 100;  85  CaL  223. 902;  87  CaL  »S;  41 
Cal.  239, 549 :  42  Cal.  361 ;'  49  Cal.  620;  51  Cal.  521 ;  53  CaL  197. 

AssiginmaiitB  for  benefit  of  crediton— Civil  Code,  sees.  M49-3473;  2 
Cal.  107;  3  Cal.  471;  5  CaL  210;  8  Cal.  152;  10  CaL  20,274;  12  CaL  460;  14 
Cal.  450;  41  Cal.  566. 

ARTICUB  IX. 

PXSNAIa  GLAUSBS. 

§  56.  From  and  after  the  taking  effect  of  tbis  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belongmg  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  canse 
to  be  removed>  the  same  or  any  part  thereof,  with  Intent 
to  prevent  it  from  coming  into  the  possession  of  the  as- 
signee in  insolvency,  or  to  hinder,  m[ix>ede,  or  delay  his 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment^  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shall  spend  any  part  thereof  in  gaming;  or  shalL  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof;  or  shall  at- 
tempt to  account  for  any  of  his  property  by  fictitious  loss- 
es or  expenses;  or  shall,  within  three  months  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  Intent  to  defraud ;  or  shall, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  ih  insolv- 
ency, pawn,  pledge,  or  dispose  of  otnerwise  than  by  bona 
fide  transactions  in  the  ordinary  way  of  his  trade,  any  of 
his  goods  or  chattels  which  have  been  obtained  on  credit 
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and  remain  tmpaid  for,  he  shall  be  deemed  guilty  of  m^is- 
demeanor,  and,  upon  conTiotion  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  for  not  less  than 
three  months  nor  more  than  two  years. 
Ooncealing  property,  etc.— see  Penal  Code,  sec.  1S4. 

Frandnlent  dealing  with  books  or  writing— see  Penal  Code,  sec. 
132. 

Frand-Hsec.  49n;  19  Cal.  143. 

Frandnlent  preferences  and  transfers— sec.  55n. 

ARTICLE   X 
MISCELLANEOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like  validity  and  effect  as  if  he 
had  liTed. 

Oonthananoe  of  prooeedings— after  death  of  party)  comimre  Code 
Civ.  Proc.  sec.  386. 

§  58.  Pending  proceedings  by  or  against  any  person, 
copartnership,  or  corporation,  no  Statute  of  Limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 

Limitations  generally—see  Code  Civ.  Proc.  sec.  31^. 

§  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  authorized 
agent. 

Attorney— see  Code  Civ.  Proc.  sec.  275  et  $eq. 

§  €0.  It  shall  be  the  duty  of  the  court  having  jurisdic- 
tion of  the  proceedings,  to  exempt  and  set  apart  tor  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  ascempt  from  ezecntion— see  Code  Civ.  Proc.  sec.  690  and 
notes. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  plural,  and  in  the  i^lural,  the  singular,  and  the  word 
*' debtor"  includes  partnerships  and  corporations. 

Meaning  of  words— compare  Code  Civ.  Proc.  sec.  17. 
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§  63.  A  receiTor  may  be  appointed  hy  the  oocErt  in 

wnich  an  insolvent  proceedinc^  is  pending  befbie  the  Sec- 
tion of  an  assignee: 

1.  CJpon  the  application  of  creditors,  where  it  is  shown 
that  tbe  property,  or  any  portion  thereof,  is  in  danger  of 
being  lost,  removed,  or  materially  injured; 

2.  In  all  other  cases  where  receivers  are  appointed,  by 
the  usages  of  courts  of  eq^uity.  And  thereupon  the  ap- 
pointment, oath,  undertakmg,  and  powers  of  sach  receiv- 
er shall,  in  all  respects,  be  regulated  by  the  general  laws 
of  the  Stat^  applicable  to  receivers. 

Becaiven— «ee  Code  Civ.  Proc.  sec.  564  et  seq. 

§  64.  All  sections  of  the  Code  of  Civil  Procedure  of 
the  State  of  California  relating  to  contempts  are  hereby 
made  applicable  to  all  proceedings  under  this  act.  An 
appeal  shall  be  allowed  to  the  Supreme  Court  from  any 
order  adjudging  any  person  guilty  of  contempt  of  court. 

Oontemptt— sees.  1209-1222,  S07-810;  also  sees.  178, 18S,  lOie,  IMO,  1461. 

Appeal  to  Supreme  Oonrt-Hsec.  67. 

§  65.  When  an  attachment  has  been  made  and  is  not 
dissolved  before  the  commencement  of  proceedings  in  in- 
solvency, or  is  dissolved  by  an  undertaking  given  by  the 
defendant,  if  the  claim  upon  which  the  attachment  salt 
was  commenced  is  provea  against  the  estate  of  the  debt- 
or, the  plaintiff  may  prove  the  le^l  costs  and  disburse- 
ments ot  the  suit,  and  of  thekeepmgof  the  property,  and 
the  amount  thereof  shall  be  a  preferred  debt.  In  all  con- 
tested matters  in  insolvency  the  court  may,  in  its  discre- 
tion, award  costs  to  either  party,  to  be  paid  by  the  other, 
or  to  either  or  both  parties,  to  be  paid  out  of  the  estate, 
as  justice  and  equity  may  require;  in  awarding  costs,  the 
court  may  issue  execution  therefor.  In  all  involuntary 
cases  under  this  act,  the  court  shall  allow  the  petitioning 
creditors  out  of  the  estate  of  the  debtor,  if  any  adjudica- 
tion of  insolvency  be  made,  as  a  preferred  claim,  all  legal 
costs  and  disbursements  incurred  by  them  in  that  be- 
half. 

Attachment-Hsee  Code  Civ.  Proc.  sec.  537  et  seq,       ». 

§  66.  The  court  may,  upon  the  application  of  the  debt- 
or, if  it  be  a  voluntary  petition,  or  of  the  petitioning  cred- 
itors, if  a  creditor's  petition,  dismiss  the  petition  and  dis- 
continue the  proceedings  at  any  time  before  the  appoint- 
ment of  assignee;  after  the  appointment  of  assignee  no 
dismissal  shall  be  made  without  the  consent  of  allparties 
interested  in  or  affected  thereby. 
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§  &i.  An  appeal  may  be  taken  to  the  Sapreme  Conit 
in  the  following  cases: 

1.  From  an  order  granting  or  refusing  an  adjadication 
of  insolvency; 

2.  Allowing  or  rejecting  a  creditor's  claim,  in  whole  or 
in  part; 

3.  Overruling  a  motion  for  a  new  trial; 

4.  Settling  an  account  of  an  assignee; 

5.  Against  or  in  favor  of  setting  apart  homestead  or 
other  property  claimed  as  exempt  ^om  execution; 

6.  Granting  or  refusing  a  discharge  to  the  debtor. 
The  notice,  undertalsing,  and  procedure  on  appeal  shall 

conform  to  the  general  laws  of  this  State  regulating  ap- 
peals in  civil  cases,  except  that  when  the  assijgpiee  has 
given  an  ofScial  undertaking  and  appeal  from  a  judgment 
or  order  in  insolvency,  his  official  undertaking  stands  in 
the  place  of  an  undertaking  on  appeal,  and  the  sureties 
therein  are  liable  on  such  undertaking. 

Appeal  in  contempt  cases— sec.  64. 

Appeals— in  general,  see  Code  Cir.  Proc.  sees.  986-W9:  notice,  se« 
Code  CiY.  Proc.  sec.  940  and  note :  undertaking,  see  Code  Cir.  Proc. 
sees.  940, 941,  and  notes. 

Official  nndertaking— In  lien  of  usual  bond,  compare  Code  Cir. 
Proc.  sec.  965. 

§  68.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed;  provided^  how- 
ever, that  such  repeal  shall  in  no  manner  invalidate  or  af- 
fect any  case  in  insolvency  instituted  and  pending  in  any 
court  prior  to  the  day  when  this  act  shall  take  effect. 

Bepeals— see  Code  CiT.  Proc.  sec.  18i». 
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,  Z The  references  are  to  the  eeetiont.Z 

Abatement— action  not  to  abate  by  death  or  other  disability,  S  388. 
action  not  to  abate  by  transfer,  385. 
of  nuisance,  action  for,  731. 

Abbreviations— ose  of,  186. 

Absence— at  trial  waives  jury,  681. 

from  State,  effect  on  Statute  of  Limitations,  851. 
publication  of  service  on,  413. 
of  evidence,  ground  for  continuance,  585. 
of  witness,  deposition  may  be  taken,  2020. 

Absentee— appointment  for,  in  probate  proceedings,  1718. 

Abstract— in  partition  suits,  800. 
costs  for,  when  allowed,  799. 
to  be  verified,  800. 
by  executors  and  administrators,  1622-1653. 

Accident— a  ground  for  new  trial,  657. 

Account— copy  of,  may  be  demanded,  454. 
how  stated  in  pleadings,  454. 
items  of,  need  not  be  pleaded,  454. 
further  account  may  be  ordered;  454. 
reference  on  Judgment  by  default.  565. 
reference,  and  trial  by  referees,  639. 
to  be  rendered  by  special  administrator,  1417. 
to  be  rendered  by  persons  trusted  with  estate,  1461. 
to  he  rendered  by  surviving  partner,  1585. 
in  case  of  executors  and  administrators,  1636. 
final  account  of,  1652. 

proceedings  in  case  of  neglect  to  render.  1653. 
order  to,  may  issue  against  public  administrator,  1735. 
of  public  administrator,  when  to  be  made,  1739. 
of  joint  guardian  may  be  allowed,  1775. 

Accounting  and  settlements— action  for,  for  rents  pending  redemp* 
tion,  707. 
See  EXBCUTOBS  An  D  ADaCINISTSATOBS^ 

Accrued  right— not  affected  by  Codes,  8. 

Acknowledgments— judicial  officers  may  take,  179. 

Act— See  €k>DB  ov  Civil  Pbooedurb. 

Action— Code  not  to  effect  pending,  8. 
definition  of,  22. 
are  of  two  kinds.  24. 
one  form  of,  only,  of  civil  action,  307. 
against  husband  and  wife,  when  v.  if e  may  defend  alone,  S71. 
does  not  abate  by  death,  etc.,  385. 
against  executors  and  administrators,  1582, 1584. 
against  johit  debtors,  9;£)-gQ4. 
i^alust  steamers,  boats,  and  vessels,  813-827. 

Code  Civ.  Pboo.— ft*}.     [  673  ] 
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Action^  Continued.  ^      ^  .  ,    .^  ,«.. 
against  sheriff  for  official  acts.  10M>^_ 
against  sureties  on  arrest  and  ball,  MO. 
against  two  or  more,  proceedings  tbereon,  414. 
arbitration  revoking  submission  to,  1290. 
between  husband  and  wife,  S70. 
by  whom  prosecuted,  90, 987. 

by  assignee,  968. 

by  executors  and  admlnlstratohi,M88,  MOO. 

by  father  or  mother,  for  Injury  or  death  of  cbiuU  976. 

by  father  or  mother,  for  seduction  of  daughter,  975- 

by  guardian,  for  Injury  or  death  of  ward,  976. 

by  guardian,  for  seduction  of  ward,  375. 

by  guardian,  for  property  of  ward,  1760. 

by  purchaser,  at  sheriff's  sale  after  eviction,  708. 

by  receiver,  668.     ,     ^    ^^   ,  «-_ 

by  representative,  for  death  of  person,  377. 

by  State,  446.  .  .    ^       m     ^  ^  ««<« 

by  surety,  to  compel  satisfaction  of  a  debt,  1050. 

by  unmarried  female,  for  aodactlon,  374. 

by  whom  prosecuted,  30. 

conmiencemeut  of,  950, 4W. 

consolidation  of ,  1048.         .^  ^  ,^ 

causes  of,  which  may  be  muted,  427. 

continuance  in  case  of  death,  etc.,  385. 

costs,  when  allowed  In,  1022-1039. 

costs,  when  several  actions  are  united,  1023. 

depositions  In,  2020, 2021. 

dismissal  of,  581.      .,     ,  ^m       x    ««>••  «■>.• 

for  condemnation  of  lands,  proceedings  in,  124»-1258. 

for  damages  against  default^  witness,  1982. 

for  damages  for  usurpation  ofofflce  or  fiaao&uerWT. 

for  death  or  injury,  who  may  sue,  876, 3T7. 

for  delivery  of  personal  property,  509-521. 

for  foreclosure,  form  of,  726-728. 

for  foreclosure  of  liens,  1191-1199. 

for  libel  and  slander,  460.  ^  ^  ,,^ 

for  liens  may  be  consolidated,  1196. 

for  nuisance,  731.  _„-.„-«, 

for  partition  of  real  property,  752-797.     ,,^ 

for  recovery  of  estate  sold  by  guardian,  U06.        

for  determining  conflicting  claims  to  real  property,  738-748. 

for  seduction,  who  may  sue,  374, 375. 

for  trespass  on  realty,  733, 1688. 

for  usurpation  of  office  or  franchise,  802-610. 

for  waste,  732, 1583. 

form  of,  307.  ,    ^ 

guardian  power  to  bring.  1769. 

mcludes  special  proceedings,  968. 

in  Justices*  Courts,  839-850. 

how  commenced,  405.  •  ,    .  ^     ^  ,^^^ 

limitation  of  action  on  guardian's  bond,  1805. 

limitation  of,  for  recovery  of  estate  sold,  1806. 

limitation  of  actions,  312-362. 

limitations  in  other  than  real  actions,  335-848. 

limitations  of  actions  for  vacating  sales,  1573. 

limitation  of,  how  affected  by  Code,  9. 

limitation  of,  on  preferred  claim  for  wages,  1206. 

manner  of  commencing,  407-412.  .    ^ 

may  be  retried  on  faUure  of  verdict  or  discharge  of  Jqiy,  61$. 

may  proceed  after  Judgment  against  one  of  several  defendants, 

5<9 

on  tmdertaldng  In  provisional  remedies,  552. 
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.A,<*tkon-^CotUinued. 

on  undertaking  after  dismissal*  661. 
on  submission  to  arbitration  revoked,  1290. 
on  bond  of  administrator,  by  coaaministrator»  1586. 
on  bond  of  guardian,  1804. 
parties  In,  how  designated,  906. 
parties  to,  367-389. 

pendency  of— notice,  when  gi^eii»  409, 755. 
pending,  when  deemed,  1049. 
pending,  ground  for  demurrer,  430. 
people  not  required  to  give  bonds  in,  1058. 
personal,  may  be  had  forlien  of  labor,  etc.,  1197. 
place  of  trial  of ,  392«400. 
•V  place  of  trial,  change  of,  397-400. 
pleading  in,  420-476. 
postponement  of  trial  of,  595. 
<luestions  of  fact  not  in  issue,  how  tried.  809. 
reassignment  and  transfer  of,  in  Justices'  Courts,  90. 
register  of,  to  be  kept  by  clei^,  1052. 
State  not  required  to  give  bonds  In.  1058. 
successive  actions  on  same  contract,  1047. 
summons  in,  407-416. 

testimony,  when  to  be  taken  by  clerk,  1061. 
time  of  commencement  of,  312-362. 

to  be  prosecuted  by  real  party  In  Interest,  367.  , 

to  compel  an  accounting  for  rents  and  profits,  707. 
to  determine  adverse  claims  to  real  property,  738'743. 
to  determine  adverse  claims,  1050. 
to  quiet  title,  738. 
to  redeem  from  judicial  ssde,  346. 
transfer  of  the  Justices'  Courts,  90. 
trial  of,  600-645. 
who  may  appear  in,  In  Justices'  Courts,  842. 

A.ction,  canses  of— joinder  of,  427. 

successive,  on  same  contract,  1047. 

Actions— in  Justices'  Cc^irts,  how  entitled,  89. 
appearance  in,  842. 
arrest  of  defendant  In,  861-865. 
attachment,  when  may  Issue,  866-869. 
claim  and  delivery,  proceedings  In,  870. 
how  commenced,  839-850. 
pleadings  In,  &')l-859. 
place  of  trial,  832-838. 
place  of  trial,  change  of,  832. 
proceedings  after  change  of  venue,  836. 
provisions  of  Code  applicable,  925. 

Acts— of  foreign  executive,  as  evidence,  1918. 
of  municipal  corporation,  as  evidence,  1918. 
declaration  of  party,  as  evidence,  1»70. 

A4iouniment— for  term  for  absence  of  judge,  189. 
till  next  regular  session,  140. 
of  Superior  Court,  when,  74.  * 

in  absence  of  jury,  from  time  to  time,  617. 
of  Supreme  Court,  46. 

testimony  may  be  taken  by  deposition  on,  696. 
to  non-judicial  day,  effect  of,  136. 
in  contesting  certain  elections,  1121. 

Adjutant-general— see  NATievAL  Guabd. 

Administration— of  estate,  to  whom  granted,  1365* 
who  disqualified,  1369. 
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Admliiiimtion^CMMiMd. 

when  may  be  sammarjr,  IMB. 

of  oattaB  and  aJftmuitloiis,  S(M-2697. 

Adminlttrmtor— costs  In  aetlooB  bj  or  against,  loa. 
may  sue  aloue  in  his  legal  capacity,  S6B. 
may  sue  for  deatlx  or  inlary  of  person,  377. 
maybe  excused  f  rem  ffnriQff  bond  on  appeal,  9M. 
to  render  account  to  Superior  Coortf  Ittu. 
jMWers  of,  may  be  suspended,  1436. 

See  EZSOUTOHS  AVD  ADlCnriSTKATOBS.  Spkciai.  Asioi 
I8T&ATOB8. 

Admission— Of  attorney  to  practice,  275-280. 
by  failure  to  verify  answer,  44«. 
of  fact,  to  avoid  postponement.  585. 

of  genuineness  of  Instrument  by  failure  to  verify  ansiwer,  4(7. 
of  genuineness  of  instrument  by  piaintUt,  448. 
of  service  of  summons,  415. 
when  genuineness  of  instrument  not  admitted,  449. 

Adrerse  claim— to  real  property,  action  to  determine,  738b 
to  personal  property,  action  to  determine,  lOSO. 

Adrerse  party— on  appeal,  who  is,  938. 
in  intervention,  885. 
when  notified  to  produce  written  tnstrmnent,  1938. 

Adverse  possession— by  actual  occupation,  834. 

occupation  under  written  instrument,  when  deemed,  334. 

to  legal  title,  must  be  shown,  323. 

what  constitutes,  under  Statute  of  Limitations,  325. 

judgment  under,  822. 

written  instrument  under,  822-323. 

written  instrument  not  under,  324. 

effect  oC  relation  of  landlord  and  tenant,  326. 

right  of  possession  not  impaired  by  descent  cast,  327. 

Aflldavits— deilnition  of ,  2003.  «  * 

may  l>e  used,  for  what,  2009. 
before  whom  to  be  taken,  179, 259, 2012. 
before  whom  talcen  within  United  States,  2013. 
before  whom  talcen  in  foreign  country  or  state,  2014. 
certificate  required  to  foreign  affidavit.  2015. 
certificate  required  in  another  State,  2013. 
defective  heading,  1046.         ' 
for  arrest  of  judgment  debtor,  715. 
for  attachment,  what  to  state,  538. 
for  a  contempt,  1211. 
for  an  injunction,  527. 
for  judgment  by  confession.  1133. 
for  mandate,  requisites  of,  1086. 
for  prohibition,  1103. 
for  order  to  allow  amendment,  473. 
for  order  of  arrest,  481. 
for  order  of  arrest  in  Justices*  Court,  863. 
for  order  to  examine  imprisoned  witness,  1996. 
for  postponement  of  action,  595. 
for  postponement  in  Justices'  Courts,  876. 
for  publication  of  summons,  412. 
for  publication  in  partition  suits,  757. 
for  review,  when  and  by  whom  made,  1069. 
for  submitting  controversy  without  action,  1138. 
in  proceedings  to  contest  election,!  115. 
in  proceedings  to  contest  administrator's  bond,  1394. 
in  proceedings  against  joint  debtors,  991. 
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tn  proceedings  to  try  right  of  office,  804. 

In  proceeding  to  perpetuate  testimony,  2064. 

in  replevin  where  denyery  Is  claimed,  510. 

Juror  may  make,  as  to  misconduct  of  Jury,  657. 

may  be  taken  by  judicial  officers.  179. 

of  concealment  or  materiality  oi  witness,  1988. 

of  costs  and  disbursements,  1033. 

of  justification  of  ball,  495. 

of  mariners'  claim  of  wages,  825. 

of  notice  of  flllnsr  award,  1286. 

of  plaintiff  deu)1ng  execution  of  instrument,  448. 

of  printer,  evidence  of  publication,  2010. 

of  property  due  Judgment  debtor,  717. 

of  sole  trader,  1818. 

of  service  and  mailing  of  notices,  1306. 

of  return  of  summons,  410. 

of  service  of  summons,  415. 

of  sureties  on  bonds,  1067. 

of  publication,  wbat  to  specify,  2010. 

of  publication,  where  filed,  2011. 

of  title  to  property  claimed  by  third  party,  519. 

of  witness  lor  exoneration  from  contempt,  2069. 

on  application  for  writ  of  review,  10(9. 

on  application  for  injunction,  526.  527. 

on  application  to  perpetuate  testimony,  2064. 

on  claim  and  delivery,  510. 

on  motion  for  continuance,  595. 

on  motion  to  dissolve  injunction,  532. 

on  motion  for  a  new  trial,  when  to  be  filed  and  served,  656. 

on  objections  to  appointment  of  referee,  642. 

on  suDmission  of  controversy,  1138. 

service  of  copy,  in  arrest,  484. 

service  of,  in  replevin,  512. 

service  of,  in  injunction,  527. 

to  accompany  summons  against  judgment  debtor,  S91. 

to  be  filed  by  sheriff  in  replevin,  520. 

to  bill  of  costs,  1033. 

to  compel  judfi^eut  debtor  to  aaswer,  715. 

to  copy  of  assignment  to  redemptioner,  706. 

to  discnarge  attachment,  556. 

to  oppose  dlschaive  of  attachment,  657. 

to  oppose  dissolution  of  injunction,  532. 

to  petition  to  obtain  further  security  from  adminifftrator^  1397. 

to  show  misconduct  of  jury,  658. 

to  vacate  order  of  arrest,  503. 

verifying  pleadings,  446. 

when  affiant  is  non-resident,  446. 

when  affiant  is  a  corporation,  446. 

when  State  is  a  party,  not  required,  446. 

when  valid  though  defective,  1046. 

when  may  be  used,  2009. 

Affinity— disqualifies  judge,  170. 
disqualifies  juror,  602. 
disqualifies  referee,  641. 

Affirmation— equivalent  to  oath,  2097. 
oath  Includes,  17. 

Agent— appointment  of,  to  take  property  on  distribution,  1691. 
to  famish  bond  in  such  case,  1602. 
Uabllity  of,  on  bonds,  1696. 
to  render  annual  account  to  Probate  Court,  1694. 
declarations  of,  1870. 
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Alien  efleet  of  alienage  on  limitation  of  actions,  394. 

Alienation— after  salt  commenced,  effect  of,  in  real  actions,  711^  717. 

AUegationa— afflrmatiTe.  by  whommnat  be  proYed.  186iL 
dentals  of,  how  made.  437. 
if  not  controverted,  deemed  admitted,  482. 
in  complaint  for  Injunction,  what  esaentiai,  &^ 
in  pleaulnn  against  lolut  debtors,  893. 
sham  and  Irrefe  vant  to  be  strickrai  oat,  453. 
material,  what  are,  463. 
material  only  need  be  proved,  1867. 
negative,  when  most  be  proved,  1889. 
to  be  liberally  construed,  4K. 
redundant,  striking  out,  453. 
when  deemed  admitted,  462. 
when  deemed  controverted,  462. 
burdep  of  proof  of,  1869, 1961. 
variance,  469-471. 

Allowance— for  support  of  family  of  deeedent,  14Mt  1667. 

how  to  be  paid,  1467. 

Alteration— In  writing  must  be  accounted  for,  1968. 

Ambignitf— as  a  ground  for  demurrer,  «S0. 
grounds  of  demurrer  to  answer,  444. 

Amendments— after  demnrrer  filed,  472. 
by  adding  or  striking  out  par^,  473. 
by  correcting  name  of  party,  473. 
must  be  flleu  and  served,  4^. 
of  course,  472. 
of  process,  128. 
terms  may  be  imposed,  473. 
to  complaint,  when  allowed,  464. 
to  complaint,  service  of.  432. 
to  pleadings  or  proceedings  generally,  473. 
to  pleadings  in  Justices'  Courts,  859. 
upon  affidavit  and  notice.  473. 
errors  and  defects  to  be  dlsregaided,  47S, 
fictitious  name,  where  real  name  discovered,  474. 
service  of,  432, 472. 
supplemental  pleadings,  464. 
variance.  469-471. 

Amicable  actions— 1138-1140. 

Another  action  pending— ground  for  demurrer,  430. 

Answer— as  a  pleading,  422. 

amendment,  when  allowed,  464-472. 

as  an  appearance,  1014. 

by  whom  verified,  and  form  of  verification,  446. 

constructlon^f ,  452. 

copy  of  instrument  in,  effect  of  pleading,  448. 

crossKlemands  in,  440. 

counter-claim  in,  438-440. 

defenses  in,  must  be  separately  stated,  441. 

demanding  items  of  account,  454. 

defenses  not  raised  by,  waived,  434, 439. 

demurrer  at  samo  time  with,  431. 

demurrer  to,  443-444. 

denials  in,  437. 

disclaimer,  739. 

'effect  of  omission  to  set  up  counter-claim  in,  856. 

effect  of  demurrer  on  answer/  472. 

errors  and  defects  in,  475. 


beWUiicM,  <lelectlTe,  1*M. 

estoppel.  UW,  IMI. 

eiUiuloDot  lira«  rorfllliig,  «7I,  UM. 

Bold  coin,  etc.,  6«7. 

finstuad  and  irtte,  nHTl. 

IwroTement*.  seMBg  up  teIiu,  HI. 


walyer,  by  (allure  to  object,  Ut 

waller  of  summonB  bj,  lob. 

wh»tto«)iit»Ln.<S7. 

want  o(  reriacililaa,  wtwt  sdmlti,  Ut. 

wbeu  mav  l>»  gtilcken  ant,  ts 

wtien  omlnloa  watrta  couDU: 

wlierB  comptoint  -  * ~  " 

Apprali  to  Bnprein*  I 

In  what  eaaea  (rom  a  Joitlee'a  Ct 


oaderUJilng  jusliflcalloD  at  sureties,  MS. 

imderlaiiliiK  ou.tnonei'jDdfmBnt.M:. 

lumenabing  on,  teal  property,  ma. 

underliWiig,  seversi  documents  In,  MT, 

nnderi^!^,  llaUlilr  of  snrttles.  10S9. 

nndeTtaJflng.  trustees  uid  repreaentaclTH  u  appaUlaU,  MthlD 

Appsali  to  Snpnior  ODnrts— f  roin  Justices'  or  PoUce  Con^  tit. 
on  qnestloiu  ot  liw,  statements  reqolrea,  aii. 
on  questions  of  tacb  or  law  of  tact,  eT«. 
transmission  ot  papeis  to  nppellata  court,  OT. 
undertsklnsoauiilqiiallflatloaot  soretlea.nB. 
star  ot  proceedlMS  on,  9T9. 
powers  oC  Superior  Goorc  on,  980. 
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appeals  to  Superior  OovaetB-^anHmved, 
trial  de  novo,  when,  976. 


tadgment  on,  980. 


rees  on,  980. 

Code  sections,  93S-958,  not  to  apply  to,  969. 

Appearance— accusation  agailnst  attorney  to,  298. 
liusband  and  wife,  370, 371. 
time  for,  to  be  inserted  in  summons,  407. 
waives  service  of  summons,  406, 416. 
by  demurrer  or  answer,  1014.  • 

failure  of,  waives  findinffs,  684. 
failure  of,  waives  Jury,  631. 
failure  of,  in  Jastfces*  Courts,  884. 
of  parties,  is  waiver  of  notice,  1306. 
waives  issuance  of  summons,  406. 
what  constitutes,  1014. 

A-ppollant— must  file  undertaking,  941. 

exeontors  and  admiiflstrators,  when  need  not  file,  946. 

must  furnish  papers,  950. 

what  to  furnish,  on  appeal  from  order,  951. 

what  to  furnish,  on  order  for  new  trial,  962. 

who  Is,  938. 

Appellate  jnrisdictioxi— of  Supreme  Court,  60, 52. 
of  Superior  Court,  75, 77. 

Application— to  court,  repetition  prohibited,  182. 

repetition,  a  contempt,  188.  ^ 

Appraiser— may  be  appointed  at  chambers,  166. 
to  be  appointed  oy  Superior  Court,  1444. 
who  are,  and  by  whom  appointed,  1444. 
to  be  sworn,  1446. 
duty  of,  1445. 

appointment,  what  to  include,  1446. 
inventory  to  be  signed  by,  1449. 
of  after^liscovered  property,  1461. 
duty  of,  as  to  homestead,  1476. 
report  of,  on  hpmestead,  1477. 
report,  how  confirmed,  1478. . 
appointment  of,  on  estate  of  ward,  1773. 

Appraisement— of  estates  of  deceased,  1444, 1476. 
of  ward's  estate,  1773. 

Arbitration— what  may  be  submitted  to,  and  when,  1281. 
titles  cannot  be  submitted,  1281. 
submission  to  be  iu  writing,  1282. 
submission  entered  as  order  of  court,  1283. 
revocation  of,  1283. 
powers  of  arbitrators,  1284. 
adjournments,  1284. 
oath  of  arbitrators,  1285.  « 

power  to  administer,  1284. 
majority  may  decide  question,  1286. 
arbitrators  must  be  sworn,  1286. 
must  all  meet,  1053. 
but  two  acting  is  sufacient,  1053, 1286. 
award  must  be  in  writing,  1286. 
judgment  on  award,  when  entered,  1286. 
grounds  for  vacating  award,  1287. 
award  vacated  in  certain  cases,  1287. 
court  may  modify  or  correct  awards,  1288. 
deolsion  on  motion  subject  to  appeal,  1280. 


judgment,  when  not  subject  to  appeal,  129. 
If  sabmlBs' 


682 

AiWmiioii— OSMifiiMMd. 
[ment,  when  no 
ihmtMinn  to,  is  roToked,  meuiire  of  dHBagcs,  1296. 

Argument— case  reserved  for,  when  to  be  brought  np,  ttS. 
order  of,  on  trial,  607.  * 

Airest  and  ball— affldavlt  for  order  of,  481. 
ailldaTit  In  Justices'  Courts,  SlSL 
arrest,  how  made,  48S. 
ball  by  defendant,  486. 
ball,  allowance  of,  496. 

ball,  allowance  of,  on  arrest  for  contempt,  1219. 
ball,  how  given,  487. 
ball  may  be  reduced,  MS,  504. 
ball,  llaDility  of,  490. 
ball,  sulMtituted  for  deposit,  499. 
certificate  of  Judge  or  clerk,  snfflclencjr  of,  496. 
custodian  of  will,  when  subject  to,  1902. 
deposit  to  secure  discharge,  497.        * 
deposit,  when  to  be  refunded,  500. 
deposit  to  be  paid  into  court,  496. 
deposit  applied  on  Judgment,  500. 
discharge,  now  effected,  486. 
escape,  liability  of  sheriff,  501. 
execution  in  action  on,  what  to  state,  6B2. 
exoneration  of  bail  by  death,  491. 
exoneration  by  rearrest.  488. 
for  refusal  to  obey  citation  in  probate  matters,  1460. 
for  refusal  of  administrator  to  answer  on  oath,  1440. 
for  forcible  entry,  when  made,  1168. 
for  contempt,  arrest  when,  1214. 
generally,  478-504. 

m  what  cases  arrest  may 'be  made,  479. 
In  probate  proceedings,  for  embezzlement  of  estate,  1460. 
in  Justices'  Ck>urts.  proceedings  on.  861-665. 

Judgment  agsiinst  sheriff  as  bul,  502. 
ustlficatlon  of  baU,  493-4dS. 
lability  of  officer  for  arrest  of  witness,  when,  2069. 
law  undertaking  when  required,  498.  • 

limitations  of  power  of  arresi,  478. 
notice  of  arrest  to  be  given  plahitlff  in  Justices'  Court,  861. 
notice  of  Justification  of  ball,  493. 
no  arrest  to  be  made  except  under  Code,  478. 
of  Judgment  debtor,  715. 
of  usurper  of  ofllco,  when,  804. 

of  public  administrator,  for  refusal  to  submit  to  examination,  I73i 
order  of  arrest,  from  whom  obtained,  480. 
order,  form  of,  and  return,  48S. 
order,  what  to  require,  483.  « 

order,  when  may  be  made,  483. 
order,  execution  of,  485. 
order,  may  be  vacated,  503, 604. 
order,  how  served,  484. 
of  witness  for  refusal  to  testify,  19M. 
of  witness,  when  void,  2068. 
proceed  ings  for,  in  Justices'  Court,  861-8tt. 
proceedings  against  baf  1, 490. 
proceediugs  against  sheriff,  for  escape,  502. 
qualifications  of  bail,  494. 
reduction  of  deposit,  497. 
release  from,  exempts  from  rearrest,  1153. 
sheriff,  discharge  of,  liability,  496. 
sheriff  to  give  certificate  of  deposit,  497. 


.^jrran  mhA  bmU—CiHUiiiaed, 

BlierUt»  ]iiclfm«tt  against  tm  Inu,  DOS' 

^iBr1fl»  paying  OTAr  money,  4S8. 

BtieiUE,  ntom.  eu.,  493. 

BtietilcUable  on  ui  eKuon,  Ml. 

BotreDdsr  ol  AetaMatODy  ball,  «K. 

nenrper  of  olBce  nuy  be  ureKeil,  Ml. 

undertaking  oE  plaluCUr,  431. 

nndenaklni  ot  aefeDdant  for  releaae,  49!. 

Taotlng  oruer  of  arrest.  M3-SM. 

wMness,  when  eionerataa  from,  2KJ. 

TrttneMpWhen  entltlea  to  dlscharaB  from,  2070. 
see  DiBCHAKoa  vsou  Iupsiboitilent. 
Jl^sanlt  and  twttnr— iurlsdlctloa  of  Jiutlc«'  Conrta,  11 
.AflBosnoeai— of  value  of  properCr  cotideimied.  1249. 


Aaaltsimeat— ol  accoonw,  el«.,  MB. 
of  thins  la  action,  MS,  w>. 
not  to  ^jaiUoe  rlgbt  to  Ht.oa.  9t 

reilemptloMr  to  pcoiloco  copy  of 
Aaaoolaws— maybesaedbyaaniBof  a 


In  proljal*  proceedings,  to 

MO.  power  allaUlcbU 
omp.1  .tteoda»c«  0 

ggsriirsss'. 

0. 

■""".ttsssirsiTKSJ 

•■KB',"-'"' 

aHmtaloii  III  SuiKrior  Courts,  m 

MWOIntiueutfarKbaeiitees  In  probate.  1718. 
mxiliiuueiit  im  ooateal  ol  praimie  of  will,  IW7. 
■ppeanuea  ot,  oo  Oij  o(  trial,  far  removal,  n3. 
nOliocUrof.ni. 

CKUiot  be  appoliiteil  lecelrer,  vlien.  MS. 
aertUlcates  M  wlinluhia  nr.  3n. 
otann  of,  In  astloni,  m-^»s.  1118. 
ottSli^to  Hwwei  nonuUioa.  xa. 

eooteinut  of  emmbx\  1309. 
eoiiTlniiiii  tor  telmnr,  atttrt  ot,  SS8. 
death  orramovKloIi  notica  required,  2W. 
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JLttKrrmay'-'ConHtmed. 
duties  of,  282. 

aemurrer  of,  to  accnsatioii,  294. 
examinatioa  f 6r  admission.  270-^79. 
exempt  from  Jury  duty,  200. 
fees  of.  1021. 

general  duties  of,  282. 
1  certain  cases  not  to  testify,  1881. 
In  Justices' Courts,  842. 

Iustice,  or  judffe  may  not  act  as,  170-171. 
udgment  acramst  on  accusation,  290. 
icenseof,277,281. 

may  instruct  sheriff  what  to  attach,  543. 
may  require  sheriff  to  take  property  in  replevta,  1^11. 
may  consent  to  waive  jury,  631. 
may*  waive  finding  of  facts,  634. 
measure  and  mode  of  compensation,  1021. 
must  not  be  receiver,  566. 
name  of,  to  be  Indorsed  on  summons,  407. 
notice  of  change  of,  in  action,  285. 
oath  of,  on  admission,  278. 
of  other  State,  how  admitted,  279. 
papers  to  be  served  on,  1015. 
practicing  without  license,  a  contempt,  281.  ' 

pleadings  to  be  signed  by,  446. 
power  of,  283. 

privileged  communications  of,  1881. 
proceedings  for  removal  of,  287-299. 
qualifications  necessary  for  admission,  275-276» 
reference  on  accusation  Mririnst,  296. 
removal  and  suspension  of,  286-^. 
roll  of,  to  be  kept,  280. 
service  of_paper8  on,  to  be  made,  1015. 
strildng  off  roU,  286-299. 
trial  01,  on  accusation  filed,  297. 
verification  of  accusation,  291. 
who  may  practice  in  Justices*  Courts,  842. 

Attorney-general— duty  of,  in  proceedings  for  escheated  estates,  1272. 
need  not  verify  pleading,  446. 
may  bring  action  for  usurpation  of  oifice,  809, 804. 

Awards--s^  Abbitbatioit. 

m 

Bail— defendant  discharged  on|ivlng,  486. 

deposit  made  Instead  of,  497.  > 

in  contempts,  1215, 

justification  of,  493-495. 

may  be  given  by  defendant  on  arrest,  487. 

may  surrender  defendant,  488. 

may  arrest  defendant,  488. 

may  be' exonerated,  491. 

may  be  examined  as  to  qualifications,  495. 

qualifications  of,  494. 

substituting  for  deposit,  499. 

to  be  given  Dv  usurper  of  office  or  franchise,  804. 

when  charaeu  on  undertaking,  489. 

when  finally  charged,  490. 

when  sheriff  liable  as,  501. 

on  supplementary  proceeding,  715. 

Bailiff  of  Supreme  Court— how  appointed,  265. 

tenure  of  office,  266. 
Beneficiary— joinder  of,  as  plaintiff,  unnecessary,  960. 

Code  Civ.  Pboo.— 58. 
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Bid-Hrt  ftdministntfoii  sale,  how  racelTOd,  1548. 
what  amoant  to  be  bid,  1650. 
at  execution  sate,  6M. 

Bidder— refusal  to  pay  bid  at  execution  sale,  695-407. 
extent  of  liability,  6fl7. 
when  officer  may  refuse  bid,  696. 
recovery  from,  iS96. 

Bill  of  coats— Teriflcation  and  illlng  of,  100. 

Bill  of  exchanffa— notice  to  drawers  and  indorsetSr  how  coaatnuA, 

1865. 
asslffoment  of,  988. 
parties  joined  as  defendants,  38S. 

Bill  of  partionlan— obtaining,  praetioe  oa,  451. 
need  not  be  pleaded,  454. 
complaint  In  Jusuces'  Court  may  be,  858. 

Blank— in  process  in  Justices'  Courts  to  be  fflHed*  696. 

Boats— liability  of.  liens  for.  819. 
actions  may  be  brought,  814. 
complaint,  what  to  designate*  815. 
summoQ^  how  eerred,  816. 
attachment  may  issue.  817. 
issuance  of  writ,  818. 
writ,  how  directed,  819. 
execution  of  writ,  820. 
appearance  and  defense,  821. 
proceedings,  how  conducted,  833. 
aischarge  of  attachment,  terms  of,  826. 
sale  under  judgment,  624. 
proceeds,  how  disposed  of,  824. 
claims  for  wages  preferred,  826. 
claims,  how  enforced.  825. 
claims,  how  proved,  836. 
notice  of  sale,  827. 

Bond— of  administrator,  form  and  recxnlsltOB  of « 1388. 
additional,  when  required,  1389. 
separate  bonds  required,  1391. 
not  void  on  first  recovery,  1302. 
sureties  must  justify,  1393. 

additional  security,  1394.  ^ 

when  right  ceases,  1395. 
when  may  be  dispensed  with,  1896.     • 
of  administrator,  with  will  annexed,  1426. 
of  purchaser  at  administrator's  sale,  whenreqiiired#  1867. 
action  on  administrator's  bond,  1586. 
to  executors  by  distributees  of  estate,  1661. 
suit  upon  distributees'  bond,  1662.  ^^^ 

of  agent  appointed  for  absent  distributees.  1698. 
of  public  administrator  on  special  letters,  1727. 
of  guardian,  conditions  of,  1754. 
of  testamentary  guardian,  1758. 
of  guardian  on  sale  of  property,  1788. 
new  bond  of  guardian,  when  required,  1808^ 
must  be  filed,  action  on,  1804. 
provisions  of  Code  to  apply  to,  1899. 
court  commlssioueis  may  take,  259. 
qualifications  of  sureties,  1057. 
See  Uhdsktakings,  Bail. 

Books— containing  laws  presumed  to  be  correct,  1900. 
entries  in  omcial,  evidence,  1920. 
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of  science,  art.  etc.,  as  eyidence,  1996. 

of  records  of  wills  to  Oe  kept,  1318. 

judgment  book  to  be  kept,^. 

ludgment  to  be  entered  m  amicable  actions,  1132. 

inspection  may  be  ordered  and  copy  glyen,  1000. 

Breacli  of  peace— Jtirisdictidn  in  actions  for,  115. 

Bmldinga— proceedings  to  enforce  liens  on,  1183-1199. 
-wliat  public,  exempt  from  execution,  090. 

Burden  of  proof— on  what  It  rests,  1981, 1962. 

Calendar— causes  to  be  entered  on,  by  clerk,  093. 

Capacity— want  of,  ground  for  demurrer,  430. 

Case  agreed— controveisy  without  action,  1138-1140. 

Oaases  of  action— may  be  Joined,  427. 
most  be  separately  stated,  427. 
where  tried,  392-396. 
misjoinder  of ,  ground  for  demurrer,  430. 
insufficiency  of,  ground  for  demurrer,  430. 
rights  not  waived  by  not  demurring,  434. 
smnmons  must  contain  statement  of,  407. 

Oertiflcate— of  sale  of  personal  property  under  exeeation,  696. 
of  sale  of  immovable  personal  property,  699. 
of  sale  of  real  proper^,  700. 
what  must  show,  700. 
duplicate  to  be  filed,  700. 
of  proof  of  lost  will,  1340. 
of  proof,  to  be  attached  to  wlU,  1317. 
of  service  of  summons,  415. 
of  clerk  to  papers  furnished  on  appeal,  963. 
of  written  law  or  public  writing,  for  evidence,  1901. 
of  copy  of  foreign  judicial  record,  1906, 1907. 
of  copy  of  document,  for  evidence,  1919. 
of  juolcial  record  of  States  or  United  States,  1909. 
of  sale  of  personal  property,  capable  of  delivery,  608. 
of  sale  of  personal  property  Incapable  of  delivery,  699. 
of  sale  of  real  property  on  execution,  700. 
of  location  of  land  as  evidence,  1929. 
of  purchase  as  evidence,  1929. 
of  foreign  justice  to  transcript  of  docket,  1922-1924^ 
offlclal,  what  to  contain,  1923. 
ofElclal  seal  to  be  affixed  to,  1923. 
on  review,  what  to  be  certified,  1076. 
to  transcript  on  appeal,  053. 

Oertiorari— to  be  hereafter  known  as  review,  1067. 
generally,  1067-1077. 
See  Bbyibw. 

Oastni  que  trust- when  not  necessary  to  join  as  plalntUDC,  860. 

Ohallenges-^eremptory,  four  allowed,  601. 
grounds  of,  for  cause,  602. 
for  cause,  how  tried,  603. 
in  Justices'  Courts,  889. 

Ohambers— power  of  supreme  justlcesin,  165, 176. 
of  superior  judge  in,  166, 176, 1305. 
•  provisions  for  judges  in,  144. 
all  writs  and  orders  may  issue  in,  106, 1106. 
writs  may  be  made  returnable  in,  1108. 


Ohange— of  iMitles,  885. 

of  place  of  trial,  1117-399.  

of  place  of  trial,  Justices'  Courts,  633-883. 

Ohange  of  name*— appUcatiaa  for,  how  made,  127ft. 
hearing  iq>pUcatlon  and  remonstrance,  1278. 
jurisdiction  in  proceedinp  for,  1275. 
publication  required,  127ft. 

Ohange  of  place  of  trial— groondB  for,  397. 
where  cause  may  be  transferred  to,  396. 
transfer  of  actionsjjdfecting  real  estate,  400. 
costs  on  transfer,  399. 

in  Justices' Courts,  838.   _     ^  ^.  .^  ««„ 

on  disability  of  Justice,  other  justice  may  sit,  932. 
not  to  be  changed  more  than  onoe,  834. 
where  cause  must  be  transferred  to,  835. 
proceedings  on.  In  Justices'  Courts,  838. 
effect  of  order  of  justice  for,  837. 
transfer  to  Superior  Court,  838. 

Oharge  to  jury— what  to  oont^n,  606. 

fenerally,  607, 608. 
urtherinstructlons,  how  glyen,  614. 

Ohief  justice—election  and  term  of  offtee,  40. 
to  assign  justices,  43. 
to  apportion  business,  44. 
may  convene  court,  45. 
in  case  of  absence,  place  how  filled,  46 

Ohose  in  action— assignment  of,  368. 

Citation-generally,  1707-1711. 

to  attorney  to  answer  accusation,  292. 

to  heirs  resident  in  county,  1904. 

to  executor  named  In  will,  1304. 

to  parties  interested  in  estate,  1328. 

on  contest  of  grant  of  letters,  1384. 

on  justification  of  sureties  in  probate,  1394. 

on  application  for  new  sureties,  1398-1402. 

on  application  for  release  of  sureties,  .1403. 

service  on  absconding  administrator,  etc.,  1439. 

service  of  summons  on,  411. 

security  not  requjored  in  actions  by,  1058. 

to  person  in  charge  of  decedent's  property,  145d»1461. 

to  minor,  by  superior  judge,  1749. 

to  render  an  exhibit,  1623-1625. 

to  render  an  account,  1628. 

time  of  service  and  return,  1711. 

when  issued,  1706. 

how  served,  1709, 1710. 

Oity— summons,  how  served  on,  411. 

need  not  give  security  in  actions,  1056. 

Oivil  actions— arise  from  obligation  or  injury,  25. 
when  and  how  prosecutea,  30. 
by  whom  prosecuted,  80. 

fending  rights  not  affected  by  Code,  8. 
or  reaTproperty,  limitation  of,  315-328. 
may  be  consolidated  on  lien,  1196.* 
how  commenced,  405. 

when  to  be  commenced,  312.  • 

when  deemed  commenced,  350. 
limitation  of,  against  corporation,  359. 


OiTil  actions— CVMiMntMd. 

limitation,  wbere  cause  arises  in  other  StatOi  861. 
how  commenced  in  Police  Courts,  929. 
questions  involved  in,  may  be  submitted  to  arbltratiOQi  1281. 
See  ACTIONS. 

Oladms— by  tbird  person  in  replevin,  519. 
by  third  person  in  attachment,  M9. 
by  third  person  in  execution,  689. 
of  lienholder,  when  to  be  filed,  1187. 
for  wages  of  mariner,  preferred,  82ft. 
adverse,  for  personal  property,  1050. 
adverse,  for  real  property.  738. 
against  estates  of^  deceased.  1493. 

Olaim  and  delivery— genersdly,  50&-520.  . 

application  of  Statute  of  Limitations,  839. 
delivery,  when  to  be  claimed,  fi09. 
affidavit  audits  requirements,  510. 
requisition  to  sheriff,  511. 
security  on  part  of  piaintlif ,  512. 
seivice  of  process,  512. 
undertaking  of  plaintiff,  512. 
exceptions  to  sureties,  proceedings  on,  518. 
defendant,  when  entitled  to  redeuveiy,  51 4^ 
Justification  of  defendant's  sureties,  5l5. 
qualifications  of  sureties,  516. 
concealed  property .  how  taken,  517. 
property,  now  kept,  518. 
Sberifl's  return,  520. 
claim  by  third  party,  proceedings,  519. 
notice  of  claim  and  amdavit  to  be  flledr  520. 
judgment  on.  to  be  an  alternative,  667. 
limitation  of  action  in,  338. 
in  Justices'  Courts,  how  enforced,870. 
finding  of  Jury  in  actions  for,  627. 
execution  on,  to  whom  Issued,  687. 
execution,  what  to  recite,  682. 
'  judgment  in,  how  enforced,  684-^87. 
cosra  aUowed  on  actions  for,  1022. 

Olaims  against  estates— when  must  be  presented,  1500. 

See  Estates  of  Deceased  Pebsons. 
Olergyman  or  priest— communications,  privileged,  1881. 

Olerk— to  make  up  calendar,  593. 

to  keep  judgment  docket,  671-673. 

to  enter  judgment.  664. 

to  keep  judgment  book,  668. 

to  make  upludgment  roll,  670. 

can  take  amdavlts,  2012. 

when  to  take  down  testimony,  1051. 

must  indorse  on  complaint,  what,  406. 

must  keep  register  of  actions,  1052. 

duty  of,  in  contested  elections,  1118. 

duty  of,  on  confession  of  judgment,  1134. 

duty  of,  on  submission  to  arbitration,  128S. 

what  to  transmit  on  verdict  pn  mandate,  1093. 

of  tribunal  to  return  writ  of  review  with  transcript,  1070. 

to  invest  proceeds  on  partition  sales,  789. 

duty  of,  on  investment,  791. 

to  attest  decree  in  partition,  1684. 

In  probate  matters. 

to  file  and  record  certificate  of  proof,  1318. 
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OlMt— CofKteveA 

In  probate  molten. 

to  file  petition  for  letters*  1371. 

to  post  notices,  1172.  i 

to  Issue  citation,  U84.  9 

to  record  letters,  etc.,  UB7. 

to  sign  and  seal  letters,  VUA. 

to  issue  letters.  1412. 

to  give  traascript«nd  certUleftte,  1429. 

when  to  issue  subpanas  and  citations,  1797, 1706. 

to  enter  claims  on  register,  1497. 

to  sign  citation,  1707. 

Code  of  OiTil  Procedure— existing  actions,  not  affected  by,  8. 
bow  divided,  1. 

limitation  of  actions  not  affected  by,  9. 
not  retroactive,  3.  « 

provisions  of,  applicable  to  enforcement  of  liens,  1198. 
provisions  of,  effect  on  existing  statutes,  5. 
provisions  applicable  to  Justices'  Courts,  869. 
provisions  of,  applicable  to  proceedings  for  condemnation  of 

land,  1256. 
rule  of  construction  of,  4. 
Interpretation  clause,  17. 
repealing  clause,  18. 
terms,  how  employed,  16. 
words  defined,  17. 
when  to  take  effect,  2. 

Oodes—constmctlon  of,  generally,  4. 

Oodicil— will  Includes,  17. 

Oommencement  of  action— actions,  how  commenced,  4iOS. 

summons,  issuance  of,  407. 
alias  summons,  when  to  issue,  408. 
notice  to  be  filed  iu  real  actions,  409. 
in  Police  Courts,  929. 

Oommission  to  take  testimony— within  State,  2021.  SOU-SOSS. 
without  State,  2024-2028. 

Oommittee— see  Guabdiait. 

Oommon  law— Code  not  construed  as  In  derogation  of,  4. 

Oompensation— to  tenants  in  partition,  sales  to  be  made,  778. 
to  be  fixed  by  courts  in  such  cases,  779. 
to  owner,  on  condemnation  of  land,  1219. 
on  unequal  partition  of  land,  792. 
of  appraisers  in  probate,  1444. 
of  attorneys,  regulated  by  agreement,  1021. 
of  i-eferee  in  probate,  1506, 1636. 
of  executor  by  will,  1616. 
renunciation  of  same,  1618. 
further  allowance,  1618. 
of  agent  of  absentee  on  partition,  169S. 
of  guardians,  1776. 

Oomplaint— as  a  pleading,  422. 
first  pleading  inaction,  426. 
allegations,  admitted  if  not  denied,  462 
allegations,  material,  what  are,  4G3. 
answer  to,  437. 

answer  to,  failure  to  verify,  446. 
assignment  of  chose  in  action,  etc.,  368. 
commencement  of  action  by  nUng,  850, 406. 
contents  of,  426.  --— «» 
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1 -"ings  lor  cona 

UoQforrolui 

,_Jono(  offlcB  or  franchlae, ,i„, 

plCMllng  pertornuuice  ^condlCloa  precedent,  m. 
slcnaturo  to.  44G. 

!™esfion'o(''dPBth''iSr  *°  ™'"™'  elections.  Ills. 
Bnmlemental,  wben'may  be  made,  4H, 
to%o  ™eniled  In^rtaln  casea,  lift. 

ComptDnilBe— oner  oC  dsfendant  to,  MI, 


Oompvomlfd— Con/MMMrf. 

obJectloDB  to  tender  most  be  speclfled*  1076. 
receipt  may  be  denuuMlecU  Wl. 
In  Justice's  Coort,  895. 
geneniljri  2074-2070, 2078. 

Oompntation  of  time— how  madei  13. 

time  of  pexf  omuuice  of  act  may  be  extended*  lOM. 

Ooneealed— property,  possession  of,  bow  demanded,  517. 
def  endiuit,  service  bow  made  on,  412. 
witness,  subpoena,  how  served  on,  1988. 

Oonolnsire  oTidence— defined,  1837. 
how  restricted,  1978. 

Condemnation  of  land— see  EaastasT  DoKAnr. 
Condition  precedent— performance  of,  how  pleaded,  457. 
Confeaaion  of  judgment— may  be  made  for  debt  due  or  for  eonttn- 
gent  UablUtT,  1132. 

statement  on,  ll33. 

filing  statement  and  entering  judgment,  1134. 

in  Justices'  Court,  how  made,  1135. 

jurisdiction  governed  by  amount  due,  1132. 

Conaangninity— as  a  disqualification  in  a  judge,  170. 
ground  of  challenge  to  juror,  602. 
ground  of  obijection  to  referee,  641. 

Consolidation— of  actions  for  liens,  1196. 

of  causes,  in  condemnation  of  lands,  1243. 
of  actions,  when  may  be  ordered,  1048. 

Conatmction— of  words  and  phrases  in  Code,  2-18. 

Contempt— judicial  of^cers  may  punish  for,  178. 

second  application  for  order  deemed  a,  183. 

generally,  120»-1222. 

of  juror  for  failure  to  attend,  238. 

compelling  obedience  generally,  imd  preserving  order,  128, 177. 

disobedience  of  witness.  128, 177, 19ei-l«04. 

what  acts  or  omissions  are,  1209. 

re-entry  on  property  after  eviction,  1210. 

in  presence  of  court,  how  punished,  121 1. 

in  absence  of  court,  what  necessary  to  show,  1211. 

warrant  may  issue  on  notice  to  show  cause,  1212. 

Contempt— what  acts  or  omissions  are,  1209. 
re-entry  on  property  after  eviction,  1210. 
in  and  out  of  presence  of  court,  proceedings  on,  1211. 
warrant  of  attachment  may  issue,  1212. 
bail  may  be  given  by  party  arrested  for,  1213. 
duty  of  shenfl  on  arrest,  1214. 
baiibond,  form  and  conditions  of,  1215. 
officer  to  return  warrant  and  undertaking,  1216. 
hearing  on  charge  preferred,  1217. 
judgment  and  penalty  for,  1218. 
omissions,  how  punished,  1219. 

failure  to  appear  at  hearing,  proceedings  thereon*  1220. 
illness  sufficient  excuse  for  non-appearance,  1221. 
judgments  and  orders  in  cases  of,  are  final,  1222. 
failure  to  attend  as  juror,  238. 
disobedience  to  mandate,  1097. 
disobedience  by  witness,  1991-1994. 
refasal  to  obey  citation  in  Probate  Court  is  a,  1460, 1461. 
in  Justices'  Courts,  acts  and  omissions  constituting,  QQH, 
in  presence  of  justice,  how  punished,  907. 
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not  In  presence  of  Jnstioe.  proceedings  on,  908. 
punishment,  measure  of,  in  Justices*  Donrt,  009. 
conviction  for,  to  be  entered  in  justices'  docket,  910. 
provisions  of  Code  as  to  service  of  process  not  to  apply,  U16b 
oisobedience  to  mandamus,  1097. 

Oontesting  alecttons-who  may  contest,  grounds  of,  1111. 
electfons,  wben  annulled  for  iregularity,  1112. 
when  not  annulled  for  nudcondnct,  1113. 
illegal  votes,  when  not  to  vitiate  elections,  1114. 
proceedings  on  contest,  1115. 
statement  of  cause  of  contest,  1116.  - 
list  of  illegal  votes,  when  to  be  furnished,  IIIG. 
want  of  form  of  statement,  not  to  vitiate, )  1 17. 
special  term  of  court  for  trial  of,  1118. 
citation  to  issue  to  respondent,  1119. 
deftnesses,  attendance,  now  enforced,  1120. 
powers  of  court  in  proceedings  on,  1121. 
adioumment  may  be  ordered,  1121 . 
rules  to  govern,  on  trial,  1122. 
decision  on  trial,  what  court  may  declare,  1123. 
costs  in  proceedings,  who  liable  for,  1125. 
appeal  lies  from  decision  on,  1126. 
appeal,  when  to  be  taken  within  ten  days,  1127. 

Contesting  probate— See  Pbobatjs  ov  Will. 

Oontinnance— for  absence  of  testimony,  what  required,  595. 
in  proceedings  for  mandate,  when  may  be  ordered,  1090. 
not  allowed  on  amended  complaint  in  forcible  eatry,  1171. 
for  non-return  of  commission  to  take  testimony,  2027. 
costs  as  a  condition  for,  in  discretion  of  court,  l(B9. 
tu  forcible  entry  and  detainer,  1173. 
in  mandamus,  1090. 

in  Justices'  Court,  when  may  be  ordered,  874. 
on  consent  of  parties,  875. 

on  application  of  either  ^xty,  what  must  be  shown,  878. 
affidavit  when  required,  876. 
not  for  more  than  ten  days'  exception,  undertaking,  877. 

Oontractors— liens  which  may  be  secured  by,  1183-1199. 
See  LisN,  EavouoEMXST  ov. 

Oontracts— conditions  precedent  in,  how  pleaded,  457. 
express  or  implied,  may  be  united  in  complfunt,  427. 
attachment,  when  may  issue  in  actions  on,  537. 
when  defendant  may  be  arrested  in  actions  on,- 479. 
trial  by  Jury,  how  waived  in  actions  on,  631. 
judgment  by  default  may  be  taken  in  action  on,  585. 
Judgments  m  gold  coin,  when  may  be  tidcen  on,  667. 
of  purchase,  by  decedent,  1565. 
enforcement  of,  1597. 

Oontribntion— enforced  by  one  of  several  Judgment  debtors,  TQft. 
among  legatees  on  distribution  of  estate.  1564. 

Oonvenlence— of  witnesses,  ground  for  chu{:e  of  venue,  897. 

OonTayance— Judicial  officers  may  take  acknowledgment  of,  17t. 

mortgage  not  to  be  deemed  a,  744. 

of  land  on  execution  sale,  when  to  be  made,  708. 

under  administrator's  sale,  1555. 

of  land  by  executors  uid  administrators.  1597-1607. 

and  sale  of  lands  to  pay  decedent's  debts,  1536-1576. 

Oorporalions— pleadings,  how  verified  by,  446. 
summons,  now  served  on,  411. 
appointment  of  receiver  in  insolvency  of,  564. 
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OuiporaUqm,  diMolntton  of— may  be  Tobintaray  dlssolYed,  1227. 

appUeation  for,  wHat  to  contain,  12M. 

application,  bow  signed  and  verified,  1229. 

fliTtng  application  and  publlsbing  notice,  1230. 

objections  may  be  filed,  1231. 

besuring  of  application,  1232. 

judgment  roll,  wbat  constitutes,  1233. 

appeal  lies  from  judgment,  1233. 

appotatment  of  receiver  in  proceedings  upon,  565. 

service  of  summons  <m,  411. 
Oorrobprativa  evidence— defined,  1839. 

Oosts— and  interest  must  be  Included  in  judgment,  1035. 
attorney's  fees  left  to  agreement,  1021.  * 

deceased's  estate,  action  by  creditor,  1503. 
may  be  imposed  as  a  condition  for  continuance,  1029. 
biU  of,  lOSST 

verified  memorandum  of,  to  be  filed,  1033.  i 

filing  after  remittitur,  1034.  ^    _  i 

fees  of  attorney  left  to  agreement,  1021. 
fees  of  referees,  rate  allowed,  1028. 
of  referees  in  probate  cases,  1508. 
fees  of  short-hand  reporter,  271.      ^^       _^^      ^^ 
fees  of  referees  may  be  apportioned  tn  partition,  768. 
how  awarded  against  counties,  1039.  ^   ,  .     ,«w, 

in  actions  for  wages  and  salaries,  a  preferred  clum,  1206. 
in  proceedings  for  condemnation  of  land,  1251, 1255. 
in  proceedings  to  contest  elections,  1124-1125. 
in  actions  for  usurpation  of  office,  809.  " 

in  actions  by  or  against  administrator,  1031, 1503, 1508, 1510, 1616. 
of  abstract  of  tme  in  partition, 799. 
of  referees,  1028. 
of  referees  in  partition,  768. 
of  shortrhand  reporter,  271. 
of  prior  action  for  partition,  796. 
of  partition  as  a  lien.  796. 
of  appeal,  when  discretionary,  1027. 
on  nonsuit,  581. 
on  judgment  by  default,  585. 
on  appeal,  liow  claimed  and  recovered,  1084. 
on  frivolous  appeal,  damages  may  be  added,  957. 
on  disclaimer  in  actions  to  quiet  title,  739. 
on  appUcation  for  sale  by  guardian,  1786.        ^^^^ 
on  several  actions  brought  on  a  sinrle  cause,  1023. 
on  review  other  than  by  appeal,  1U32. 
security  for,  when  may  be  required,  1036. 
security,  if  not  given,  action  will  be  dismissed,  1037. 
when  allowed,  of  course,  to  plaintiff,  1023. 
when  allowed,  of  course,  to  defendant,  1024. 
when  apportioned,  discretion  of  court,  1025. 
when  to  be  severed,  1026. 
when  allowed,  discretion,  1027.        ,^^ 
when  tender  was  made  before  suit,  1030. 
in  probate  proceeouigs,  by  whom  paid,  1720. 
on  mandate,  1095. 

on  suit  for  claim  against  estate,  1503. 
on  application  for  share  of  estate,  1661. 
on  action  against  executor,  1509. 
claimant  failing  to  recover,  must  pay  costs,  1510. 
ailowancetoexecutors,  etc.,  1616.  . 

on  trial  by  referees  in  probate  proceedings,  1508 
on  application  for  sale  of  ward's  estate.  1786. 
on  contesting  validity  or  probate  of  will,  1332. 


oiDTOMteof  will,: 
lura,  whan  ■llowad. 


la  Jiistlce><  Ooorti,  BH. 


placs  ot  trial  at  actloik  agklaat,  IN. 


releiwics  mn  be  made  to.  MO. 
'lo  report  w1tDlDtwBritr(lBTR.29Bi  ft 
eaectol  flndlDEBotMl' 
eicepuwiio  flndisgi,  lenew  et,ta 


OOBItl  of  iutlfifr 


QonrtB  of  ncord— wluit  oo 


1IIB«1.UI 


procenUon  ol,  on  imKQUUon  of  claim.  lAl 
may  apply  for  order  of  ule  of  eMaM,  OO. 
may  require  BDltalinraglit  to  E^cOT^rpiopaty  of  rati 
may  except  to  admlnlBtiBUir^  accoaift,  INI. 
may  assent  to  dedanlou  oiico[itlii(eii(  claim,  IMS. 
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□roBB  demands— not  barred  ^  death  or  tmutcr, « 


Onstodir— of  abstract  of  title,  In  partition.  TS9. 
of  will,  duty  D(  cnitoilian,  12W. 
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irablejn  acUons  for  wwu,  7Sl. 

trsNea,  la  acttcos  for  uDlawfnl  entrf ,  7»,  1114. 

treble,  ta  treapMS,  7M. 

lnipTaTeiiieDta,vben  set  off,  to  claim  for,  141. 

pnrdiaieT  anOer  exocutloii  mar  sue  fer,  1U. 

■rtorlnJnrrtoproiHr^aner  sale,  its. 

loltidec  oCcuUms  for.  427. 

laptoceedlnga  for  mwdate.  iMt. 

In  proaeeCHniD  for  nMipaUoa  of  office.  B07. 

In  nnlance.  ni. 

fDTnegleettorelntiilnTentoryln  probate,  ilM. 

doi^e.  In  case  ot  (tMid.  1(71. 

In  ewe  of  mlseonduct.  1911. 

for  mUeoDduct  In  proluce  sale,  u;l,  Un, 
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oil  appeal  taken  for  dieUy«  097. 

on  Jadflrment  by  default,  689. 

on  oisobedlence  to  sabpcena,  1982. 

Days— Judicial  and  non-judicial,  13^139. 

Death— of  party  not  to  abate  action,  889. 
not  to  bar  counter-nlalm,  440. 
of  attomey,  reappointment  to  be  made,  288. 
effect  on  limitation.  327, 353. 
effect  of.  on  right  to  poaaession  of  land,  sn. 
after  Judgment,  not  to  stay  execution,  <i86. 
set-off  not  affected  by,  440. 
not  to  invalidate  Judgment  in  partition,  788. 
after  verdict,  judgment  may  be  rendered,  ~' 
who  may  sue  for  lujury  causing.  376, 377. 
wages  111  case  of,  a  preferred  daim,  1209. 
when  presumed,  1^63. 
to  be  reported  to  public  administrator,  1728. 

Debtor— required  to  answer  as  to  his  property,  714. 
proceedings  to  compel  appearance,  715. 
when  may  bo  arrested,  7  lo. 
what  ball  may  be  given,  719. 

Debtor  of  debtor— may  pay  claim  of  creditor,  718. 
examination  of,  bow  conducted,  717. 
trial,  how  conducted,  718. 
property, how  applied,  719. 
proceedings  on  denial  of  indebtedness,  720. 
attachment  of  ,542, 547, 688. 

{>aym?ut  of,  from  estates,  1643-1653. 
evy  on  execution  under,  548, 688. 
Saymcnt  to  sheriff,  547,716. 
Isobedlence  of  order,  how  punished,  721. 

Debts— of  decedents,  estate  to  be  listed,  1446il447, 14tt. 
to  bo  collected  by  executor,  1561. 
when  ratiy  be  compoimded  and  compromised,  1888. 
when  executor  not  accomitable  for,  1615. 
statement  of,  when  to  be  filed,  1512. 
IMtyment  of  debts  of  decedent,  1643-1651. 

Debts  and  credits— how  attached,  542. 
how  8elze<l  on  execution,  688. 
may  be  collected  by  sheriff  on  attachment,  617. 

Decision— of  court,  must  be  in  writing,  832. 
must  be  filed  within  twenty  days,  632. 
demurrer  on,  notice  of.  476. 
of  motion  for  a  new  trial.  660. 
facts  iuid  conclusions  must  be  separately  stated, 
exceptions  to.  when  may  be  taken,  646. 
when  deemed  excepted  to,  647. 
when  subject  to  review  on  appeal,  958. 
on  motion  to  modify  award  is  final,  1288. 

Declaration— of  parties,  how  far  binding,  1848-1854. 
of  parties,  when  may  be  proved,  1870. 
of  deceased  as  to  pedigree,  effect  of,  1888. 
•'  oath  "  Includes,  2097. 
See  Evidence. 

Default— on  failure  to  answer  amended  complaint,  IS. 
when  Judgment  to  be  rendered  on,  569. 
relief  from  judgment  on,  473. 
mandate,  not  granted  by,  1068. 
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relief  to  be  awarded  to  plaintiff  on,  fiM. 

Injustices'  Courts, 871. 

Defoct— of  parties,  gronnd  for  demurrer,  4S0. 

of  account,  further  account  inay  be  orderMt  4S4. 
in  pleadings,  when  disregarded,  475. 

Defendant— definition  of.  908. 

summons  must  be  directed  to,  407. 
absent,  apiiointroent  of  attorney  for,  412. 
publication  of  summons  against,  412. 
time  for  appearance,  845.  _. 

judgment  i>y  deftmlt  in  Justices'  Coort,  871. 
loinder  of  several,  .180. 
landlord,  when  made,  397. 
parties  who  to  be,  370, 384. 

Defenses— several  mav  be  set  forth  In  answer,  441. 
mu^t  be  separately  stated  in  answer,  441. 
when  plaintiff  may  demur  to,  413. 
when  founded  on  written  instrument,  448. 
in  actions  for  libel  and  slander,  481. 
assignment  not  to  prejudice,  368. 
generally,  437-442. 
ordepof,  on  trial,  607. 

Definitions- of  terms  and  phrases,  1ft. 
courts  take  judicial  notice  of,  1875.    - 
See  EviDSNCB. 

Degrees  of  evidence— enumerated,  1828. 

Delivery— of  property,  at  execution  sale,  how  made,  6BB, 

Demand— of  bill  of  items,  how  and  when  made,  454. 
in  unlawful  detainer,  1161. 

Demnrrer— must  specify  grounds,  431. 
may  accompany  answer,  431. 
to  amended  pleadings,  432. 
to  amend  pleadings  ui  Justices'  Oonrt,  888. 
raises  issues  of  law,  589. 
waives  summons,  406. 
enlargement  of  time  to  amend,  473, 1054. 
not  waived  by  simultaneous  answer.  472. 
amendments  of,  course  and  effect  ox,  472. 
overruled,  effect  of,  pn  answer,  472. 
time  to  amend,  476. 

grounds  of,  to  petition  for  probate,  1812. 
grounds  of,  generally,  430. 
may  be  taken  to  part  of  pleading,  481. 
may  be  taken  to  answer  in  mancuite,  109L 
to  answer,  when  to  be  taken,  443. 
to  accusation  against  attorney,  296-296. 
objections,  when  deemed  waived,  434. 
what  issues  are  raised  by.  689. 
exceptions,  when  deemed  taken  to  decision  on,  817. 
when  defendant  may  demur,  430. 
in  Justices'  Courts,  854. 

J  proceedings  on  in  Justices'  Courts,  868. 
udgment  on,  636. 

Denial— effect  of  failure  to  deny,  462. 

must  be  specific,  to  verified  complaint,  487. 

Depose— includes  every  mode  of  written  oath,  17. 

Deposit— to  secure  discharge  from  arrest,  486. 
may  be  made  instead  of  bail,  49T. 


sberlfl  to  pay  Into  court*  496. 

releaseUi  on  givinflr  bail,  499. 

Instead  of  undertaking  in  JasUoes'  GotdrtB,  926. 

bow  applied,  in  satisfaction  of  Jadsment,  500,  SSO. 

of  fees,  on  trial  of  rights  to  property,  689. 

of  sninmOds,  in  post-office,  415. 

surplus  on  ssde  of  sbip,  825. 

In  nost-offiee,  on  service  by  man,  101S. 

no  limitation  to  action  for  money  left  on,  848. 

Deposit  in  court— of  money  in  hands  of  tmstee,  672. 

to  bo  placed  by  clerk  witli  county  treasurer,  576»  2104. 

order  for,  how  enforced.  574. 

of  surplus  money,  in  foreclosure  suits,  727. 

of  surplus,  after  sale  of  steamer  or  boat,  825. 

on  substitution  of  new  defendant,  386. 

on  appeal,  941-!)49« 

on  appeal,  may  be  waived,  948. 

for  cottts,  in  Justices'  Courts,  923. 

Depositions— depose,  term  defined,  17. 
court  commissioners  may  take,  259. 
definition  of  deposition,  2004. 
form  of  taking,  2006. 
when  may  be  used,  2019. 
of  witness  out  of  State,  when  taken,  2020. 
of  witness  in  the  State,  when  t^en,  2021. 
of  witness  out  of  State,  how  taken,  2024. 
commission,  to  whom  to  issue,  2024. 
interrogatories,  when  to  be  prepared,  2025. 
authority  and  duties  of  commissioners,  2026. 
nou-retum  of  commission,  when  trial  continued,  60S,  2027. 
postponement  for  taking,  535, 2027. 
by  whom  may  be  used,  2028. 
of  witness  in  the  State,  before  whom  taken,  2(^1. 
how  taken,  and  bv  whom  may  be  used,  2082. 
when  may  be  excluded,  2033. 
once  taken  m<iy  be  read  at  any  time,  2084. 
to  be  used  in  other  States,  2035. 
of  witness,  how  procured  upon  CMnmisslon,  2086. 
how  procured  if  no  commission  issue«  2037. 
when  may  be  taken  witliont  commission,  2037. 
testimony  of  witness,  how  taken,  2038. 
of  witness  may  be  taken  in  case  of  adjournment,  806. 
Bee  EviDEKcx. 

Derogation  of  common  law--Code  not  deemed  in,  4. 

Descent— right  of  possessors  not  affected  by,  329.  ' 

Description— of  real  property  in  pleadings,  456. 
order  of  survey,  743. 

Devisee— See  Psobatb  of  Will,  Estatjbs  of  Dbobasbd  Pinb* 

80M8. 

Direct  evidence— defined.  1881. 

what  sufficient  to  prove  facts,  1844. 

Disability— not  to  abate  action,  385.   . 
of  justice,  proceedings  thereon,  922. 
when  to  be  availed  oi,  357. 
when  two  or  more  exist,  3.')8. 
limitation,  how  affected  by,  352. 
limitations  must  exist,  when  right  rccmes,  to  avoid,  347. 
See  Abatbusnt,  Limitatiok  ov  aotioits. 


DUtafMBMBlih-ivlieni  allowed  In  actions,  Ittl. 
bill  of ,  by  whom  Terlfled,  100. 

Diaobarg*— from  arrest,  exuMHitoa  tan,  40L 
from  arrest,  eflOot  of,4M. 
of  sick  juror,  61A. 
<tf  prisoners,  1143-llM. 

XMaoharg e  from  impriaonment-^of  persons  In  cirfl  actloBBk.  UA 
for  failure  of  jplalatUC  to  furnish  weekly  supporti,  lUA. 
notice  of  application  for,  1144. 
service  of  notice.  1145. 
examination  of  prisoner  before  Judve*  IMB. 
intorroiratorles  may  be  In  writing,  uAt, 
oath  to  DO  administered,  1148. 
order  of  dlscliArge,  1149. 
successive  appUcatlons  for,  lUO. 
when  final,  1  l&l. 

Judgment  may  be  enforced  against  estate,  lia. 
prisoner  not  subject  to  reanwst  after,  llBt. 
Bee  ARREST  AVD  Baii.. 

Disoharfe  of  ezeontois— f rom  debt  due  deeedent,  1447,  IMft. 
from  debt  by  will,  144S. 
order  for,  1647. 
by  Judgment  or  decree,  1607. 

See  EXBOUTOBS  A3n>  ADHanBTRAtORB. 

Disclaimer— generally,  739. 

Disoontinaance— entering,  681. 

Discretion  of  court—on  allowance  of  costs,  1029. 
costs  of  appeal,  when  In*  1027. 
costs  on  postponement  of  trial,  are  in,  1029. 
costs  on  proceedings  for  condemnation  of  land  in,  USB. 
granting  stay,  under  writ  of  review  in,  1072. 
ordering  issues  in  mandate  to  be  tried  by  Jury  in,  1000. 
evidence  on  collateral  questions,  admitted  in,  1868. 
view  by  Jury  of  premises,  allowed  in,  1954. 
order  of  triid,  607. 
order  of  proof  in,  2042. 
form  of  administering  oath,  in,  2095. 
expenses  of  referees  m  partltiim,  768, 790. 
to  order  reference  in  accusation  against  attorney,  298. 

Dismissal— of  action,  for  failure  to  furnish  security  fOr  oosti,  MST. 
when  either  party  may  take  a.  594. 
when  action  may  be  dismissed,  SM. 
of  appeal,  for  failure  to  furnish  papers,  954. 
»  of  appeal,  effect  of,  955.  • 

Disobedience— see  CoirTBicpi's. 

Disqnalifloations— of  Judge,  170. 

of  Judge,  ground  for  removal  of  cause;  397. 
executor  may  qualify  on  removal  of,  1354. 
of  judge  in  prooate,  proceedings,  1480. 
of  jurors,  enumerated,  602. 
of  referee,  enumerated,  641. 

Distribution— see  Estates  ow  Dxosa8X]>  rsssovs, 

DlToroe— sittings  of  court  may  be  private  in,  125. 

Dooket— of  Judgment,  to  be  kept  by  clerk,  671. 
what  constitutes,  672. 
entries  in,  how  made,  672. 
to  be  open  for  public  inspection,  673. 
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T>9c!kiet— Continued, 

transcript  of,  may  be  filed  !n  other  counties,  974. 

satisfacnon  of  Jadgment,  to  be  entered  in.  679. 

in  Justices'  Courts  m  cities  and  counties,  !)3. 

of  Justice  of  peace;  pleadings  to  be  entered  ln>  861.  * 

of  justice,  wliattotontain,  911. 

of  Justice,  as  primary  evidence,  912. 

inaex  to  be  kept  by  Justice.  f)l3. 

of  Justice,  to  be  delivered  to  successor,  914. 
,         proceedings,  on  office  becoming  vacant,  S15. 

execution  may  issue  on,  916. 

transcript  of  docket  of  foreign  Justice,  as  evideiioe,  2921. 

transcript,  how  authenticated,  192^. 

copy  of,  to  l>e  produced  by  redemptioner,  70B. 

ZSjoctment— action  of,  not  prejudiced  by  allenatioa,  740. 
costs  allowed  in  actions  of,  1IB2. 
set-off  for  improvements,  741. 
survey  of  property,  742, 743. 
title  terminating  during  suit,  740. 
claims  may  be  united  In  actions  of,  427. 
findings  of  Jury  in  actions  of,  aSQ. 

ZUeotion— of  supreme  Justices,  40. 
of  superior  Judges,  65. 
eligibility  to  Judicial  office,  186, 187. 
contesting,  proceedings  thereon,  1111-1127. 
8ee  Contesting  Elections. 

Slisor— compensation  for  summoning  Jurors,  228. 

Smbezzlement— of  money,  a  ground  for  acrest,  479. 
of  estate  of  decedents,  145^1461. 
letters  of  administration  may  be  revoked  for,  1628. 
of  property  of  ward,  luOO. 

Sminent  domain— all  former  laws  abolished,  1288. 
Code,  when  to  take  effect,  1258. 
definition  of,  1237. 
purposes  of  its  exercise,  1238. 
estates  which  may  be  acquired  under,  1239. 
private  property  defined,  classes  enumerated,  laM. 
facts  to  be  found  before  condemnation,  1241. 

J  Arties  may  locate,  may  enter  thereon,  12ti. 
urisdiction  ih  Superior  Court,  1243. 
complaint,  contents  of,  1244. 

summons,  what  to  contain— issuance  and  service,  1215. 
answer,  what  to  show,  and  how  verified,  1244. 
counter-claim*  438, 442. 

{urisdiction  to  regulate  crossings  and  common  use,  1217. 
learing,  1248. 

court  or  Jury  to  assess  damages,  1248. 
compensation  and  measure  thereof.  124B. 
newproceedings  to  cure  defective  title,  1280. 
payment  of  damages,  1251. 
payment,  to  whom  made,  1252. 
noal  order  of  condenmatlon,  what  to  contain,  1363. 
order  when  filed,  title  vests,  1253. 
putting  plaintiff  in  possession,  1254. 
costs  apportioned  in  discretion  of  court,  1285. 
rules  of  practice  in  proceeding  under,  1256. 
new  trials  and  appeals,  1257. 
construction  of  Code  as  to,  1258. 

BngUflh  language— court  proceedings  to  be  Id,  185. 
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Bntrf— on  real  estate,  when  valid,  S22. 

fintrir  of  jndnnent— «t  any  time,  80. 
In  Tacmtlon,  43, 78. 

fivTors— Immaterial,  to  be  disregarded,  475. 
*   of  law,  ground  for  new  trial,  ^7. 

Baobeatdd  eatate»— proceedlnffs  relatlre  to,  how  commenoed,  120k 
receiver  of  rents  and  profits  may  be  appointed,  1270. 
appearance,  pleadings,  and  trial,  1271. 
proceedings  uy  claimant  of,  1272. 
generaUy7l267-1272. 

fislBto  for  lilit  or  yeara—how  set  off  In  partition,  770. 

Estates  of  deeeased  parsons— 
Inventory^  appraisement  and  poue$$ion  qA 

inventory  to  be  returned,  lucladlng  homestead,  144S. 

appraisement  and  pay  of  appraisers,  1444. 

appraisers,  by  whom  appointed,  1444. 

oath  of  appraisers,  1445. 

inventory,  iiow  made,  1445. 

Inventory  to  account  for  money,  144ft. 

If  all  money,  no  appraisement  necemarj,  I44C. 

claim  against  executor  to  be  Indndsil  tv  luyentety,  I«r. 

discharge  of  uebt  or  bequest  In  will  to  be  Included,  1448. 

appraisers  to  make  oath  to  inventory,  1449. 

revocation  of  letters  for  n^lectto  return  InTsntary,  1489. 

Inventory  of  after-discovered  property,  1451. 

administrator  and  executor  to  possess  estate,  1492. 

to  deliver  estate  to  heirs  and  devisees,  when,  1458. 
EwiJbextlement  and  surrender  qf  property  of. 

embezzlement  before  grant  of  letters  testamentary,  1458. 

citation  to  issue  to  person  suspected,  1458. 

penalty  for  refusal  to  obey  citation,  1460. 

disclosures  may  be  compelled  by  imprisonment,  1460. 

liability  for  double  damages,  1Mb. 

persons  intrusted  wit^  euate  may  be  cited  to  aoeonnt»  1481. 
i^provin'on  /or  support  qf  family. 

widow  and  minor  cbUuren  may  remain  in  decedent's  hovise,  146*. 

property  exempt  from  execution  set  apart  for  family  use,  14K. 

court  or  Judge  may  make  extraallowance,  14tf6. 

payment  of  allowance  preferred  toother  charges,  1467. 

property  set  apart,  how  apportioned,  1468. 

estates,  when  to  go  to  wife  and  child,  146P. 

estates,  when  to  be  summarily  administered,  1460. 

when  all  property  to  go  to  chudren,  1470. 
Qt  the  homestead. 

rights  of  survivor  to  homestead,  1474. 

selected  and  recorded  homestead  to  be  set  oir^476. 

subsisting  liens  to  be  paid  by  solvent  estate,  1475. 

appraisers,  when  to  carve  out  of  original,  1476. 

report  of  appraisers  thereon.  1477. 

majority  and  minority  reiiorts,  wblch  confirmed,  1477. 

day  to  be  set  for  confirmation  or  rejection,  14T8. 

If  report  rejected,  other  appraisers  to  be  appointed,  1479l 

If  as^u  rejected,  partition  suit  to  be  brought,  1479. 

Instead  of  dividing  homestead,  what  steps  may  be  taken*  1480. 

homestead,  when  may  be  petitioned  for,  1481. 

court  to  direct  partition  suit,  when.  1482. 

court  may  cause  appraisement  of  common  or  separate  property, 

new  appraisement,  when  ordered,  1484. 

publie  sole  of  property,  when  may  be  ordered,  148A. 

costs  of  proceedings,  to  whom  chargeable,  1485^ 
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Sstates  of  deoeased  persons— C^onftmiecf. 
Cif  the  homestead* 

successors  to  rights  of  homestead  owners,  powers  and  dghtsot, 

1485.  ir  *-»  f 

certified  copies  of  final  order  to  be  recorded,  1488. 
Of  claimB  against  the  estate, 

notice  to.be  given  to  creditors,  1490. 

notice,  how  given,  MCO. 

removal  of  executor  for  neglect  to  give  notice,  1511. 

timo  expressed  in  notice,  1491. 

copy  of  notice  and  affidavit  to  be  filed,  1482. 

timo  within  which  to  present  claims,  1498. 

claims  to  be  sworn  to,  interest,  14&4. 

claim  may  be  presented  by  snperior  judge,  14W* 

allowance  to  be  indorsed  on  claim,  1496. 

rejection,  what  deemed,  14S6. 

approved  claims  or  copies  to  be  filed,  1407. 

duty  of  clerk,  1407. 

claims  secured  by  liens,  how  described.  1497. 

rejected  claims,  when  to  i>e  sued  for,  1498. 

dalma  barred  by  sfcatute  not  to  be  allowed,  1409L 

fnntmination  of  claimant  on  oath,  1499. 

claims  most  be  presented  befoare  suit,  ISOO. 

exceptions  as  to  liens,  1500. 

limitation  of  time,  how  affected  by  vacancy  of  adrainistratloiu 
1501.  « 

claims  in  actions  pending  before  decease,  1502.  ' 

allowance  of  claim  in  part,  1503. 

Judgment  against  executor,  effect  of,  1604. 

execution  not  to  issue  after  death,  when,  1505. 

property  levied  on  may  be  sold,  proceeds,  how  applied,  1505. 

Judgment,  when  not  alien,  1506. 

doubtful  claims  may  be  referred,  1507. 

allowance  or  rejection  by  referee,  effect  of.  1507. 

trial  by  referee,  how  confirmed,  effect  of,  1508. 

costs  on  contest  of,  liability  for,  1509. 

claim  of  executor,  to  whom  presented,  1510. 

suit  by  exeeutor  for  claim  rejected,  how  commenced,  I5M. 

executor  to  return  statement  of,  1512. 

statement,  wliat  to  contain,  1512. 
fi<U€s  and  conveyance  of  property  of  decedents. 
*     personal  estate  first  chargeaole  for  debts,  1516. 

real  estate,  when  to  be  sold,  1516. 

no  sales  valid,  except  by  order  of  court,  1517. 

gctltions  for  orders  of  sale,  showing  required,  1518. 
ut  ODO  petition,  order  and  sale  to  be  had,  1519. 
perishable  and  depreciating  property  to  be  sold,  1522. 
order  to  sell  personal  property,  1623. 
partnership  interests  and  choses  In  action,  how  sold,  ISM. 
order  of  sale,  what  to  direct,  1525. 
what  to  be  first  sold,  1525. 

sale  of  personal  property  to  be  made  at  aaction,  1526. 
mines  may  bo  sold,  how,  1529. 
petition  for,  who  may  file  and  what  to  contain,  1530. 
order  to  show  cause,  how  made,  notice,  1531. 
order  of  sale  of  mines,  how  and  when  made,  1532. 
provisions  of  Code  applicable  tol^ale  of  mines,  1533. 
real  estate  may  be  sola,  when,  1536. 
verified  petition  for  sale,  what  to  contain,  1537. 
to  what  petition  may  refer,  1537. 
order  to  interested  persons  to  appear,  1538. 
order  to  show  cause,  mnst  be  previously  served,  1589. 
notice,  when  to  be  served,  1539. 


70A  IN1>BZ. 

BataftM  of  dec—— d  pwrtonm^Comiiuuei. 
Saiet  and  comveyanee  of  property  of  deeedemt*. 
aodce  to  be  dispensed  witli,  vrben,  1A89. 
lieiMliiff  of  petition  after  proof  of  service,  1540. 
presentation  of  claims  at  nearing,  1540. 
wbo  may  be  examined  at  taearingr.  1541. 
court  may  authorize  sale  of  all  or  pan  of*  1542. 
order  et  sale,  when  to  be  made,  1541. 
order,  what  to  contain,  1544. 
sale  may  be  public  or  private,  1544. 
any  person  fbterestea  may  apply  for  order,  IMf. 
form  of  petition  by  party  Interested,  i54ft. 
executor  to  be  served  with  copy  of  order,  1541. 
notice  of  sale  to  be  posted  and  published,  15i7« 
time  and  place  of  sale,  1548. 
private  sue,  how  made ;  notice,  how  given,  lAtt. 
Dids,  where  and  how  recorded,  1649. 
ninety  per  cent,  of  appraised  valae  must  be  offered,  1 10. 
pnrchasc-moneron  credit  sale,  ho^  secured,  UU. 
return  of  proceedings  on  sale  to  be  made,  1598. 
hearing  upon  return,  proceedings  thereon,  1553. 
when  a  resale  may  be  ordered,  1552. 
objections  to  connrmatlon,  who  may  file,  156t. 
order  of  confirmation,  when  and  when  not  to  be  made,  IfiM. 
'  c(»iveyance,  when  to  be  exeeuted,  1555. 
order  of  conflnuation,  what  to  state,  1566. 
sale,  where  may  be  postponed,  1557. 
notice  of  postponement  to  be  given.  1558. 
sale  of  real  estate  to  pay  legacy,  1566. 
where  payment  of  debts  is  provided  for  by  wiQ,  UOII. 
sale  without  order,  when  may  be  made,  16B1. 
where  provision  by  will  is  insufficient,  1562. 
estate  subject  to  debts,  proportionate  liability,  ISO. 
contribution  among  legatees,  when  to  be  had,  1564. 
interest  in  contract  for  purchase  of  lands  may  be  ■oldrUBS. 
conditions  of  sale  of  interest  in  contract,  1566. 
purchaser  to  give  bond,  1567. 
assignment  of  contract  on  confirmation  of  sale,  1568. 
sales  of  lands  under  mortgage  Hens,  1569. 
holder  of  mortgage  or  Hen  may  purchase,  1570. 
his  receipt  for  claim  a  valid  payment,  1570. 
administrator  or  executor  liable  for  misconduct  In  sale,  UTL 
liability  in  double  the  value  for  fraudulent  sale,  1572. 
limitation  of  actions  for  vacating  sale,  1573. 
minority  and  other  disability  to  avoid  limitation,  ISIi. 
account  of  sale  to  be  returned,  1575. 
executor,  etc.,  not  to  be  purchaser,  1576. 
surviving  partner  to  settle  up  business,  1586. 
executor  may  compound,  15^. 
when  executor  to  sue,  1590. 
disposition  of  estate  recovered,  1591. 
Of  conveyance  of  real  ettate  in  certain  categ. 

executors  to  complete  contracts  for  sale  of  real  estate,  UB7. 

petition  for  conveyance  and  notice  of  hearing,  1568. 

interested  parties  may  contest,  1599. 

conveyances,  when  ordered  to  be  made,  1600. 

execution  of  conveyance  and  record,  how  enforced,  MOL 

rights  of  petitioner  to  enforce  contract,  1602.. 

effect  of  conveyance,  1603. 

effect  of  recording  copy  of  decree,  180(1. 

recording  decree  not  to  supersede  power  of  coart,  U 

successors  to  party  having  right  to  conveyance,  1606. 

when  decree  to  direct  possession  given,  1607. 
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Ssiates  of  doeesMd  pmaanB^Continued. 
J*<Mymfnt  of  debts  of, 

order  in  which  to  be  paid.  1643. 

wbero  property  insufficient  to  pay  mortgage,  16M. 

dividend,  when  to  be  paid,  1645. 

expenses  of  funeral,  and  of  last  sickness,  and  ttanOj  anofwanoo, 

1646. 
order  for  payment  pf  debts  and  dischars^e  of  exeeiitor,  1647. 
provision  for  disputed  and  contiueent  claims,  1648. 
after  decree,  executor  personally  liable,  1649. 
claims  not  Incladtnl  in  order,  how  disposed  of,  16S0. 
order  for  payment  of  legacies  and  extension  of  time*  1661. 
final  account,  when  to  he  made.  i()52. 
neglect  to  render  final  account,  how  treated,  1658. 
Partial  distribution  prior  to  final  settlement  of. 
payment  of  legacies  upon  giving  bonds,  1659. 
notice  of  appllcaiion  for  legacies,  1699. 
who  may  resist  application,  1660. 
decree  to  require  l>ond,  wliich  must  be  given,  1661. 
decreo  may  order  whole  or  part  of  share  delivered*  MBl. 
partition ,  where  necessary ,  now  made,  1661. 
costs  to  be  paid  by  apnlicant,  1661. 
order  of  payment  of  bond,  and  suit  theretm,  160. 
JHfirtbution  on  final  settlement. 

distribution,  how  made  and  to  whom,  1665. 

what  the  decree  mnst'contAin,  1666. 

decree  of  distribution  final,  1666. 

dLstribtttion  when  decedent  was  foreign  resldenti  1687. 

decree  to  be  paid  only  after  notice,  1668. 

taxes  to  be  paid  before  distribution,  1666. 
Distribution  and  partition. 

partition  to  be  made  of  estate  in  common,  1675. 

commissionem  for  partition,  1675. 

petition  f  oruartition,  notice  thereof  to  be  given,  1676. 

estate  in  different  counties,  how  divided,  I6i7. 

piurtition  after  some  heirs  have  parted  with  their  Interest, 

shares  to  be  set  oat  by  metes  and  bounds,  1679. 
whole  estate  may  be  assigned  to  one,  when,  1680. 
equality  of  partition;  payment  for,  by  whom  madOr  1681. 
estate  may  bo  sold  andproceeds  distributed,  1682. 
notice  before  partition,  to  whom  given.  1683. 
commissioners,  duties  of,  1683. 

commissioners,  to  report  and  partition  to  be  recorded,  1684. 
conmiissioners,  when  not  necessary  to  appoint,  1686. 
advancements  made  to  heirs,  how  heard  and  determined,  1686. 
Agents  for  absent  interested  parties. 

court  may  appoint  agent  for  absentee,  1691. 
agent  to  give  l>ond,  compensation  of,  1692. 
unclaimed  estate,  how  disposed  of,  1693. 
real  and  personal  property  of  absentee,  when  to  be  ftoM,  16M. 
liability  of  agent  on  his  bond,  1685. 
cerUficate  to  claimant  <rf  money  In  treasury,  1606. 
final  settlement,  decree,  and  discharge,  1667. 
discovery  of  property  after  fimd  settlement,  1666. 
nroceedings  to  apply  to  proceedings  as  to  gnaffdlan  and  ward, 
1808. 

See  ExxouTOBs  Ain>  ADMrnsTiiATOBS,  Pubuo  Aoxof- 

XSTBATOK. 

Eatoppel-generally,  1908. 

wlien  presumptions  conclusive,  1962. 
iuieties  iMund  by,  1912. 
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jndicUd  eyldenee,  18B. 

E roof.  1824. 
tw  of  evidence,  18Z9u     .    ^  ..^ 
degree  of  certainty  reqntred,  1828b 
original  evidence.  1820. 
tecondanr  evidence.  1810. 
direct  evidence,  1881. 
Indirect  evidence,  1883.  ^^^ 

Indirect  evidenoe  claeslfledt  1987. 


primary  evidence,  1833. 
partial  evidence,  1834. 


satisf actoiy  evidence,  1833. 
lndispen8aoteievIdence,1886^ 
conclusive  evidence.  1837.  ^  ,,,^ 

conclusive  evidence,  bow  restricted!  197& 
cumulative  evidence,  1838. 
corroborative  evidence,  1889. 
inference  defined.  1998. 
presumption  defined,  19S8. 

%7tuSt  reqoiMd  to  establisli  fftct»  1828. 
Unds  of  evidence,  1827. 

degrees  of  evidence,  1828.  ^    ^  ,„.. 

one  witness,  when  sufficient  to  prove  a  fact,  1844. 

General  principles.  ^  .    ^  ^  *  ^  ^oaa 

direct  evidence*  what  snfficient  to  prove  a  foct,  1844. 

testimony  confined  to  personal  knowledge,  1845. 

testimony  to  be  in  presence  of  persons  affected,  1818. 

witness  presumed  to  speak  the  trutti,  1847. 

presumption,  how  repelled,  1847, 2051, 2882. 

one  person  not  affected  by  acts  of  another,  1848. 

declarations  of  predecessors  in  title,  as.  18«). 

declarations  which  are  part  of  transaction,  1880. 

evidence  relating  to  third  person— prhnarv  when,  1851. 

declaration  of  decedent,  evidence  of  pedigree,  1B52. 

declarations  of  decedent,  evidence  against  successor,  1853. 

part  of  transaction  proved,  the 'whole  admissible,  1854. 

contents  of  writing,  how  proved,  18W. 

agreement  In  writing,  deemed  the  whole,  1888. 

construction  of  writing,  relates  to  place,  1857.     ^  ^^^ 

construction  of  statutes  and  instruments,  rule  of,  1858. 

Intention  of  Legislature  or  parties  to  be  pursued,  1850. 

circumstances  to  be  considei'ed,  1860. 

termd  to  bo  construed  by  general  acceptation,  1861;^ 

written,  to  control  printed  words,  in  blank  form,  1882. 

persons  skilled  to  decipher  chai-acters,  1863. 

of  two  constructions,  which  to  bo  preferred,  1864. 

written  instrument  construed  as  understood  by  parties,  1865. 

construction  to  be  in  favor  of  natural  right,  1886. 

material  allegations  only,  need  be  proved,  1867. 

evidence  to  bo  relevant  to  questions  m  dispute,  1868. 

evidence  on  collateral  questions  In  discretion  of  court,  1888. 

affirmative  allegations  only  to  bo  proved,  1889. 

facts  which  may  bo  proved  on  trial,  1870.  ^    ,^^ 

Judicial  notice,  of  what  facts  court  will  take,  1875. 

persons  who  cannot  testify,  1880. 
Hinds  and  degrees  of  evidence. 

knowledge  of  court,  facts  wlthm,  1875. 

of  witnesses— see  Witnesses.  _ 

of  writhiRs— see  Whitings,  Public  Writihos,  Piuvah 
Wbitinos. 


'd  dfffrei^  ^  epidrnce, 
ow\eiine<l  wrlDlngs  as  et 


apccUcatlan  oT  canclustTepreaumpIJoiu,  1M2. 
flpeclftcatJoa  of  coattoreitlbla  preBumpliaot,  IMt. 
vbat  ovldeoca  Igil&penulile.  IW, 
periniy  anil  trtaiaa,  srtilSDoa  teqnlTed  to  i>ms>  IM 

"wm.^  will  writhe,  1M9.  _ 


GxamiasttoD-ot  debtor  ot  Itulnieat  ilcblor,  prooeedtUB  In.  Til 

trial  ot.  Iiow  cooauclad,  IlK 
BzamioBtion  of  witneH-onlemnlnMlondeiUiMIiIIUII. 

orilcr  or  proof.  Low  raBiilaleil.aMi. 

wlicn  nitucsa  iiiny  bo  cicliule J.  2MJ. 

cODnmayGontialinaAa  of  IuleiTogatIon,X>H. 

oiKct  Bul  cram«iamliiatloii  daflnnl,  2M1. 

leadlnsaueiaanileflnetUStW. 

«lCiM»iDBrRfi«sb  nMUKny  br  notea,  vhen,  aMT. 

erou-ouDiuiatioUi  ms  lo  wliat,  SOU. 

IKirtr  produelugDotBllDiiea  to  lead  wltiieH,  3M>. 

wltDOiu.  wbca  MKi  how  euunlucit.  20W. 

iunrliDpaKh«l,gl!D«iunpDtIitLDn.  3M1, 

LmwacJuDpnt  or  vitncsijncoiists'"  "'"''''' 

BTltlmM  of  good  dianeter,  wtata 


.„ ,....,...., ^  — nl  party,  liinrtrl«I,Mt 

dcposK  D[  f  ecu  on  trial  ot  tigbt,  uu. 
property  exempt  from,  u  0. 

notlco  o(  tala  imder,  liow  glTcn,  ans.        

■clUnr  wimout jiutlTC.  nciiulijr  BttBcbed,  M. 
•alca.Tiow  Toudiuled,  U4. 


mtmaary 


l>UKl][h»-r  at  Bale,  m 


it~r  1  i  in/  lii  J.  tsula,  $^ 

\!iiy  BiixeiHhn^  asunuC  mteUuer  Tctn 

UililUtyoto(llcer,liiii1Ca.luiioT.b.' 


personali>ropcrt]rtnpBU8uMuuinuililcUTeiT,liawilellTere<1,<n. 
.  iKi30xd|in)iicrtruatcaKi<st^,luiw(lcllTfTiiii.<n>. 
icsl  pio[K.Tty.  irliaii  kMoIiub  ul  j  or  Dot,  TCO. 
vlieii  not.  wliat  rcriUicats  uould  <  lUials,  nt. 
ical  property  mIiI,  liy  ntioni  uiiur  bo  i-edcnucd,  lOI. 
VlicuuEir  bo  nUremPil,  uiil  nilciDnUun  laoney,  TM. 
■occcsalyo  lOienipUoio,  nhen  may  fio  nuulc,  nit. 
Mleosf  lodeniiitionto  lio  glvau  sberlil.  iVl. 

lu  il'.Titclt  ol  tnaumiitlmirKiDTFTMMe  to  M  made,  TH. 
oil  rcdcmptlou,  to  nlHHUJHiyincuM  to  l>u  niodo,  TO*. 
Rili'mptlai>CT,  vlul  niun  il  'Ii>r»ln:iu,'(i3. 
court  mo/  mtrsta  mate.  imuUusTuaciupllaa,  TH. 

niiu  Duil  nnSilj.  wbo  rotltled  to,  ii^. 

ovIelliKi  niter  iinrelBuo,  what  nnrebusr  inny  reeo*«r,  TM. 

KbcuJ-jdtiacifctabarDrlTciLTnu. 

pctltlou  lorTOTlTOl  of  ]iUl3>>iciit.lKn*  noil  by  wboni  laailr,  7H. 

pony  vlio  par*  01010  uaa  U>  ttato,  uw  compel  c<mnibDii(io, 

debtor  of  dobtoc  may  pay  iberlff,  114. 
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for  deficit  on  foreclosure,  726.  ^^ 

proceedinffaBupplementary  to  ezecutioii— see  BumxHXSTAXT 

PRO0BKDINO8. 

auralnst  steamers  and  boats,  proceeds  of  sale,  how  applied,  824. 

notico  of  sale  of  steamers  to  bo  given,  837. 

Btay  of,  on  appeal  to  Comity  €k>Qrt.  1)79. 

from  Justices^  Courts,  wltbln  wbat  time  may  Issue,  901. 

contents  of  Justices'  execution,  €03. 

may  be  renewed  in  Justices'  Court,  COS. 

duty  of  officer  receiving  execution,  f04. 

proceedings  supplementary,  provisions  of  Code  to  apply»  900. 

may  issue  against  married  woman  in  forcible  entry,  llM. 

"What  wages  are  preferred  claims  under,  1206. 

In  contempts,  12U9, 1210. 

Ssceontors-^ppointment,  aOI. 
appeals  by,  !ti5. 

acts  of,  wliere  appointment  vacated,  966. 
to  wbom  letters  on  proved  will,  to  issue,  1340. 
must  appear  and  qualify,  1340. 
iKrhoincompeteut  to  servo  as,  1390. 
wbo  may  file  objeetlons  to  granting  letters  to,  1301. 
marriage,  wbeu  it  extlngulslies  rlgnt  to  administer,  ISflZ. 
executor  of  an  executor,  disability  of.  1353. 
absence  or  mhioritv  of  coexecutor,  effect  of,  1384. 
acts  of  a  portion  of  executors,  valid,  1356. 
form  of  letters  testamentary,  1360. 
to  take  oatb,  1387. 
to  file  bcutls,  1388. 
to  record  letters,  etc.,  1387. 
BUsi>enNion  of  powers  of  cxecntor,  1436, 1437. 
to  be  removed  for  contempt,  1721. 
may  sue  without  joining  party  Interested,  369. 
may  suo  for  deatn  of  person,  377. 
renunciation  of  right  to  probate  by,  1301. 
transcript  of  proceedings,  evidence  of  executor^  antbority,  1429. 
to  return  inventory  Including  homestead,  1443. 
to  deliver  estate  to  heirs,  1453. 
effect  of  Judgment  agahist.  1504. 
to  return  statement  of  claims,  1512. 
claim  of,  against  estate,  1510. 
sales  of  lands  under  mortgage  or  liens,  1560. 
when  may  suo  on  partnership  estate,  1960. 
petition  to  make  con vejauce,  and  notice,  49911. 

See  EZ£CUTOB8  AND  ADUINISTOATOCS. 

Bzeontors  and  administrators— to  take  oath  and  file  bonds,  1387. 
bonds  to  bo  recortlcd.  1387. 
form  and  ifquirements  of  bond,  1388. 
additional  bond,  when  required,  1389. 
conditions  of,  13C0. 
each  to  glvo  separate  bond,  1391. 
successlv(y  suits  on  bond  may  be  maintained,  1392. 
sureties  must  justify  and  bonds  lio  approved,  1303. 
rcqairement  of  Judgo  on  deficient  bond,  1304. 
rislit  ceases  on  iustimclent  security,  1305. 
bond,  when  may  be  disi)ensed  with,  1306. 
farther  l>ond  may  bo  required.  1307. 
citation  to  executor  to  snow  cause,  1308. 
further  security  may  bo  ordered,  1399r 
revocation  of  letters  for  neglect  to  obey  order,  1406. 
suspension  of  i>owers  of.  1401. 
further  security  ordered  without  application,  1402. 

Code  Civ.  Fboc.-^o. 


wlio  to  Mt  wbcn  111  iBccmpeMnt,  lOL 

reilnKlon  ot,  nbm,  Itn. 

court  to  appolat  •aecoMt,  IttT. 

UBbUlCy  Bt  ouuocr,  lUI. 

■U  net!  of.  nu3  lILTpower  Is  reroked.  14a. 

tniucilpt  tram  mlnnta  of  conrt  u  srldnice  at  aatlMrUr  «C 

Xtmnal  amd  twavrmtioiu  in  eertain  eata. 

luipension  u  powen  of,  lor  embenkiBMOt,  14lt> 

notice  to  1i«  iflveu  and  citillon  to  appear,  1U7. 

iTbo  mar  appear  on  beaiiog.  IU8. 

notice  to  aSacanalnii  eiecntora,  et«.i  1<». 

eoort  mar  conipel  attenduce,  IMO. 

letten  levokHrfDr  failure  to  fniiilih  InTentorr.  IIH. 
If  the  pvMraaaAdMiav^ 

enlltHd  topoesaalouof  aUdeceilent^  piopertr.lUt.  ■ 


attowancsaaa  njeetkia  at  tiiitm  bj. 

See  ESTATXS  or  DKO'Bi&sa  FBaaon. 

iMmiU  «<l  RIHMIUMW  of. 

^irbeumnouimiaUe,  itfis. 
tobeeiuneawttliaU«h>i'  iii9>^ 
not  to  pnmt  or  Km  by  es 
tor  DBeoUeeted  debts  nit 
oompeniatlon  of,  law. 
not  fonutcbaM  elalma  anliut,  U) 
GommlKlons  allawed  to^^eu. 


bODClBalt,UU. 
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fixeouton  and  admlnistratonK—Con^ifHMd. 
Accounting  and  settlements  by. 

who  may  file  exceptions  to  aocoqnt,  leSS. 
-wliat  mittters  may  be  contested  oy  heirs,  1636. 
postponement  of  hearing  In  contest  of  account,  1637. 
settlement  of  accounts,  when,  and  when  not  concIoslTS,  1637. 

ftroof  of  notice  must  be  made  before  settlement,  1638. 
ands  pendinff  settlement,  1610. 
personal  liability  of,  after  decree  for  payment  of  debts,  16i9. 
liability  for  failure  to  give  notice  for  presentation  of  claim,  1650. 
final  account,  when  to  be  made,  1652. 
neglect  to  render  final  account,  how  treated,  160S. 
final  settlement,  decree  and  discharge,  1607. 
costs  allowed  in  actions  by  and  against,  1981. 
on  appeal,  security  may  be  limited  or  modified*  916. 

Sscftmption— property  exempt  from  execution,  68Ql 
from  jury  duty,  who  are  exempt,  200. 

Sxoneration— of  bail.   See  Absest  aitd  Bail. 

Szp^rts— skilled  persons  may  decipher  characters,  1863. 
facts  which  may  be  proved  on  trial  by,  1870. 
may  prove  unwritten  law  of  sister  State,  1902. 
See  EviDEHOX. 

Szteiudon— of  time,  1054. 

Facts— to  be  stated  in  complaint,  426. 

Insofflclency  of,  ground  for  demurrer,  480. 

special  issues  not  made  by  pleadings,  how  tried*  IQO. 

degree  of  certainty  required  to  establish,  1826. 

what  facts  may  be  proved  on  trial,  1870. 

Issue  of,  how  It  arises,  590. 

how  tried,  592. 

findings  of,  633, 634. 

agreement  on,  on  submission  of  contxoversy,  1138. 

or  which  court  will  take  Judicial  notice,  1875. 

Jury  as  Judges  of,  2101. 

Farmer— property  of,  exempt  from  execution,  690. 

Father— may  sue  for  seduction  of  daughter,  875. 
may  sue  for  death  or  injury  of  cnild,  376. 
rank,  in  order  of  persons  entitled  to  administer,  UOS. 
entitled  to  guardianship  of  minor,  1761. 

Fees— oflicers  entitled  to,  01. 

of  court  commissioners,  250. 
of  official  reporter,  274. 
tender  of,  to  bo  made  to  witness,  1967. 
of  attorney,  how  to  be  paid,  1021. 
of  referees,  1028. 

on  recording  mechanics*  lien,  1189. 
of  witnesses.  1967. 
See  Costs. 

Feminine— Included  in  masculine,  17. 

Fictitious  name— party  may  be  sued  by,  474. 

IgBorance  of  real  name  to  be  stated  in  complaint,  474. 

Findings— referees  to  report  within  twenty  days,  643. 
effect  of  findings  of  referees,  644. 
of  referee,  may  be  excepted  to,  645. 
of  fact,  how  waived.  634. 

must  be  in  writing  and  filed  within  twenty  days,  633. 
of  fact  and  conclusions  of  law,  must  be  separately  stated,  633. 


pncfke  and  DTDoaellaci  on.  Bt 

OB coaaXtr-et^m,as.   ■ 

«  claim  uddollren^. 


—ipoMllIOf 

Imposed  for 


JuallceC  Court  JurlsUlrtlou,  I 
trolde  UsniaBes.  "hen  aUowsil, 
ABClldo  ilaubcr  delned.  IM. 
nnlawnil  doMncr  deODCd,  1  Ul 
-  -itlooV  IxidHwO.  1  !«l„„ 
itlcM.]icn*  HTTed  In,  Uli. 


rflwaaieiBlly,  I1B&.     „„ 
cumnWotluKtlonafor.llftl. 


Iiroceedliiga  In  tu'clon! 
nJunlUonrTM.  ,  ,  _, 

receiver luMT  bo  Mip<>iiit«llii.i 
romed/  liy.  la  emflulvo,  lU. 
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IPareign.  will— procee<llng8  In  prol>ate  of » 1322-1824. 
See  Wills. 

Foxfeitare— limitation  of  action  for,  340. 
place  of  trial  in  actions  for,  393. 
on  sale  under  execution*  without  notlce»  69S. 
liablUty  of  sheriff,  697. 
form  of  action,  307. 
of  lease,  relief  against,  1179. 

XVanchise—actlons  for  usurpation  of,  802-809. 
See  Ububpation  of  Offios. 

Fxand— a  ground  for  arrest,  479. 

Fraad8--«ee  Statxttb  of. 

Fumitture— exempt  from  execution,  690. 

Fntore — included  in  present  tense,  17. 

Gkumishee— citation  to  issue  to,  545. 

roemorandum  to  be  furnished  by,  646. 
when  liable  to  ))lalntlff,  644. 
to  be  served  with  notice  of  attachment.  543. 
property,  liow  attached  in  hands  of  642. 
see  Attaohmsnt. 

Garnishment— see  Attaohxxvt. 

Gold  coin— legal  tender  notes  receivable  as,  667. 

Gold  dnst— return  on  execution,  688. 

See  JUDOMJBNT. 

Goyemor— to  appoint,  in  case  of  absence  or  incapacity  of  jodgSr  160. 
may  idquire  superior  judge  to  hold  court,  160. 

Grading— see  Lieks,  Estforcjeseest  of. 

Grand  jury— defined,  192. 

bailot-bot,t!09. 

drawing,  214-220. 

wiien  to  be  Impanneled,  241. 

how  constituted,  242. 

panel,  liow  filled*,  243. 

proceedings  regulated  by  Penal  Code,  243. 

Growing  timber— action  for  trespass  for  catting,  733. 

Gkiaxdian— ad  litenh  of  infant,  to  appear  in  actions,  372. 
how  appointed,  373. 
how  appointed  in  Justices'  Courts,  843. 
power  of  court,  how  affected  by  Probate  Act,  1759. 

Gaaidian  and  ward— appointment  of  guardian,  how  provided  for, 
304. 
general,  to  appear  for  infant,  372.  • 

ad  litem,  iu  actions,  372. 
ad  litem,  how  appointed,  373. 
of  insane  person,  in  partition,  794. 
iu  Justices'  Court  cases,  843. 
Oaardiant  of  minors. 

Berviqp  of  process  on,  for  removing  executor,  1722. 

Buperior  Court  to  appoint,  when,  1747. 

petition  for  appointment,  1747. 

minor  may  nominate,  when,  and  when  not,  1748. 

power  of  ]ndi?o  at  ebambors,  lti7. 1808. 

when  appointment  made  by  court,  sec.  1749. 

nominatiou  by  minor  after  fourteen,  1750. 

father  and  mother  entitled  to  appointment,  when,  1751 . 


Chmrdian  md  waf  d— Caiitfii—J. 
Ouardiaiu  </  minora.  ^      . 

minor  haTtiig  uo  father  nor  flMlter,  ITS. 

Kwen  and  ciaties  of,  1791. 
Dd  of  ffuardian.  I7M.   .  .^ 

letters  of,  form,  and  wben  to  Inne,  17B4. 

order  appointing,  conditions  may  be  inserted  in,  1715^ 

letters  of,  and  liond  to.be  rec<Nrded,  1766. 

maintenance  of  minor,  bow  provided  for,  178T. 

testamentary  gnardiaa  to  give  bond,  1758. 

powers  of  te«tamentary  guardian  limited*  ITtt. 

powers  of  court  as  to  appointment  of  guanUaos  ad  Titrm,  how 
affected,  17W. 
Ouardiana  of  insane  and  ineompeimU  permm$» 

verified  petition,  wliat  to  contain,  1768. 

appointment  after  bearing,  wben  will  be  made,  I7M. 

powers  and  duties  of,  17657 

proceeding  for  restoration  of  tnaane,  etc,  ITil. 
Powers  and  duties  of  guardian*.  ^ 

to  pay  debts  of  ward  out  of  ward'ft  estate.  1768. 

to  recover  debts  due  ward  and  represent  mm,  ITBIu 

to  manage  wai*d's  estate,  1770. 

to  maintain  ward,  1770. 

to  sell  real  estate,  1770. 

maintenance  of  ward,  how  enforced,  1771. 

may  Join  in  assent  to  partition,  1773. 

must  return  inventory  of  ward's  estate,  1773. 

appraisers  to  be  appointed,  1773.  ^^_ 

proceedings,  on  after  discovwed  or  aeqnlred  prupeitf ,  Ifn. 

must  malM  annual  and  other  settlements,  I77f. 

allowance  of  accounts  of  joint  guardians,  1775. 

expenses  and  compensation  of,  1776.  n 

territorial  limits  of  authority,  1913.  '■  ^^\ 

Sale  of  property  and  disposition  of  proceeds,  "^ 

may  sell  property  in  certain  cases,  1777 . 

sale  of  real  estate  to  be  made  on  order  of  cout,  1718. 

application  of  proceeds  of  sale,  1779. 

proceeds,  how  to  be  invested,  1780. 

order  of  sale,  how  obtained,  1781. 

notice  to  next  of  kin.  how  given,  1783. 

copy  of  order  to  be  served,  fxt  pnblished.  1781.  ^ 

on  written  consent,  notice  need  not  be  given,  178S. 

hearing  of  application,  1784. 

who  may  be  examined  on  hearing,  178S. 

costs,  to  whom  to  be  awarded,  1786. 

order  of  sale,  what  to  specify,  1787. 

bond  to  be  given  before  selling  r^  estate,  1788. 

proceedings  to  conform  to  provlslODS  relatlaff  to  titiiteB  iiC4»> 
ceased  persons,  1789. 

order  of  sale,  limitation  to,  1790. 

conditions  of  sale,  of  estate  of  minor  heirs,  noi. 

bond  and  mortgage  to  be  given  for  deferred  pagrmaafti,  17IL 

court  may  order  investment  of  money,  1793. 
Non-resident  guardians  and  wards. 

guardians  of  non-resident  jtersons,  1793. 

powers  and  duties  of,  1794. 

to  glvo  bonds.  1795. 

to  what  guardianship  to  extend,  1796. 

removal  of  non-resident  ward's  property,  17V7. 

notice,  and  proceedings  on  removal,  1798. 

order  of  removal  to  be  made,  1798. 

discharge  of  person  in  possession,  1798. 

embeaslement  by,  1800. 


order  appoliillriit  nuinlUui,  bow  entemd,  UOS. 
nndertaliliijii,  reqnlslteg  of,  U09. 

Babsu  oarpo»-jBri8aictlQii,lssa«icflo{WTlt,M,7«. 
SosdwiitliiK— bow  proved,  IH3. 

evidence  respectlDg,  how  etven,  IM4. 

comixrlioiK  of,  bow  nude,  1H9. 

Bntnea  dC  decBdenU  og  CTldeDC«,  IMfl. 

proof  of,  whan  admUMd  In  protiala  of  will,  UIS. 
Elfliwari— damage),  for  trespuB  on,  7n. 


Homsnaad-settlng  apart  to 


wben'to  be  Jaloed  wllh  wUe  M  party,  n*. 

buniteiial— enon,  maj'  b<  dlaregarded,  tn. 


lmpR>TBinentB— TBiueof,  wbeaoJIowflf 

InadTerteacfl — relief  from  by  uneniliD 
IncoosiiMni  itatntei— Code  repeals,  11 
Indemnity— action  tRBlnat  eberiB,  lOU. 
Indirect  arldence— deflned.  1833. 
Bee  EviDEBCB. 


fl{5  UfABX. 

■mnmons.  how  Bared  on*  411. 

one  year  after  remoyaiof  dlnbiuty  glvea  to  infimt  to  eonleit 

probate  of  will,  1S83.    .  ,^, 

letters  of  administration  dunrntemuufremUtU^  ISM. 
sbare  of,  on  partition,  to  be  paid  to  guardian.  799. 
-  share  of.  on  partition,  secnrlties  may  be  taken,  777. 
effect  of  Infancy,  on  claim  to  escheated  estates.  1372. 
who  entitled  to  gnanUanshlp  of,  HftL 

Inference— defined,  1368. 
on  what  founded,  1980. 

Injunction— what  Is,  and  who  may  gnat,  628. 
when  It  may  be  granted.  «36. 
at  what  time,  may  be  granted,  827. 
what  required  to  obtain,  fiZ7. 
after  answer,  upon  notice.  528. 
security  required  upon,  829. 

order  to  show  cause,  630.  ^      ^ ^  ^  _:w  .., 

to  suspend  business  of  corporation,  aavraaa  oy  woam,  granted, 

•  631. 
motion  to  vacate  or  modify  application,  how  made,  88S. 
.  when  will  be  vacated,  63S. 
limitation  not  to  run.  358. 
to  restrain  injury  during  foreclosure.  748. 
to  restrain  injury  after  execution,  745. 
to  restrain  injury  during  probate,  134L 

ijaLinriea-civil  action  arises  from,  26. 
kinds  of,  enumerated.  27. 
to  property,  defined.  28. 

to  person,  defined,  29.  ..  ^      ^^ 

child,  father,  mother,  or  guardian  may  sue  foE»  978. 
action  for  death  or,  877. 
claiqis  for,  may  be  united,  427. 

{>iace  of  trial  in  actions  for,  396, 832. 
lability  of  steamers  and  vessels  for,  813.  . 
liability,  on  entry  for  survey  of  land,  743. 
liability  for,  after  sale  on  execution,  746. 

Inquest— Jiu*y  of,  what,  196. 
impanneling  jury  of,  254. 

bisane  persons— guardian  od  litem,  872. 

when  guardian  may  be  appointed  for,  1768. 
appointment  of,  on  hearing,  1764. .  ,^_ 
powers  and  duties  of  guardians  of,  1<65. 
proceedings  for  restoration  of.  1766. 
guardiansto  recover  share  of,  on  partition,  794. 
may  consent  to  partition  and  execute  release,  795. 
service  of  summons  on,  how  made,  411. 
cannot  be  witnesses,  1880. 

Insanity— effect  of,  on  limitation  of  actions,  852. 

efllect  of,  on  claim  to  escheated  estates,  1272. 
lisolvency— proceedings  under  statute  to  continue,  1822. 

Jurisdiction  in  actions  of,  76. 
JSutiJeet  in  general.       ..    ^ 

insolvent  may  be  discharged.  l,p.  645. 

compliance  with  act,  required.  I.  p.  645. 

act.  how  known  and  cited,  1,  p.  645. 
Voluntarj/  ituolvencv, 

application  for  cuscliarge,  how  made,  2,  p.  648. 

amount  of  debts  required,  2,  p.  648. 
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books  of  debtor  to  be  depottted  la  comt,  2Sjrp.  454. 
debtor  to  deliver  all  jpapen  and  securities,  2f»  i>.  6M. 
books  and  papers  to  be  handed  to  assignee,  23,  p.  65*. 
persons  liable  for  double  amount  <x  property  emlMBled,  31, 

p.  654.  ^  __.  ^  «- 

assignee  to  recover  for  property  embez&ed,  21,  p. 
penalties,  forfeitures,  and  proceedings  in  caaeof 

24.  p.  6M. 
what  sections  of  Code  to  apply,  24,  p.  654. 
assitniecs  to  convert  estate  into  money,  2$,  p.  €80. 
to  kcpp  accoxmts  accessible  to  creditors,  28^  p.  < 
private  Kales,  when  allowed,  25,  p.  655. 
notice  of  sale  by  publication,  25,  p.65& 
perishable  property,  sale  of,  26,  p.  655. 
salo  of  out»taudin)<  debts,  27,  p.  655. 
ezpeuseii  allowed  to  assignees.  28,  p.  655. 
commissions  allowed.  28,  p.  655. 
statement  to  be  furnished  in  three  mimilM,20,  p.  i 
statement,  what  to  contain,  29,  p.  656. 
further  accounts,  when  made,  29,  p.  656.  ^^ 
court  may  require  accounting  and  distrtbntioii,  SO,  p. 
creditors  entitled  to  share  funds  pro  rata,  31  >  P«  6SC. 

§roof  required  of  bail  or  surety  of  debtor,  81,  \k  656. 
Ivldends  already  declared  iioi  disturbed,  33*,  p.  656b 
subsequent  debts,  proved,  right  to  distrlbotion,  32,  p. 
discharge  of  assignee  for  refusal  to  accoont  otr  pay  over  divi- 

denus,  33,  p.  656.  ^  ^  _ 

discharged  assignee  to  deliver  estate,  etc.,  to  court,  33,  p.  6S6. 
final  account,  auditing  and  settlement,  34,  p.  657. 
distribution  of  estate  and  discharge  of  assignee,  84,  p.  6S7. 
Partnerships  and  corporations.  ^. 

partners  may  bo  adjudged  insolvents.  35,  p.  6S7. 
petition,  nmnber  of  creditors,  35,  p.  657. 
order  to  show  cause  to  issue,  85,  p.  657. 
what  property  to  bo  taken,  35,  p.  657.     ,  ^_       ^^ 

creditors  to  provo  debts  and  choose  assignee.  35»  p.  687. 
assignees  to  Keep  separate  accounts*  35,  p.  657. 
proceeds,  how  applied,  35,  p.  657. 
certiflcato  of  discharge,  35,  p.  657. 
partiof  actsappli(aine,35,p.657.     .  ,_ 

petition  for  ad  jiul  l«at  ion,  where  filed,  35,  p.  657. 
partners  not  joining  In  to  show  cause,  35,  p.  667. 
what  provisions  of  not  to  apply,  86,  p.  658. 

to  apply  to  every  t>nii'er  of  a  corporation,  36>  p.  688.      

property  to  bo  distributed,  but  no  dladiarge  granted,  86,  p.  6S6. 
Proof  of  debts.  _ 

what  debts  may  be  proved,  37,  p.  689. 
rebate  of  Interest,  87,  p.  659.  ^  ^  ^ 

demands  for  goods  converted  by  debtor,m»yl)epKnrea,88,p.659. 
contingent  liabilities  of  debtor,  when  may  be  proved,89.  p.  659.^ 
creditor  may  clahn  contingent  credits  and  snare  diviaenda,  40^ 

p.  C59. 
bail,  surety,  or  guarantor  of  debtor,  entitled  to  prove,  41,  p.  689. 
ball,  surety,  etc.,  stand  in  place  of  creditor,  41,  p.  6fi0. 
creditor  may  provo  debts  due  at  stated  periods,  42,  p.  680. 
mutual  debts  and  credits,  accounts  to  be  stated,  43*  p.  680. 
set-on  and  counter-claim,  43,  p.  (MiO. 

mortgage  or  pledge,  valuo  of  cbdm  how  aaeeitauMd,  44»  p.  €60. 
plcdgeci  property  to  bo  sold,  44,  p.  660. 
releases  ana  deeds  to  bo  made,  44,  p.  680. 
when  creditor  not  allowed  to  prove,  44,  p.  680. 


wtaen  Jndnnent  It 

Boltm  DurMpraucntedlf  tuiilertaklDg  sire 

penalty  tor  mtcepMnijMcnrtnce,  m,  ii.  cbl. 

divlileiHl  not  to  ue  laSl  tninirrentlei  of  secnritr,  4e.  p.  tei. 

debtor  and  atlwniiHr>Beiuiliie(].t?,  p.  ws. 


TepreB>-DUtlaa  b;  •ttomey,  Ki.  p.  car. 
eisEnptloDalorbeneAt  ol  id>oIt«ii,  aO,  p.  BCr. 

commencemeiitof  ptoceafflngi,  ei.'n.  GS;. 
coDHtnctlaDof  wofdaawillnact,  ia.v.  ee>. 

appllCMIOBMCMbotOti4]FnKeiliire,6l,p.e6». 
pcoc«e<lli«l  Whan  DR^mtrMtaobed.  U.  p.  tlu. 
C09lstolwBllinradr«hp.m  _ 
wbea  B  prateiTCd  cblm. ».  n.  «8. 
peUUonmar  be  dlsm  Used,  A,  p.  see. 

lepeal  ol  couElctl^  act),  C8,  p.  t6B. 
Xupaclloa  of  wiitlngi— retu^  at,  Ita  effect,  ML 


ererr  citlien  sDtltled  to  InBpeet  and  l.,, 
pHtT  taupecUni  not  baimd  lo  pn>diica  VI 
aockelof  iDdgmeBtlo  be  alwqpt  opoi  It 
prnduced  by  Mtnets  to  Kfreab  IiUiuemi 


a  Mtneas  may  be  bupecud ' 


idSyad 
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iDSlraotloni  to  Jurf^CcnHimei. 
Jury  nunr  retuni  for  fartlier,  6M. 
•peclal,  now  glTen.  tn. 
u  to  oTidence,  2061. 
may  teglTen  on  bolidayi,  IM. 

Xkwimmeiiti  In  writtoc^—See  Pbiyatb  Wkituwis,  Wsimi  Ii- 

BTKUMZSTB. 

XnsofBoienoT—of  facts,  sroiind  for  denramr,  410. 
of  «yldence,  groand  for  new  trial,  657. 

Insonoetion— cbaogo  of  place  of  holding  coart,  oaaeeomifeof,  ItL 

Znterett-4uid  costs,  form  part  of  judgment,  1085. 
rebate  on  foreclosure,  728. 

Interested— ]Q^  when,  dlsqoaUfled,  170. 

Interpleader— other  peraon  may  he  snbstltiited  for  detaidaol,  ML 
proceedli^  on  snteUtutton,  8M. 

Intjnrpreter-when  may  he  sworn  In  actions,  UM. 

Intenrontlon— when  it  takes  place,  and  how  mado,  387. 
parties  may  be  brought  In,  887. 

Inregnlarity— of  proceedtni^s,  irromid  for  new  trial,  697. 
effect  of,  in  proceedings  on  Judicial  sale*  706i. 

Irrelerant  matter— may  bo  stricken  out,  453. 
Jnterrogatories-ennexed  to  commission  to  take  testUnoBiy,  a02S. 

8C0  EVIDEHCB. 

Xssnes— definition,  kinds  of.  668. 
of  law,  how  i-alsed,  699. 
of  fact,  how  raised,  fiOO. 
of  law,  how  tried,  091. 
judgment  on,  636. 
of  fact,  how  tried,  892. 
of  law.  to  bo  first  disposed  of,  892. 
cases  to  bo  placed  on  calendar,  008. 
parties  may  bring,  to  trial,  694. 
postponement  or  trial  of,  6CA. 
proceedings  to  defeat  postponement,  896. 
special,  8U». 
in  partition  suits,  799. 

in  mandate,  when  may  he  tried  liy  Jury,  lOiO. 
In  proceedings  against  jomt  debtors,  994. 
in  lorclbie  entry  and  detainer,  1171. 
In  Justices'  Courts,  defined,  878. 
of  law,  how  raised,  879. 
of  fact,  how  raised,  080. 
of  law,  how  tried,  tj81. 
of  fact,  how  tried,  G82. 
trial  of  fact  by  Jury,  how  waiTcd,  631. 
how  waived  In  Justices'  Courts,  888. 
trial  of  issues  by  referees,  636. 
See  Tbiax. 

Items  of  account— need  not  be  set  ont  In  ideadlng,  454. 

Joinder— See  Pasties,  Catoxs  of  Aotiov. 

Joint  anthority— majority  may  act,  15. 

Joint  debtors— proceedings  against,  parties  not  summoned,  969. 
summons,  what  to  contain  and  how  served,  990. 
affidavit  to  accompany  summons.  S91. 
answer,  when  filed  and  wbat  to  contain,  962. 


ludRment,  vher 
cOD^ribntfan,  70! 


le  deCendaoH  ODly  ve  aema,41t. 


jiciv.  rsi>a.-«i. 
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effect  of,  against  dlsetaarged  prfsoMr,  1181. 
errors  to  be  disregarded,  475. 
effect  of  appeal  from,  U76. 
effect  of  death  after  Tenllet,  MB,  UOS. 
for  contempt,  final,  1222. 
final,  may  be  appealed  from,  989. 
final,  in  District  Coort— api;>eal  from,  988. 
how  enforced,  after  five  years,  688. 
how  pleaded,  4M. 
how  reviewed,  038, 937. 

in  Jnstices'Conrt,  not  a  lien  nnleaa  recorded,  900. 
interest  and  costs  to  be  indaded  in,  1088. 
in  Supreme  Court,  concurrence  neceasaiy,  47. 
may  be  appealed  from.  939. 
may  be  filed  and  docketed  In  other  coiiii^886. 
memorandum  of  costs  to  be  furnished,  1981. 
modified  on  appeal,  costs  In  discretion,  1027. 
on  counter-claim,  688. 
of  dismissal  and  nonsuit,  581. 
of  dismissal  iMfalnst  non-resident,  1087. 
of  justices,  abstract  of,  897. 

of  Justices'  and  Police  Courts,  how  appealed  from,  974 
on  appeal  from  inferior  court,  may  be  appealed  Crom,  9i 
on  answer  filed,  relief  granted,  589. 
on  failure  to  answer,  relief  granted,  580. 
on  failure  to  answer,  in  what  cases  granted,  585. 
on  demurrer,  636. 
on  confession,  how  entered,  1134. 
on  submission  of  controversy,  1138. 
on  the  merits,  582.  * 
on  report  of  referee  in  partition,  766. 
on  usurpation  of  office,  tiOS. 
on  review  of  case,  1075. 
on  review,  what  constitutes,  1077. 
on  appeal,  part  of  judgment  roll,  9S8. 
on  appeal,  remittitur  to  be  certified  by  clerk,  998. 
renewal  of,  in  foreclosure,  on  eviction  of  purchase,  708. 
satisfaction  of,  under  attachment,  550. 
Supreme  Court  alwaysiopcn  to  render,  48. 
Supreme  Court  to  render  within  six  montbs,  note  imder  50u 
what  deemed  adjudged  on  former  judgment,  1911. 
what  rights  determined,  in  actions  for  usurpation,  808. 
when  reversed,  restitution  to  bo  made,  967. 
when  conclusive,  1908. 
when  conclusive  in  foreclosure,  728. 
what  treatment  of,  constitutes  contempt,  1209. 
appeal  from.  939. 
Manner  qf  giving  and  entering. 
book,  to  be  kept  by  clerk,  668. 
caso  may  be  brought  for  ai^ment,J85. 
docket,  now  kept  and  contents  of,  672. 
docket,  to  bo  open  for  inspection,  678. 

Sold  coin  or  currency,  667. 
en  of,  defined,  671. 
no  lien  on  estate  where  death  occnzred  after  Tordlet,  U08. 
roll,  what  to  constitute.  670. 
satisfaction  of,  liow  made,  675. 
transcript  of,  may  be  filed  in  aoy  county,  674. 
to  bo  entered  within  tweuty-f  our  hours,  661. 
upon  death  after  verdict,  not  to  be  a  lien,  Wk 
when  counter«iai|n  exceeds  demand,  666. 


1 


wtien  (lelendaal  eubJeeC  lo  uteat,  8U. 
paent  book— to  be  kept  bj  clerk,  aee. 


r,  enmpMM. . 

U  prOHTCT  to  IHTT  OO.  C91. 

HOeritf  Mla.«4. 

nuBBim  piopertj  udd,  vben,  nH. 

'bomparmenla  to  be  made,  IM. 


(DPBlemenliinr  ptoceM 

mn  be  ImprUoneil.  w1 , .  — 

dttCor  cf .  nw  va  ctedltsn'  cUlm,  lit. 
mw  l>a  puolanea  for  contempt,  Kl. 
aiiliigi  of.  wben  exempt  from  eieeiitlaD.M. 
idnunt  roll— wl 
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ladiotal  iKf-titat  m,  U*. 
Bon^lmllelil  dST*.  IM. 
SsB  AMOtrunmrr. 
JhiHtiIbI  grldmo^  ■<loOnBil,  US' 
JndMal  DoUec-oiu  Und  of  erldaij 
fieta  of  wUcb  court  will  take,] 
JodloUl  onci«n-lDin>enl,IH-in. 

--to  MiDunrlcdnaenIa  uil 

Is  depiBlttoSlBttili  eti 


m^pnhlbncd,  IV. 
power  to  euf  ORG  ei 


Tadldil  nmsdlsK^^eflDSd,  M, 

Joriidlctlon-acqalml  by  ToluntBr)'  ippemnec,  ua. 
demqmr  for  waut  of,  430. 
not  mlTMl  bj  not  nuing  obtectlon,  494.     , 
Of  jDdleul  omoen,  to  take  ackuoHlwlgmeuti,  eto.,  n 
InODileiiieeeaaary  msiua  to  eoIotM,  ISI. 

Scbannot  ume.lns. 
sMftsKM  anato,  Itte. 
in  prat  wdlnji  on  ymtwilon  or  JnOgnunt.  lit). 

p  cMW^fenScbU  a(  tbe  peace,  IIS. 
In  proeeeiUnittorchaiiBeof  namu,  IT^t. 

Sprooaedtmis  lor condetnnetloa  ot  unit,  ItU. 
proeeeainn  relative  to  eKlieal«il  ealMu,  IXL 
oirereMate!nieTeTBlco(mtlei,12W. 
ot  Oirart  ot  IiDPCMbpient,  37. 
M  Boprane  vmirt,lM9. 


a,  I12-ll«. 
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JiirisdIotion—CMi/fntMtf. 

of  Justices'  Coarts,  ciyfl,  112. 

of  Justices'  Courts,  concurrent,  lis. 

of  Justices'  Courts,  civil,  restricted,  114. 

of  Justices'  Courts,  criminal,  115. 

of  Police  Courts,  121,032. 

means  to  carry  into  effect,  187. 

when  acquired,  4 16. 

want  of,  a  ground  for  demurrer,  490. 

want  of,  ground  for  Impeacbment  of  record.  101it. 

wliai  required  to  sustain  record,  1917. 

Juror— qualifications  of,  who  competent,  186. 
disqualification  of,  199. 
may  bo  witness,  when,  1883. 
who  exempt  from  service  as,  200. 
affidavit  of  claim  to  exemption,  202. 
dischargo  of,  for  sickness  at  trial.  615. 
affidavit  of,  to  Impeach  verdict,  607. 
who  may  be  excused,  201, 615. 
failure  to  attend,  238. 
oath,  604. 
Bf^ecting  and  retuming,/or  courts  qf  record. 
list  of  persons  to  servo  as,  to  be  made,  204. 
selection.  Low  made,  205. 
lists,  what  to  contain,  206. 
list  to  bo  placed  with  clerk,  206. 
duty  of  clerk  on  receivJngr  list,  209. 
regular  Jurors  to  serve  one  year,  210. 
Jurors  to  be  drawn  from  boxes,  211. 
Dramng,  time  and  manner  cf, 
how  drawn,  211. 

to  bo  drawn  upon  order  of  tudge,  214. 
clerk  to  draw  In  presence  of  court,  216. 
number  to  be  drawn,  2l4. 
drawing,  how  conducted.  219. 
disposition  to  be  mado  of  ballots,  220. 
Mcmner  cf  summoning  jurors. 
sheriff,  how  to  summon,  225. 

special  drawing  and  summoning  may  he  ordered.  226. 
summoning  to  complete  panel,  227. 
compensation  of  elisor  for  summoning,  228. 

Iurors  for  Justices'  and  Police  Courts,  by  whom  sommoiied*  230. 
low  summoned,  231. 
return  of  ofilcer,  232. 
Juries  of  inquest,  how  summoned,  285. 
obedience^  to  smnmons,  how  enf oraed,  238. 
Impanneiing  jurors. 

of  grand  Jury,  when  to  be  impanneled,  241* 

how  constUtuted.  242. 

impannellng  under  Penal  Code,  243. 

clerk  to  calf  list  of  trial  Jurors,  246. 

manner  of  impannellng,  247. 

proceedings  on  forming,  in  courts  not  of  Tecord*  VO, 

manner  or  Impannellng,  251. 

impannellng  Juries  of  inqiiest,  254. 

Jury— defined,  IfHL 

different  kinds  of,  191. 

graod,  192. 

for  trials,  defined,  198. 

for  trials,  of  what  to  consist,  IM. 

of  Inquest,  defined,  195. 

how  summoned.  285. 
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■SMea.ST. 

"What  jiutlOH  (luocflaaon  of  oOwn,  M. 
ii  trwui/iipi. 

*t  leaat  one  la  eacli  tomublp,  IDs. 
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J'listloes'  OmutB^ConHimed, 
Ju  general. 

vacancies,  how  filled,  111. 
civU  Jurisdiction  of,  112. 
concnrrent  Jurisdiction  of,  lU. 
civil  Jarisdlrtlon  restricted,  114. 
criminal  lorisdictiou  of,  115. 
justice,  whereto  reside,  169. 
disqaaliflc»tion  to  sit  or  act,  170. 
not  to  practice  before  Justices'  Court,  171. 
not  to  have  attorney  for  partner,  172.  » 

may  take  acknowledgments  and  affidavits,  179. 
jurors  for,  230. 
now  summoned,  231. 
return  of  officer.  232. 
proceedings  in  forming  Jury,  290. 
manner  or  Impanneling,  251. 
transfer  of  cases  to  Superior  Courts,  838. 
may  issue  subpcenas  and  final  process,  019. 
blanks  in  papers  to  be  filled,  except  subpcenas,  980. 
Justices  to  receive  moneys  and  pay  to  parties,  921. 
In  case  of  disability,  anotber  Justice  may  attend*  Ott. 
may  require  security  for  costs,  923. 
who  entitled  to  costs,  f)24. 
what  provisions  of  Code  applicable  to,  925. 
may  receive  deposit  in  lieu  of  undertaking,  921. 
Place  cif  trial  of  ttctiont  in, 

in  what  township  or  city  may  be  conmienced»  832. 
place  may  be  changed  in  certain  eases,  838. 

limitation  on  right  to  change,  834. 

to  what  court  transferred.  835. 

proceedings  after  order  changing  venue,  836. 

effect  of  order  changing  venue,  837. 

transfer  of  cases  to  District  Court,  838. 
Aetbms.  how  commenced  in. 

by  filing  complaint  and  issuance  of  summons,  8tt. 

summons  may  issuo  within  a  year,  840. 

issuance  of  summons,  how  waived,  841. 

appearance,  by  attorney  or  in  person,  842. 

guardian,  how  appointed,  843. 

summons,  how  issued,  and  what  to  contain*  844. 

time  for  defendant  to  appear,  845. 

alias  summons,  when  may  Issue,  846. 

several  alias,  may  be  issued,  847. 

limitations  upon  time  of  service,  848. 

summons,  by  whom,  and  how  served,  849. 

hour  given  for  appearance,  850. 
Pleadings  in. 

form  of,  851. 

what  constitutes  the,  852. 

complaint  defined,  853. 

when  demurrer  may  be  put  In,  854. 

answer,  what  to  contain,  855. 

omission  to  set  up  counter<claim,  effect  of,  856. 

when  plaintiff  may  demur  to  answer,  857. 

proceedings  on  demurrer,  858. 

ameDdraent  of  pleadings,  when  allowed,  869. 

costs  on  allowance  of  amendments,  when,  859. 

tlmo  in  which  to  demur  or  answer  to  amended  plaadlnga,  880. 
Arrest  and  bail. 

order  of  arrest,  and  arrest  of  defendant,  861. 

affidavit  and  undertaking  for  order,  862. 

defendant  arrested,  must  be  taken  before  Justice,  86S. 
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Jnittoei'  OwuU—OoHHmiei. 
Arrtit  amd  b€tit. 

oiflcer  to  give  notice  to  plaintiff  of  aavst,  8M. 

officer  to  detain  defendant,  ttS. 
Mtaehment. 

writ  to  tssne  upon  affidarit,  BBft. 

nndcrcakiug  required,  867. 

writ.  Bubstance  of,  8(i8. 

nndertakinff  may  be  taken  by  officer,  868. 

provlHioiia  applicable  to  jostloes'  attacliments,  889» 
Claim  and  delivery. 

bow  enforced,  870. 
Judgment  hy  default. 

oil  failure  of  defendant  to  appear,  871. 

on  demurrer,  872. 
Time  of  triat  and  postponements. 

wlieu  trial  mast  commence,  873. 

postiMnemeut  on  motion  of  conrt,  874. 

postponemeut  by  consent  of  parties,  879. 

postponement  on  application  of  party,  878. 

conditions  imposed  for  postponement,  877. 
Trials,  conduct  of. 

Issues,  defined,  878. 

issues  of  law,  defined,  879. 

Issue  of  fact,  defined,  880. 

Issue  of  law,  bow  tried,  881. 

issue  of  fact,  bow  tried,  882. 


Jury,  how  wal  veO ,  883. 

trial  to  proceed  If  either  party  falls  to  appear^ ( 

challenges,  peremptory  and  for  cause,  allowed,  885. 


rKM. 


inspection  and  copy  of  writing  may  bo  ordered,  880. 

genuineness  of  signatures,  when  deemed  admitted,  887. 
JuMments  other  than  by  default. 

by  confession,  889. 

by  confession,  proceedings  on,  1135. 

of  dismissal,  without  prejudice,  h90. 

npon  verdict,  when  to  be  entered,  891. 

on  trial  by  court,  when  to  be  entered,  89S. 

on  arrest,  wh  it  factinast  be  stated.  883. 

sum  in  excess  of  jurisdiction  may  be  remittedf  8M. 

on  offer  of  compromise  before  action,  80ft. 

costs  to  be  included  In,  898. 

abstract  of,  form  of,  %Wl. 

abstract  to  be  filed  and  docketed,  898. 

execution  thereon  may  issue,  when,  899« 

not  a  lieu  on  lands  unless  recorded,  900. 
Appeals  from. 

to  Supreme  Court,  984. 

to  Superior  Court,  974-080. 
Execution, 

may  issue  within  five  yean,  901. 

contents  of,  (;03. 

how  renewed,  903. 

duty  of  officer  receiving,  904. 

supplementary  prooeedings  <m,  90S. 
Contempts  in.  ,  ^  ^ 

jQStice  may  punish  for,  906. 

in  immediate  view  of  justice,  how  mmlabed,  907. 

not  in  immediate  view,  warrant  to  issue,  908. 

punishments  for,  extent  of,  909. 

conviction  to  be  entered  in  the  docket,  910. 
Dockets  of  justices. 

what  to  contain,  911. 
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IkteJteU  ofJusHseS' 

entries  In,  prlnuurj  eyldeofie  of  ftet,  912. 

Index  most  be  kept,  913. 

must  be  deliyered  to  successor  by  cotinty  clerfc,  914. 

proceedings  on  vacancy  of  office,  and  before  appointment,  915. 

Justice  may  issue  process  on  docket  of  predece880r»  916. 

•uccessor  of  justice,  T7ho  deemed,  917. 

superior  judge,  when  to  designate,  918; 

Jnstioas  of  peace— In  cities  and  counties,  85. 
criminal  jurisdiction,  116. 
election  and  term  of  office  of,  85. 
extent  of  civil  jurisdiction,  112-114. 
jorlsdlctlon,  bow  restricted,  114. 
olsciiiaUfications  of,  170. 

not  to  practice  before  another.  In  same  comity,  171* 
not  to  nave  lawyer  for  partner,  172. 
may  take  acknowledgments,  179. 
may  take  affidavits,  n9. 
cannot  Issue  writ  of  review,  1068. 
cannot  issue  mandate,  1085. 
cannot  Issue  i»roiiiMtlon,  1103.  < 

Jnstices  of  Supreme  Oonrt— quaUflcatlons,  156. 
inellgiblUtyof,161. 
powers  of,  at  chambers,  IK. 
oisqualiflcations  of,  170. 
not  to  practice  law,  171. 
not  to  nav0  partners  practicing  law,  172. 
powers  of,  out  of  court,  176. 

Jn8tifioation--of  sureties  to  undertaking,  1057. 
of  sureties,  on  clalmand  delivery,  513. 
of  sureties,  on  arrest  and  baU,  493, 495. 
in  defense,  to  action  of  libel  and  slander*  4i61. 
court  commissioners  may  take,  259. 

«  Laborers— liens  of  ,4183. 

See  LISN8,  Ektobobmbnt  op. 

Land— defined,  17. 

Landlord  and  tenant— adverse  possession,  826. 
may  be  joined  as  defendants,  379. 
notice  of  proceedings  to  be  given  tenant,  379. 
unlawful  detainer,  1161. 

Law  of  evidence— defined,  1825. 

Laws— are  either  written  or  unwritten,  1825. 
written  law  defined,  1896. 
Constitution  and  statutes,  ia97. 
public  and  private  statutes  defined,  1898. 
unwritten  law  defined,  1899. 
books  containing,  Admissible  in  evidence.  1900. 
how  authenticated,  ISOI. 

Laws— oral  evidence  of  foreign  laws.  1902. 

recitals  In  statutes,  how  far  evidence,  1908. 
See  Eyiobkob. 

Leasehold— whe^  subject  to  redemption,  700. 

Legal  capacity— -want  of  ground  for  demurrer,  430. 

Letters  of  administration— with  will  annexed,  to  be  signed  by  <flerk, 

1361.  -e  ,         -, 

.    how  signed  and  form  of,  1362. 


of  uAminlwtnMoa'^ConUmied.  

wlio  may  obtain,  order  in  whidi  to  graot*  1963. 

not  to  Imho  to  psrtnsrr  196ft. 

prtf  erence  of  persons  equally  entitled  to,  1968. 

wben  granted  in  discretion  of  court,  1367- 

minor,  when  entitled,  to  wl&om  granted,  1966. 

who  disqualified,  1369. 

not  to  Issue  to  married  women*  U70. 

to  be  recorded,  1387. 

when  to  issue  on,  foreign  wiU,  1324. 

may  be  issued  on  loAt  will  e8tabltshe<l,  1340. 

when  Issued  after  final  settlement,  1688. 

special  letters  may  be  lasaed  out  of  term  time,  1413. 
AppUcation  for. 

application  for.  how  made,  1371. 

may  be  granted  at  regular  or  special  term,  197S. 

notice  or  application,  1373. 

contesting  abpllcatiou,  1374. 

hearing  application,  1375. 

evidence  of  notice,  1376. 

must  be  granted,  when,  1377. 

proofs  required  before  grant  of,  1878. 

may  be  granted  to  others  than  thoee  entitled,  1979l 
SevoccUion  or. 

when  will  be  revoked,  1388. 

petition  filed,  oltation  to  issue,  1384. 

hearing  of  petition,  138S. 

prior  rights  of  relatives,  1386. 

revocation  on  subsequent  probate  of  wUl,  1^8. 

See  EzBODTOBS  AND  Adxikistsatobs,  Waxa. 

Lettort  testamentary-^-form  of,  1360. 

may  issue  after  final  settlement.  1698. 
JuriBdictlon  of  court  in  Issuance  of,  76. 

See  EXEOUTO&S  AKD  AOXIiriBTSATOBS. 

Letters  with  will  annexed— form  of,  1961. 
when  to  issue,  13dO. 

Etition  for.  when  to  be  filed,  1351.  • 

case  of  disability  of  executor,  1354. 
authority  of  administrator  with,  1356. 
to  be  signed  by  clerk,  1 356. 

See  £ZS0UTOBB  AHD  ABimnSTBATOBS. 

Liability— confession  of  Judgment  for  contingent,  1199. 
of  officer  arresting  witness,  2068. 
officer,  when  not  liable,  2069. 
of  officer  on  execution  sale,  limit  of,  607. 
See  Shsbivf. 

Uhel  and  alander— how  stated  in  complaint,  460. 
answer  in  actions  for,  461. 
what  may  be  given  in  evidence,  461. 

Uhrariea— of  whom,  exempt  from  execution,  690. 

Lioense—of  attorney  to  practice,  277. 
penalty  for  practicing  without,  281. 

Lien— definition  of,  IISO. 

of  mechanics,  laborers,  etc.,  1183-1190. 

for  salaries  and  wages,  1204-1206. 

of  Judgment  not  to  attach  on  death  of  party,  ttO. 

from  tune  of  docketing  Judgment  becomes  i^  671. 

of  Judgment  on  illlng  transcript.  674. 

holder  of,  as  purchaser  on  partition,  786. 

actions  for  foreclosure  of  mortgage,  726-728. 

See  FOBSCLOSURE. 
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ZUenSy  enforcement  of— 
Mechanics  and  laborert. 

-what  property  subject  to  Uens.  for  labor,  etc. ,  1188. 

liens  for  grading  and  filling  lots  and  streets,  1184. 

-what  interest  in  land  subject  to  lien,  1185. 

effect  of  lien,  1186. 

claim  of  lien  to  be  filed  in  recorder's  office,  1187. 

liens  upon  separate  parcels,  how  designated*  1188. 

claim  to  be  recorded,  fees  of  recorder,  1189. 

time  of  continuance  of  lien,  1190. 

service  of  summons  by  publication,  1191. 

notice  by  owner  to  avoid  lien,  how  given,  1198. 

-what  contractor  entitled  to  recover,  1193. , 

court  to  declare  rank  of  liens,  1194. 

actions  may  be  consolidated,  1195. 

what  allowed  as  costs,  1  l'J6. 

materials  furnished  not  subject  to  attachment,  1196. 

lien  not  to  Impair  right  of  recovery  ef  debt,  1197. 

rules  of  practice,  1198. 

new  trials  and  appeals,  1199. 

for  salaries  and  wages,  assignment  of,  12M. 

preferred  creditors  on  assimment  of  property,  12M. 

preferred  creditors  against  estates,  12U5. 

preferred  claims  on  attachment  and  execution,  1206. 

upon  vessels,  steiamers,  and  boats,  813-827. 

Iiif e  insurance— policy  of,  when  exempt  from  execution,  680. « 

Iiimitation— of  time  for  issuance  of  execution,  681. 
of  time  for  redemption,  702. 
of  civil  actions,  812. 
For  the  recovery  of  real  property, 
when  tho  people  win  not  sue,  315. 
when  action  cannot  be  brought  by  grantee  of  State,  316. 
when  actions  by  people  or  grantee  of  State,  to  be  brought  ^tbin 

five  years,  317. 
seizin  within  five  years,  when  necessary,  818. 
when  necessary  in  actions,  a  defense  arising  out  of  title  to,  or 

rents,  319. 
entry  on  real  estate,  320. 
possession,  when  presumed,  321. 
occupation  deemed  under  legal  title,  unless  adverse,  821. 
occupation,  when  deemed  adverse,  322. 
adverse  possession  under  Instrument  on  Judgment,  what  deemed* 

323. 

actual  occupation  under  claim  of  title,  deemed  adverse.  824. . 

adverse  possession  under  claim  of  title  not  written,  what  con- 
stitutes 325 

adverse  possession,  how  affected  by  delation  of  tenancy,  826. 

right  of  possession  not  affected  by  descent  cast,  327. 

disabilities  excluded  from  time  to  commence  actions,  328. 
Of  actions  other  than  for  recovery  ofproptaiy* 

periods  prescribed,  335. 

within  fiVe  years,  336. 

within  four  years,  337. 

within  three  years,  338. 

within  two  years,  339. 

within  ono  year,  840. 

within  six  months,  341.     . 

within  six  months,  claim  against  county,  SIB. 

for  relief  not  hereinbefore  provided,  343. 

where  cause  of  action  accrues  on  mutual  account,  844. 

actions  by  the  people,  845.  ; 

no  limitation  to  actions  for  roboTery  of  money  plMefl  on  de- 
posit, following,  345. 


toredeem  part  of  mortgi(ed  ptamM*.  M. 

ui  rdcorsr  DAoner  or  propcnr  depodtH  wUn  Di 

In  iStSsl^wt  aheiiff .  s»,  MS. 
fotiluide^m 
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vben.uid  Ire  wbM  eoorti  Ivned,  lOB 

KrtodlelloD  In  6Dperlor  Conrtt.  "B. 
Snpiemo  Court,  HI, 
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•^Continued. 
writ  may  Issue  and  be  heard  at  cliamben,  1106. 
writ,  wben  and  upon  what  to  issue,  lOBS. 
saliBtaiice,  must  l>o  either  altematlTe  or  peremptoryc  1087. 
alteruat  've,  when  to  issue,  1088. 
perempiory,  when  to  issue,  1088. 
adverse  tiarty  may  answer  under  oath,  1689. 
Jury  trial,  when  may  be  ordered,  ](K:0. 
applicant  may  demiur  to,-or  countervail  answer.  WU 
motion  for  new  trial,  where  made,  1092. 
provisions  to  govern  new  trials  on,  1 110. 
clerk  to  transmit  verdict  to  coort,  1098. 
bearlnsf  on  motion,  10f)3. 

heariuff  in  default  of,  or  insufficiency  of  answer,  1094. 
damaj^fcs.  costs,  and  peremptory  mandate,  when  deeNMl,  lOW^ 
servtoe  of  writ,  lOCO. 
penalty  for  disobedience  of  writ,  1097. 

XSaps  and  charts— when  primary  evidence,  1989^ 

]WIariner--nroceedIngs  to  enforce  claims  of,  826. 
proof  of  claims  of,  826. 
*    Beo  Boats. 

XAark— included  in  slgnatore  or  subscrlptioD,  17. 

Xyfanriage— effect  of,  on  Statute  of  Limitations,  SS2. 
bi\  ach  of  promise,  sittinos  private;  125. 
effect  of,  on  claims  to  escneated  cstatcas,  I27S. 
no  dufcnseln  actions  for  milawful  detainer,  IIBL. 
eztiugnishes  authority  of  executrix*  1362. 
adinhilstratrlx,  effect  of,  1370. 
bow  affects  limitations,  c28, 832. 
testimony  to  establish,  may  be  perpetuated,  2061k 

SAarricd  woman— when  may  sue  alone,  870. 
may  defend,  iu  her  own  right,  371. 
may  become  sole  trader,  18II. 
as  sole  trader,  responsibilities  of,  1829. 
proceedings  of,  on  application  as  sole  trader,  1813-ia2L 
not  to  be  executrix,  miless  named  so  in  will.  1388. 
cannot  bo  appointed  administratrix,  1370. 
not  to  bo  witness  against  husband,  when,  1881. 

Mascnline— convertible  with  feminine  and  neater,  17. 

Material  allegations— defined,  463. 
only,  need  bo  proved,  1867. 
evidence  to  correspond  with,  1868. 

Material  objects— one  kind  of  evidence,  1827. 

as  evidence,  admitted  in  discretion,  1954. 

Jury  may  be  taken  to  view  the  premises,  610. 
Matter— In  avoidance,  deemed  controverted,  462. 

redundant,  may  be  stricken  out,  458. 

Mechanics— property  of,  what  exempt  from  execntliiD. 
liens  of,  1183-1199— eee  Lisirs,  Eztfobobmbst  of. 

Memorandum— of  costs,  to  be  furnished*  1088. 
of  costs,  on  appeal,  1034. 

Merger-remedies  not  merged,  32. 

Motes  and  bounds— description  by,  4S9. 

Miner-property  and  Implements,  exempt  £rom  exmntioou  606l 

Mining  claims— customs,  rules,  and  ossges  to  govern,  76B. 

liens  of  mechanics  upon,  1183.  • 

bow  sold,  in  probate  proceedings,  1839. 

CODB  CiT.  Pboo.— 6«. 
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HinlBg  <Aalm9— Continued. 
petition  for  sale,  1630, 
order  to  show  caase»  15S1. 
order  of  sale,  1532. 

Mining  cnstoms— proof  ct.  In  aictions  concerning  mlnintr  <daliu,7ft 

]£initterial  officers— election,  powers,  and  dntles  of,  262. 
conduct  of.  controlled  by  law,  128. 
SeeCLSBK. 

BUnor-^See  Ctfaitt. 

Minority— effect  of,  on  limitation  of  actions,  sees.  338,  SiS. 

Misconduct— of  jxay,  ground  for  new  trial,  657. 

Misdemeanor— Jurisdiction  of  Justices'  Courts  in  actions  for,  115. 

Misjoinder— of  parties  or  causes,  ground  for  demurrer,  430. 

Mistake— relief  firora.  may  be  had  by  amendment,  473. 
in  written  agreement— evidence,  1856. 

Mitigation— may  be  alleged  and  proved  In  Ubel  and  Blander*  461. 

Mo1>— action  for  damages  by,  340. 

Modifloation— of  award  by  court,  when,  1288. 

See  AWA&D,  JUDOICBNT. 

Month— means  calendar  month,  17. 
Mortgage— not  deemed  a  conreyance,  744. 

See  FOBSCLOBUSB. 

Mother— may  sue  for  seduction  of  daughter,  when,  375. 
may  sue  for  injury  or  death  of  child,  when,  376. 
rans  in  order  of  persons  entitled  to  administer,  1365. 
when  entitled  to  guardlansiilp  of  minor,  1751. 

MotionB  and  orders— order  and  motion,  defined,  1003. 
definition  of,  applicable  to  special  proceedings,  1064. 
ivhero  made  lu04 

notice  of  mo*tlon,*at  what  time  to  be  given,  lOOS. 
transfer  of,  to  show  cause,  1006. 
order  for  payment  of  money,  how  enforced,  1007. 
notices,  filing  and  service  of  papers,  1010-1017. 
order,  service  by  telegraph,  1017. 
motion  for  postponement,  upon  what  made,  605. 
motion  for  alscharge  of  attachment,  grounds  of,  606. 
motion  for  new  trial,  when  to  be  heard,  660. 
motion  for  new  trial  in  mandate,  where  made,  1092. 
subsequent  applications,  when  prohibited,  18M83. 

See  OBDSB,  NOTICS. 

Names— jurisdiction  on  application  tot  change  of,  137ft. 
petition  for  change.  1276.  > 

hearing  and  proceedings,  1278. 
clerk  to  make  return  to  secretary  of  State,  1279. 
complaint  to  contain  names  of  parties,  426. 
fictitious  names  may  be  used,  474. 
summons,  to  contain,  407. 
entry  of  Juror's  name  on  verdict,  628. 

Negative  allegationB- when  may  be  proved,  1860. 

Neglect— in  nleadlngs,  relief  from,  may  be  had  by  amendmeol*  473. 
action  for  injury  or  death  caused  by,  876, 377. 

Negligence— relief  from,  may  be  had  by  amendment,  173. 
resulting  in  injury  or  death,  who  may  sue  for,  876, 377. 

Negotiable  instraments— cross  demands.  In  actionB  on,  440. 
neuter  included  in  masculine,  17. 
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Ve^irly-dlflooTered  evidenoe— ground  for  new  tarial,  657. 

DTe^NT  matter— answer  may  contain,  437. 
-when  deemed  controverted,  462. 
"witliin  what  time  to  demur  to,  44S. 
^hen  Issue  arises  on,  590. 

New  promise— must  be  in  writing,  SQO. 

V9vr  trial— defined,  696. 

when,  max  be  granted,  grounds  for,  657. 

on  wbat jpapers  moved  for,  606. 

notice  01  motion,  upon  whom  served,  and  what  to  contaln>65!). 

motion  to  be  heard  at  time  specified,  or  dismissed,  660. 

Jadge  to  make  written  statement  on  decision  of  motian«  661. 

record  oi\  appeal  from  order,  what  constitutes,  661. 

Jury  resorting  to  chance,  657. 

Yenlict  against  law,  657. 

excessive  or  insul&cient  damages,  657. 

Insufficient  evidence,  657. 

irregularities  or  misconduct  of  Jury,  657. 

newly-discovered  evidence,  657. 

surprise,  657. 

what  deemed  excepted  to,  647. 

motion  for,  on  minutes  of  court,  650. 

statement,  wliat  to  contain,  661. 

motion  for,  in  mandate,  when  to  be  made,1092. 

motion  for,  in  prohibition,  1105. 

Hon^oinder-see  Pabtibs. 

Hon-jadioial  davB—adjoumment  to,  effect  of,  IM-lss. 
nolidays,  what  are,  10. 
falling  on  Sunday.  II. 
time,  now  computed,  12. 
performance  of  acts  on  holidays,  IS. 

Ifon-resident-place  of  trial,  in  actions  against,  S96. 
service  of  summons,  how  made  on,  418. 
pleadings  of,  by  whom,  and  how  verified,  446. 
when  allowed  to  open  judgment  by  default  and  answer,  473. 
attachment,  when  may  issue  against,  638. 
proof  required  of  piamtifl  in  action,  on  default  of,  585. 
summons  in  partition  suits,  how  served  on,  757. 
proceeds  of  sales  of  estates  of,  in  partition,  how  Invested,  788. 
duties  of  clerk  making  such  investments,  791. 
service  of  notices  ana  papers  on,  how  made,  1015. 
corporation,  to  furnish  security  for  costs,  1036. 
effect  of  failure  to  furnish  such  security,  1037. 
limitation,  on  time  to  claim  escheated  estate,  1272. 

Vonsoit— when  judgment  of,  may  be  entered.  581. 

Votary  public— seal  of,  exempt  from  execution,  690. 
may  administer  oath  or  affirmation,  2093. 
may  take  deposition,  in  this  State,  2031. 

Kotice-After  appearance  in  action,  who  entitled  to,  1014. 
effect  of,  on  priority  of  liens,  1186. 
for  inspection  of  books  and  documents,  lOOO. 
bow  consttmed  when  written,  1865. 
InsuiBclency  of,  no  ground  for  dismissal  on  appeal,  854. 
must  l>e  in  writing, lOlO. 

without  title,  when  valid.  1046.  « 

not  required,  to  vacate  order  made  out  of  court,  987. 
of  motton,  at  what  time  to  be  given,  1005. 

StTtict  <^f. 

how  and  on  whom  made,  lOlO^ 


Knlaancs— deflned.  acUom  for, 


n-^nemaeaBmnmion  ana  aecivKioo,  urn. 
nuT  be  admliiUMred  br  conrls  of  Jpnice,  ug. 
mv  In  RdmlDliMreil  Iv  JniUiilal  oOccn,  iTT. 
b*  comt  commlstionen.  !U. 
ladletduui  othw  oiBcen,  nal 
wlIltrMon  mar  ulmliiliter,  IKi. 
In  nnsnl.  wtao  mu  >dBiliiUt«r,  9M. 
baw  UmlnlsteraXUM. 
"  "' -idcouMaUor.ZTB. 


Sj^rTronn^.tN. 
iieenloia  tad  adinli 
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Oatli—  Ccntinued. 

form  may  be  Taried,  bow,  2095. 
form  of,  In  discretion  of  court»  2006. 
affirmation,  equivaleut  to,  2007. 

Objections— in  practice,  wben  taken  by  demurrer  dr  answer,  43S. 
-when  not  taken,  deemed  waived,  434. 
to  appointment  of  referee,  how  tried,  642. 
to  nrranting  letters  of  administration,  when  filed,  1801. 
may  be  taken  to  dissolntion  of  corporation,  1231. 

Obligation— defined,  26. 

Occnpant— ^f  real  property,  in  forcible  entry  and  detatner,  1160. 
•  See  LiKiTATiON  or  Actioits. 

■ 

Offer  to  compromiM— proceedings  on,  907. 

Is  not  an  admission  that  anything  is  due,  2078. 
in  Justices'  Courts,  895. 

Office— eligibility  for  office  of  superior  judge,  157. 

justices  and  judges  Ineligible  for  other  offices*  161. 
.  actions  for  usurpation  of,  803-810. 
tenure  of,  preserved,  6. 

See  USUBPATION  ov  Ofvicx. 

Offioere— of  Court  of  Impeaclmient,  38. 
ministerial,  elections  and  terms,  262. 
actions  for  usurpation  by,  808. 
ministerial,  elections,  etc.,  where  provided,  262. 
judicial,  incidental  powers  of,  176-170. 

Official  docnmenta— how  proved,  1918. 
See  Public  Beoobds. 

Olograidiic  will— how  proved,  1309. 

Opinion— of  Supreme  Court,  to  be  in  writing,  49. 

Oral  examination— defined,  2005. 

See  EZAMiNATioir  ov  ^itnxssbs. 

Order— definition,  1003. 

definition,  in  special  prooeedlngs»  1064. 
where  made,  1004. 
transfer  of,  to  show  cause,  1006. 
may  be  enforced,  177. 

for  payment  of  money,  how  enforced,  1007. 
second  application  for,  refused,  182. 
how  reviewed,  936. 

made  out  of 'court,  may  be  vacated,  937. 
du^  of  supreme  clerk,  on  appeal  from,  858. 
In  Saperior  Courts,  what  appealable,  963. 
may  be  served  by  telegraph,  1017. 
for  new  trial,  in  Snpreme  Court,  costs  on.  1027. 
copy  of,  to  be  filed  in  eminent  domain,  1253. 
copy  of,  to  form  part  of  judgment  roll,  670. 
jnalcial,  effect  of,  1909. 
In  aetiona. 

relief  flrom  inadvertence  or  mistake,  478. 

relief  from  neglect  or  surprise,  473. 

to  show  cause  In  injunction,  530. 

for  Investment  of  funds  In  hands  of  receiver,  569. 

for  sale  of  property  attached,  548.  « 

to  deposit  money  in  hands  of  trustees,  572. 

to  deposit  money  In  treasury,  573. 

eDf  orcement  of  order  of  deposit,  574. 

diBCbarging  sick  juror,  615. 

granting  or  refusing  new  trial,  deemed  exempted  to,  647. 
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Ord&r—ConHnmed. 

^*  ^dSoSedlence  of,  In  ropplomentitry  pirpceedtogs,  TM. 
for  survey  of  lands  In  real  actions,  742. 
for  survey,  what  to  contain,  743. 
of  sale  In  foreclosure,  728.  ,  m    «»• 

ffrantiner  or  refusing  new  trial,  ?PP*™5£»^ijc 
diasol V  ins  attachment,  effect  of  appeal  from,  ste. 
ofTuperfor  Coiirt,  for  transmission  of  appeal  papew,«n. 
for  inspection  of  documents,  1000.  ^^^^^..     .^^ 
dismissing  action  for  want  of  new  security,  1W7. 

^"  *fequ  [rfirgdebtorto  appear  and  answer,  714. 

forexaunnation  of  debtor  of,<*«^t?r' '"•  -.^ 

for  appUcatlon  of  property  »' «"^*V»2??' ^t?^ 

for  trial  of  issue  in  «nM<lafe,whj^  to  state,  l^JW^^ 

of  discharge  of  person  imprisoned  on  clvu  prooefls»  imb* 

committing  for  contempt,  1222. 

SSTplIcaSon  for d's80*lutlon of  corporatton.lMQ 

flnai;  for  condemnation  of  land,  when  made,  U». 
•    In  relation  to  escheated  estates,  laoB. 

changing  name  of  person,  1:278. 

on  submission  to  arbitration,  im^ 

of  new  hearing  by  arbitrators,  1M7. 

to  custodian  to  produce  will,  1302.  ^„«v-^  im. 

to  show  cause  why  probate  should  not  be  r«v<&ed,  1*28. 

of  right  to  administration,  precedence,  1865. 

for  probate  sales.  1516-1576. 
See  MoTioss. 
Order  of  aireBt-how  obtained,  481. 

what  required  to  obtain,  482. 

in  Justices'  Court,  when  made,  861. 
See  Aksest  aitd  Bail. 
Order  of  proceedings— on  trial  of  action,  W7. 

powers  and  duties  of  courts,  128. 

courts  may  make  rules,  129. 

powers  of  Judges  at  chambCTS,  165,  iw. 
Original  evidence— defined,  1829. 
Original  jurisdiction— of  Supreme  Court,  61. 

of  Superior  Court,  76. 

Papers— flliiw  and  service  of  ,1010-1017. 

lost  papers,  how  supplied,  1045. 

what  papers  valid,  1046. 

to  be  furnished  by  appellant,  on  appeal,  950. 

copies  of,  to  be  certified,  963. 

what  may  be  taken  by  jury,  on  retiring,  612. 
See  Notice. 
Partial  evidence— defined,  1834. 
Partiality— of  Judge,  ground  for  change  of  venue,  397. 
Particulars— obtaining  bUl  of,  454t 

Ptoties-designatlon  of,  308. 

demurrer  for  misjoinder,  435.      .  .  ,.^.  ^„ 

action  to  be  In  name  of  party  in  interest,  887. 

assignment  not  to  prejudice  tiefense,  8M.  »u««iirf«*. 

executor,  trustee,  etc.,  may  sue  without  Joining  oeneilctaiT* 

executors,  who  to  be  Joined,  1587. 

married  woman,  actions  by  and  aaupsb,  870. 

husband  and  wife,  joinder  of,  370, Iffl. 

when  wife  may  defend,  371. 


Inlaut  tourwo  tV  gnwd 
siwrOlaD  tUIUtm^lmw  He 
unnUKTlM  MUls  nvM 


unnUKTlM  naals  nu-  a66/or  ber  own  sadoctlon,  nt. 

father.MiLiiBiiFaaeiiimaiKHODol  diaghter,  3II>. 

f atber,  ete..  mar  ma  for  Isjiinr  or  death  or  chUa,lTS. 

repreaenMaisamv  aoe  for  death  caur-" ""  — " 

wno  mar  bejotoed  aa  nlahituis,  sis. 

who  may  bojolued  as  QetendBiits.  sit. 

latKllord.m 

pacttes  in  luteresC.  when  t«  beJohied.SeO. 

when  one  or  inoru  niay  bub  or  rfereod  (or  all,  MI. 

lioldlnn  title  under  cuiuiniKi  source,  wben  mar  Jo)ni  HI. 

commoD  inceresC,  one  mar  "^o  tot  all,  381. 

all  mnj  Iw  Joined,  3H^. 

DlolDtm  ms^  sue  la  one  aotloa  dlBeTeaC  partlea 


msrsu 


Brd]9aUiitr.notal)BteaeUon,3St. 

proceedlnst  on  dUatrillQ  of.  38t. 

aaotber  person  may  be  anbstltnted  defeudsnt.  K6. 

associates  mar  be  saed  br  Diune  of  asHKiaUon,  33S. 

conrt.  wbeii  lo  decide  cootioveny,  or  lo  aider  parties  In.  98>. 


Qe  directed,  7M. 

. crved  by  pnbllcat. 

a,  what  to  contain,  7M. 

M  mn'  be  asoenohieiJ  in  one  action,  1M. 
■urbalMKU.IOt. 
9?  UMMe  JNDtles,  or  referee  be  vpeUited,  TBI. 
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TBX^Aon— Continued. 

Intervention  of  parties, Xi.       .^i,.,  i-* 

most  he  made  according  to  ngnss  or  pairaes*  Tiifc 

referees  to  report  procec<ltaKS,7fBk  ^*«^«^  -» 

action  of  court  on  report,  ta^^ment  tnereoa  coa^Mny^,  iw. 

jndffment  in,  how  eniorcea,  flw. 

jndffment  not  to  affect  tenant  f oryears.  WT. 

erronses  of  partition  to  be  apportloncd.^W.     • 

Uen  on  undivided  interest,  a  ciianre  on  what,  7». 

estate  for  life  or  years,  how  may  be  set  off  In.  TW. 

application  of  proceeds  of  sale  of  encumbered  PJ^Sitll?*,-* 

ffityholdlng  oWr  securities,  re<iulred  to  flrst  exhaust  fli«n,  772. 

deduction  from  proceeds,.  77J.  ^      ^    ^       *  ,  .       *-^  ■ 

oKaM  msy  be  eontinued  lor  detennlnation  of  claims,  774.  ■ 

sales  by  referees,  to  be  at  public  auction,  775. 

courtmust  direct  terms  of  sale,  77«. 

referees  may  take  security  for  purchase-money,  TH.    ,. 

tenaSS,  whose  esUtes  are  soldT to  receive  compoisatlms,  778. 
court  may  fix  compensation,  779. 

court  must  protect  unknown  tenants,  7W.        ^    4^^.^^*  .«_ 

coSt  must  ascertain  value  of,  and  secure  future  eootingent  hi- 

terests,781.  .   .__  ^^ __., 

terms  of  sale  to  be  made  known  at  ume,  7». 

lots  must  be  separately  sold.  7^. 

who  may  not  be  purchasers,  783. 

referees  must  make  report  of  8a*«8' ™J-  .^^^  -« 

conveyance  may  be  executed  on  eonftrmMum,  im, 

proceedings,  if  lien-holder  becomes  purchaser,  78«. 

conveyance,  must  be  recorded,  V87. 

790. 

dutlesof  clerk  making  Investments,  791.  

2n  uSqui  partitionTcompensatloDj^  be  adjwlged.  7«. 
share  of  infSnt  may  be  pSTd  to  KUAfdlan,  m  1772. 
share  of  insane  person  may  be  paid  to guaroianjTM . 
iSxdSn  may  consent  to  Witlon  wfthout  action,  and  execute 

releases,  795, 17?i.  .v-~.  ™« 

costs  of  partition,  a  Uen  00  share,  m 
court,  by  consent,  may  appoint  single  ^ewe.TW. 
expenses  of  prevlouslit^atlon  aUowed,  7W. 
abstract  of  tUle,  when  {ttrnlshcd,  m 
abstract,  how  made  and  verified,  m. 
interest  on  disbursements,  in  discretion,  wu 

Partner— administratrix  cannot  be,  1365. 

sued  by  firm  name,  388. 

rights  in  estate  of  deceased,  1686. 
Payment  of  debts  of  decedent-when  win  provide  tor,  it  must  gov- 

If  provision  insufficient,  proceedings  thereon,  isez, 
estate  subject  to  debts.  1568.  .,^       _    —   „  ,..„„„    *««. 

See  Estates  of  Dbobased  Pxssoars,  Xzxcutobs*  ahd 

Al>MINISTBATO&S. 

Penalty— for  faUur©  to  deliver  wllL  1298. 

attachment  for  refusal  to  produce  will,  ata^, 
for  practicing  as  attorney  without  license,  281. 
for  disobedience  of  mandate,  1097. 

See  FlNBS,  COKTSMFTS. 

Pendency  of  action—- when  action  deemed  pending,  lOtt. 

notice  of,  to  be  filed  In  real  actions,  409. 

as  a  ground  for  demurrer  to  subsequent  smt,  490. 
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People— execution  to  be  In  name  of,  681. 
do  not  give  security,  629. 
State,  or  State  officer,  does  not  give  security,  1068^ 

Performance— of  conditions  precedent,  howaTerred,  4Si* 
time  of,  of  act,  may  be  extended,  1054. 

Ferpetaating  testimony— mode  of,  2063. 

deposition,  wben  may  be  produced,  S068. 
effect  of  deposition,  2089. 

Person— defined,  what  It  includes,  17. 
Personal  injury- who  may  sue  for,  S74-37T. 
Personal  property— defined,  17. 

how  attached,  M?. 

when  may  l>e  sold  under  attachment*  860. 

order  for  sale  of,  548. 

trial  of  claim  of  third  person  to,  849. 

Festilenoe— ground  for  removal  of  court.  148. 
Petit  larceny— Jurisdiction  In  Justices'  Courts,  118. 

Petition— for  change  of  name,  what  must  specify.  1876. 
must  be  published  four  weeks,  1277. 
for  sole  trader,  what  to  contain,  1818. 
petitions  In  probate  proceedings,  1371*  1397. 
petitions  for  sales  of  property  Inprobate,  1818, 1890, 18S7. 

See  Wills,  Probatb  ov  wills,  EzaocroAS*  Ain>  Ad* 

HINI8TBATOA8. 

Fhonographio  reporter— ^polntment  and  duties,  208. 
how  appointed,  269. 
effect  of  report  of,  270. 
compensation  of,  271. 
personal  attendance  re<iulred,  278. 
•  transcript  of  notes  prima  facie  evidence,  878. 
when  clerk  to  take  down  testimony,  1881. 
oath  of,  274. 
qualilfications,  testing,  272. 

Physician- not  subject  to  Jury  duty,  200. 

what  property  of,  exempt  from  execuUaiif  890. 
when  disquallfled  as  a  witness,  1881. 
when  must  testify,  1882. 

Place  of  holding  courts— when  may  he  ehaaged.  14S. 

appearance  at  place  appointed,  compulsory,  148. 
.  when  Judge  may  order  rooms,  etc.,  144. 

Place  of  trial— to  be  tried  where  subject-matter  sltasted*  888. 
other  actions  where  cause  thereof  arose,  888. 
when  local,  3:)2-893. 
of  actions  against  counties,  894. 
other  actions  according  to  residence  of  parties,  895. 
in  any  county*  unless  defendant  demands  In  proper  county, 

exceptions,  when  deemed  taken,  647. 
may  1)0  changed  In  certain  cases,  397. 
when  Judge  disqualified,  cause  to  be  transferred,  886. 
proceedings  in  probate,  wherA  to  be  transferred,  1431. 
papers  to  bo  transmitted,  costs.  Jurisdiction,  etc.,  399. 
broceedinss  after  Judgment  in  cases  transferred,  400. 
transfer  of  probate  proceedings  not  to  change  rli^t  to  adminis- 
ter, 1432. 
xetransf  er,  how  made.  1432. 
when  proceedings  to  be  returned  to  original  court.  1438. 


Plnral— Inclniles  Elnjular,  1". 
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Police  Ooxuta—ContiHuei. 
Proceedings  in  civil  ttcHotu  in. 
liow  commenced,  029. 
pleadings  In,  930-931. 
summons  must  Issue,  when,  930. 
defendant  may  plead  orally  or  In  fTritlngy  931. 
trial  by  lury,  when  defendant  entitled  to*  982. 
proceedings  to  bo  conducted  as  in  Justices'  Ooorts,  983. 
appeals  from  Judgments  of»  974. 

Police  judge— may  take  acknowledgments  and  affidavits,  179. 
See  JuDioiAi<  OrFiOEBS. 

Possesaion  of  land— when  presumed,  328. 

occupation  deemed,  under  legal  title,  823.'^ 
occupation,  when  deemed  adverse,  324. 
what  adverse  possession  underwritten  instmment,  325. 
actual  occupation  under  claim  of  title  deemed  adverse,  324. 
adverset>ossession  imder  unwritten  daim  of  title.  82A. 

eossesslon  of  tenant,  when  deemed  possession  of  landlord,  826. 
mitation  of  adverse  possession  of  tenant,  327 . 
right  of,  not  affected  by  descent  cast,  328. 
certain  disabilities  excluded  from  time  to  commence  actions,  828. 

Postponement— of  civil  trial,  fifiS. 
See  CoNTuruANOB. 

Fowera— of  Supreme  Courtjnstlces  at  duunhen,  168. 
of  Judges  of  Superior  Courts,  166. 

Powers  of  conrt— amendments,  128. 
to  administer  oaths,  128. 
to  compel  obedience,  128. 
to  control  officers  and  process,  128. 
to  enforce  orders  and  coerce  witness,  128. 
•  on  contempts,  120>1222. 

Present  tense— includes  the  future  but  ezdndes  tto  past,  17. 

Ffesnmptions— defined,  1959. 

when  may  be  controverted,  1961. 
conclusive,  specified,  1962. 
controvertible,  specified,  1968. 

Priest— when  may  be  excised  from  testiflying,  U801. 
when  must  testify,  1882. 

Vximaxy  evidence— defined,  1829, 1888. 
as  to  third  parties,  1851. 
entries  on  public  records  are,  1920. 
entries  in  Justice's  docket  are,  912. 
books,  maps,  and  charts,  when,  1986. 
certificate  of  purchase  or  location  of  lands  is.  1925. 
entry  made  by  officer,  or  board  of  officers,  when,  ISM. 
handwriting  and  entries  of  deceased,  1946. 

Printing— included  in  writing,  17. 

Private  property— what  may  be  taken  for  pnUlo  nse,  1340-lMl. 
See  coiTDBi^irATioir  ov  Lakd. 

Private  sittings— of  conrt  In  certain  cases,  ISSi, 

Private  statute- defined,  1898. 
how  pleaded,  459. 

foreign  law-books  admissible  In  evidenoert900. 
recitals  in,  how  far  evidence,  1908. 

Private  writings— classification  of,  1929. 

distinction  between  sealed  and  unsealed,  alKdlslmd.  1882. 
execution  of  Instroment  defined,  1983.  ^ 
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P^lVAti  writings— CohMmmIi 

coinproiiil80  of  debt  wlthoot  seal,  sood.  19M. 

subscribing  witness  defined,  103ft. 

iMoks.  maps,  etc.,  bow  far  eTldenoe,  IIM. 

original  writing  to  bo  prodnced  or  accounted  for,  1917. 

notice  to  be  given  to  produce,  1S98. 

writinffs  called  for  and  Inspectod  may  be  wttkheld,  ifit 

execution  of.  bow  proved.  IC40. 

when  otlier  than  subscribing  witness  may  testify,  IML 

when  evidence  of  execution  not  necessary,  1M2. 

evidence  of  handwriting,  to  prove,  UMS^ 

of  haodWTitlug  allowed  uy  couiparlson.  1944. 

comparisons  with,  wbat  may  be  made,  1946. 

entries  of  decedents  as  evloence,  194tt. 

copies  of  entries,  1*J47. 

how  acknowledged  and  oertilled,  19M. 

public  records  not  to  bo  carried  aboot,  19M. 

what  may  be  read  lu  evidence,  1951. 

public  records  of,  how  proved,  1919w 

IMvileged  commniiioationa— ISBL 

Brohate  pro^eedlnga— 
Jurisdiction  andpi'oceedingB  im  gemeroi, 
lu  Superior  Court,  7tf. 
when  cxcre1se<l  over  estates,  1294. 
when  decided  by  first  application,  129B. 
court  may  determine  all  questions  as  to  v 
orders  and  decrees  to  i>o  entered  in  minutes,  1704. 
how  often  publication  to  be  made,  1705. 
recorded  decree  or  order  to  Impart  notlee,  17M. 
citation,  how  directed,  and  what  to  contain,  1707. 
when  Issued  without  ordur  of  judge,  1708. 
citation,  how  served,  1709. 

citation,  when  a  substitute  for  personal  notice*  171A. 
to  be  served  five  days  bef oro  return,  1711. 
published  description  of  real  estate,  1712. 
practice  and  proceedings  in,  1713. 
new  trials  aud  appeals  In,  1714. 
appeal  to  be  taken  withiu  sixty  days,  1716. 
from  what  proceedings  an  api;>eal  lies,  009. 
effect  of  juugmeut  lu.  r.OS. 
Issuesjoiued  in,  how  tried  and  disposed  of,  ITIC 
court  to  try  cause  when  uo  jury  demanded,  1717. 
new  ti'lal,  now  and  when  moved  for,  1717. 
court  to  appoint  attorney  for  minor  or  absent  heirs,  etc.  'when. 

1718.  - 

compensation  for  attorney  of  absentee,  1718. 
decree  relating  to  homestead  and  effect  thereof,  1719. 
costs,  by  whom  paid  in  certain  cases.  1720. 
court  mny  remove  executor,  etc.,  for  contempt,  1721. 
service  or  process  on  guardiaii.  1722. 
court  may  order  investment  of  moneys  of  estate,  1782. 
JHtquahfteutton  c/  Judge  and  traa^fer  </  aamtMUruitou, 
when  Judge  not  to  art,  i4;iO. 
Judff3  being  disqualified,  proceedings  to  be  transfezred,  where, 

transfer  not  to  change  right  to  administer,  lOSL 
rotransfer,  how  made.  1432. 

when  proceedings  to  bo  returned  to  original  court,  1488. 
power  of,  at  cliambers,  167. 1 J06. 
may  hold  court  In  otlier  county,  161. 
Production  €mdvroQf  of  wills. 
*        custodian  of^wlli  to  deliver  same,  to  whom,  IXW 
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robate  prooeedings^Con/tntfed. 
JProduetion  tmd  proof  of  milt. 

penalty  for  neglect  to  do  so,  1296. 

-wbo  may  petition  for  probate  of  will,  1299. 

contents  of  petition,  1300. 

'wben  executor  forfeits  rights  to  letters,  1301. 

-will  to  accompany  petition,  1302. 

presentatioQ  of  wills  to  be  prayed  for  and  enforced,  U02« 

notice  of  petition,  how  given«  1303. 

heirs  and  named  executors,  to  be  notified,  1304. 

Eetitlon  may  be  presented  in  chambersi  1S06. 
earing  and  proof  of  will,  when,  1300. 
-who  may  appear  and  contest,  1307. 
probate,  when  no  contest,  1308. 
olographic  wills,  probate  of,  1309. 
wills,  proved  in  other  States,  to  be  recorded.  1322. 
proceedings  on  production  of  foreign  will,  1323. 
nearlngproofo  of  probate  of  f  orelsna  will,  1324.  t 

proof  of  lost  or  destroyed  will,  1338. 
most  liave  been  in  existence  at  time  of  death.  1339. 
to  be  certified,  recorded,  and  letters  granted,  1340. 
court  to  restrain  injurious  acts  of,  pending  proceedings,  1341. 
probate  of  nuncupative  wills,  how,  1344. 
additional  requirements,  1345. 
probate  of  will  to  bear  seal  of  court,  158. 
evidence  required  to  prove  will,  1969.- 
evidence  required  to  prove  will  revoked,  1970^ 
Contesting  probate. 

contestJEtnt  to  file,  grounds  of  contest,  1312. 

how  jury  obtained,  and  trial  had.  1313; 

verdict— judgment— appeal,  1314. 

witness,  who.  and  how  may,  1315. 

proof  of  handwritlug,  1315. 

testimony  reduced  to  writing,  1316. 

if  proved,  certificato  to  be  attached,  1817. 

will  uid  proof  to  be  filed  and  recorded,  1318k 

contests  of  nuncupative  wills,  1346. 
Contesting  will  c^fter  probate. 

to  be  within  a  year,  1327. 

citation  to  be  issued,  1328. 

hearing  on  proof  of  service,  1329^ 


petitions  med  by  jury  or  court,  1330. 

iudgment,  what.  1330. 

on  revocation,  powers  of  executors  cease,  133L 


costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive,  1333. 

time  given  to  infants  and  others,  1333. 

Broceedines— conduct  of,  power  of  judicial  oflloers  over,  177. 
to  bo  Til  English  language,  185. 
powers  of  court  over  conduct  of,  128. 
courts  of  record  may  maCko  rulM  to  regolsfeey  129 
wlieu  rules  talco  effect,  130. 
ou  non-attendance  of  ju^^  at  court,  189. 
not  affected  by  vacancy  in  office.  184. 
to  bo  in  tbo  English  language,  165. 
abbreviations  used  in,  1H6. 

S umbers  may  bo  expressed  by  figures,  186^ 
1  case  juror  becomes  siclc,  615. 
wbat  treatment  of,  is  a  conti^mpt,  1209. 

See  Spsoial  Fsocbxduicns.  I 

Process— defined,  17. 

of  Superior  Courts,  78. 

CODB  Civ.  Fboo.— OO. 
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nrocesB — Continued. 

to  be  in  KiigUsh  lahKoaflre*  IBS. 

abbreviatiuiui  used  In.  lt<6. 

means  to  carry  out  lurisdlctfam.  187. 

relief  from  inadvertence  or  mistaker47S. 

In  Justices'  CourtH  may  Issue  to  any  part  Of  euuutijv  IM. 

may  issue  f rooi  court  at  chambers,  I6l>,  166. 

blanks  in  must  l>e  filled  by  Justice  ofpeace, 

wliat  treatment  of  is  a  contempt,  1209. 

Professional  implementa-^zempt  from  execatloii«^ 

Prohibition— writ  of,  defined,  1102. 
Supreme  Court  may  issue,  fil. 
Superior  Courts  may  issue,  76. 
may  be  granted  by  supreme  Justice  atebamben,  US. 
writ  of,  the  counterpart  of  mandate,  1102. 
where  and  when  issued,  1103. 
form  of,  may  be  alternative  or 'peremptory,  UOi. 
provisions  respecting  issuance  of.  UOS. 
may  issue  and  be  heard  in  chamben,  llOS. 
rules  of  practice,  1109. 
appeals  and  new  trials,  1110. 

Proof— defined,  1824. 

of  service  of  summons,  bow  made,  415. 

Property— term  defined,  17. 

Public  administrators— rank  of.  In  order  of  persons  fmtltliKl  to  w^ 

minister,  1365. 
estates  whicli  may  be  administered  by,  172S. 
to  obtain  letters,  when  and  how— bona  and  oaUt  of,  17S7. 
duty  of  person  in  whose  house  stranger  dies,  1728. 
must  return  inventory  and  administer  estates,  1729. 
when  to  deliver  up  estate,  1730. 
civil  officers  to  give  notice  of  waste,  1731. 
suits  for  property  of  decedents,  1732. 

order  to  examine  party  charged  with  embessUng  eststo,  173S. 
punishment  for  disobedience  of  order,  1784. 
order  on,  to  account,  17.S5. 

every  six  months  to  return  condition  of  estate,  1736. 
duty  as  to  estate,  moneys,  escheats,  etc.,  1737. 
not  to  be  interested  in  payment  on  account  of  estate,  1738. 
when  to  settle  with  county  cierk,  1789. 
how  unclaimed  estates  disposed  of,  1739. 
proce(;dlngs  a(?ainst,  for  failure  to  pay  over  moneys,  1740. 
fees  of  otlloers,  when  and  by  whom  pisdd,  1741. 
to  administer  oaths,  1742. 
probatetProceedlngs  applicable  to,  1748.  

See  EsTATBs  of  dbosasbd  Pebsoitb,  Exjboutobs  abb 

ADMINISTKATOSS,  SPBOIAL  ADMIiriST&ATOBS. 

JPnblication— see  Est  atbs  of  DsoaAgXD  Pbbsovs,  Solb  T&adbb, 
Summons,  Kotics,  Wills. 

JPnblic  buildings— what  exempt  from  execution,  680. 

right  of  eminent  domain,  exercised  in  behalf  of,  1238. 

Publio  calamity— ground  for  removal  of  coort,  142. 

Publio  offenses -cognizable  In  Justices'  Courts,  116. 

Publio  officer— place  of  trial.  In  actions  agiUnst,  393. 
may  bo  arrested,  for  embezzlement,  479. 
when  excused  from  giving  testimony,  188L 
when  must  testify,  1882. 
penalty  for  disobedience  of  writ,  1097. 
must  give  copy  of  public  writing  on  demand,  1838. 


PnbUs  DSei— see  OonDHKHAiiov  ov  I.4ro. 


Qullfliiilliiiu— of  JOStlCH  Df 
ot  IndgtH  of  aniwrloc  Or 


proiMoiu  appUinbte,  reteree  or  otbet  DDlMt,  SIM. 
QiMiif  Ull>— vbo  111*7  >>«  JoiDMl  w  defsadaota  In  actlani,  m. 
InjiiiKiIon.sW. 
putlea  In  action,  738. 
tomlnitlon  of  plaintiff's  title,  Ter<U<n  and  iaigmatt  on,  TU. 
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Quieting  titla—CiNtfteMil 

Tame  of  improTements,  vben  aUowM  as  aefe^iC  Til. 

order  may  ho  allowedf  or  aurrey  of  land.  743. 

order,  what  to  contain,  and  how  senrad,  74S. 

mmecessary  injury,  llablUty  for,  743. 

mortgage  not  deemed  a  coDTayance,  744.  • 

money,  etc.,  ffeneraUy,  lOM. 

parties  to  action,  S72.  STSMKI,  738. 

alienation,  pending  soit,  747. 

Qao  warranto— writ  abolished,  802. 

Real  properly— means  lands,  tenemflnts,  and  herertltainentB,  tl. 
limitation,  of  actions  for.  3i&-338. 
place  of  trial,  in  actions  for,  382. 
entry  upon  and  possession  of,  820-824. 
intervention  in  actions  for,  how^cflectedjSS? 
recovery  of,  claims  for.  may  te  nntt6d»4Sr. 
description  of,  in  pleadings,  456. 
how  attached.  542. 

execution  against,  wliat  to  recite,  682. 
return  of  execution  against,  how  made,  688. 
Judgments  against,  how  enforced.  684. 
execution  on,  how  and  to  wlM>m  issued*  887. 
how  seized  on  exeeution,  688. 
foreclosure.  726. 
partition,  752-801. 
sale  of,  lu  partition,  763. 
sale  of,  in  foreclosure,  when  to  cease,  728. 

See  BBDKllFTIOV. 

ReceiTers--appointment  of,  and  duties  genendly,  I04»  864. 
upon  dlMolutlon  of  corporation,  865. 
person  interested  cannot  be,  868. 
attorney  shall  not  be  appointed,  866. 
oath  and  undertaking  of,  567. 
powers  of,  568 

investments  of  funds  by,  809. 
appointment  of.  In  escheated  estates,  1270. 
in  foreclosure  suits,  564.  j 

Record— copy  of,  to  bear  seal  of  court,  1<^      ^    .      . 
transcript  of,  evidence  of  executor's  authority,  14S9. 
removal,  only  by  order.  1950. 

See  FUBLIO  BB0OBD8. 

Reoorery  of  property— claims  for,  may  be  united,  427.  .  | 

Redeem— limitations  as  to  suit  to,  346, 347.  ! 

Redemption— who  are  redemptioners,  701. 

when  property  may  be  redeemed  from  execution  sale,  188. 

when  judgment  debtor  or  other  redemptloner  may  radeem,  78L      ! 

notice  of  redemption,  703.  j 

to  whom  payments  to  be  made,  704. 

kind  of  money  to  be  paid,  704. 

what  redemp  tloner  must  do,  705.  « 

court  may  restrain  waste  pending  time  for  redemptton,  788.  I 

rents  anci  profits.  707.  I 

limitation  of  action  to  redeem.  846. 

of  action  to  redeem  part  of  mortgi^ed  premises,  847. 

Reference  and  referees— on  trial  of  charge  against  attoney,  98. 
may  be  ordered  for  taking  account,  636. 
when  may  be  ordered  on  agreement  of  parties,  638. 
ordered  on  motion,  in  whaTcases,  639. 
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Beference  and  niwnw— Continued. 

number  of  referees— qnaUfiGatlomB,  etc.,  64S. 

eitber  party  may  object.  Ml. 

groonas  of  objection,  641. 

objections,  how  disposed  of,  642. 

referees  to  report  within  ten  days,  64S. 

finding  of  referees,  effect  of,  644. 

exceptions  to  findings  of,  259. 

exception  to,  and  review  of  findings,  645. 

referees  may  be  appointed  in  partition,  761, 763. 

trial  before,  In  partition,  762. 

referees  to  dlvfde  property,  roles  to  govern,  764. 

must  report  their  proceedings,  765. 

report  may  be  set  aside  or  affinned,  766. 

expenses  of  referees  in  partition,  768. 

may  take  security  for  purchase-money  In  partition,  777. 

cannot  be  purchasers  m  action,  783. 

must  report  sale  of  property,  784. 

all  must  meet,  but  two  may  act,  1053. 

Register  of  actions— clerk  to  keep,  1052. 

Rehearing— In  Supreme  Court,  43. 

Relief— what  granted  In  judgment,  580. 

Remedies— judicial,  defined,  20. 
how  divided,  21. 

nor  merged,  32.  # 

See  AOTioiTB,  Civil  Aotioits. 

Bemittitar— of  judgment  of  Supreme  Court,  56. 
duty  of  clerk.  968. 

Remoral— of  action.   See  Tbansfeb. 

Bents  and  profits— pending  redemption,  707. 

Replevin— See  Clahc  ajstd  Deliyesy. 

ReporterSi  oflioial— appointment  of,  269. 
qnaliflcatlons  of.  270. 
attention  to  duties,  271. 
oath  of,  273. 

reports  prima  facie  correct,  273. 
fees  of,  274. 

Residences— of  superior  judges,  158.  • 

of  justices  of  the  peace,  159. 

Betnm— of  execution,  when  to  be  made,  683. 
of  gold  dust,  how  made,  688. 
of  summons,  415. 

See  EzBGUTioir,  SmncoirB. 

Bavooation— of  probate  of  will,  1327-1333.   See  Wills. 

Beview,  writ  of— jndsdiction  of  Supreme  Court,  53. 
may  be  Issued  by  Supreme  Court  at  chambers,  165. 
may  issue  and  be  heard  at  chambers.  165, 166, 1106. 
writ  of,  defined,  1067. 
when  and  by  what  courts  granted,  1068. 
application  for,  how  made,  1069. 
how  to  be  directed.  1070. 
contents  of  writ,  1071. 

proceedings  in  Inferior  court  may  be  stayed  or  not*  1072. 
service  of  writ,  1073. 
extent  of  review  under  writ,  1074. 
defective  return  may  be  perfected,  1075. 
hearing  and  judgment  on,  1075. 
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BvTlew.  writ  of-'CotUinued. 

copy  of  JatUrmeot  to  tM  Mnt  to  inferior  triboiial,  107S. 
-Juagment  roll,  1077. 
when  may  iasae.  and  be  lieird»  1108. 
rules  of  practice,  i  109. 
new  trials  and  appeals.  1110. 
costs  in  actions  on,  1032. 

Bifl^ts  and  remedies— when  not  merged,  32. 
Code  not  to  affect,  8. 

Roles— of  court  of  record,  129. 
when  to  take  effect,  130. 
of  Justices'  Courts  in  cities  and  oonnttes,  AS. 
See  F&ooKSDiNos,  Courts  ov  Jubtiob. 

Sales  of  property  of  decedents— see  Bstatxs  ot  DsoaASSD  Tm^ 

BOirS,  EXSOTTTOBS  AND  ADMIinSTllATOBS. 

Sale  of  real  property—in  foreclosure,  when  to  cease,  728. 
may  be  ordered  in  partition.  763. 
proceeds  of,  how  applied,  771. 
sales  of.  by  referees,  most  be  at  aacticm,  775. 
terms  of,  must  be  dl/ected  by  court,  776. 
terms  of,  to  be  made  knowu  at  time,  782. 
who  may  not  purchase  at,  783. 
conveyance,  when  to  be  executed,  785. 
ceoveyance,  effect  of  recording,  787. 
See  EzBOUTiOK. 

Satisfaction  of  judgment— by  whom  may  be  acknowledged^  ITS. 
bow  entered,  283, 675. 

Satisfactory  oTidence— defined,  1835. 

Scire  facias— abolished,  802. 

Seal— defined,  14, 1930. 

what  courts  to  hare,  147. 

of  Supreme  Court,  148. 

of  Superior  Courts,  149. 

of  Police  Courts  of  cities  uid  connties,  150. 

how  provided,  151. 

of  court  commissioner,  259. 

to  be  kept  by  clerk,  152. 

to  whatproceedlnffs  to  be  affixed,  158. 

to  be  affixed  to  execution.  682. 

certain  writs  and  process  valid  without,  106. 

how  telegraphed,  1017. 

private  seal,  how  may  be  made,  1981. 

public,  how  made,  1931. 

of  what  seals  courts  take  judicial  notice,  1875. 

public  seal  authenticates  law  or  dooument,  1901. 

record,  how  authenticated,  1905. 

authentication  of  justices'  record  or  docket,  1922. 

to  be  affixed  to  official  certificate,  1923. 

private,  scroll  may  be  used  for,  1931. 

effect  of,  on  private  writings,  1932. 

Secondary  OTldence— defined,  1830. 

Secretaries  of  Supreme  Court— appointment  of,  265. 
terms  and  salaries  of,  266. 

Secular  acts— not  to  be  done  on  holidays,  IS. 

Seduction— who  may  prosecute  actions  for,  374, 375. 
private  sittings  of  court,  125. 
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SeiTloe— of  snmmoiiSt  how  made,  411. 
pablication,  when  allowed,  412. 
manner  of  publication.  413. 
how  made  on  Joint  defendants,  414. 
proof  of,  how  made,  415. 
appearance,  equivalent  to,  416. 
on  association,  ^S. 

of  complaint  and  affidavit  in  Injuiction,  627. 
publication;  when  allowed,  412. 
notice  and  papers,  how  served,  1011. 
service  of,  by  mail,  when,  1012. 
deposit  in  post-offlce,  1013. 

time  for  appearance,  when  regulated  br  distance*  1013. 
upon  whom  made,  after  appearance,  1014. 
how  made  on  non-resident,  1015. 
may  be  made  by  telegraph.  1017. 
of  writ  of  mandate  and  prohibition,  how  made,  1006. 
of  writ  of  review,  how  made;  1073. 

Sessions— of  Supreme  Court,  47. 
of  Superior  Courts,  73. 

Shares— in  homestead  association  exempt  from  execution,  890.     . 

Shares  and  interests— how  seized  on  execution,  688. 
hi  corporation,  subject  to  attaclmient,  541. 
how  attached,  543. 

Sheziff-er  <ifflcio  officer  of  Justices'  Courts,  87. 
to  summon  Jurors,  225. 
summoning  to  complete  panel,  227. 
action  against  for  official  misconduct,  1065. 
to  provide  court-room,  144. 

Broof  of  service  of  summons,  how  made  by,  415. 
ability  of,  for  escape  of  party  arrested,  5U1. 
liability,  for  selling  on  execution  without  notice,  693. 
liability,  extent  of,  on  a  resale  on  execution,  697. 
to  Iceep  party  arrested  on  Justices'  process  tUl  dlBchaiged,  861. 
to  notify  plalntifiF  of  arrest,  864. 

to  detain  person  arrested  for  contempt,  till  discharged,  1214. 
liability  of,  for  arrest  of  witness,  2068, 2069. 

Ships  and  vessels— see  Boats. 

Signature— when  deemed  admitted  In  Josttces'  Courts,  887. 
to  pleadings,  446. 
on  written  instrument,  genuineness  when  deemed  admitted. 

447  448. 
when  not  deemed  admitted,  449. 

Singular— words  in,  include  the  plural,  17. 

Slander-see  Libel  and  Slaitdbb. 

Sole  traders— who  ifiay  become,  1811. 
notice,  how  given,  1812. 
petition,  wliat  to  contain,  1813. 
community  property  allowed,  1814. 
who  may  oppose  petition,  and  how.  1815. 
trial  and  hearing  on  application,  18i6. 
decree,  wtiat  to  oe,  18if. 
oath,  form  of,  1818. 
order,  copy  of,  to  be  recorded,  1818. 
rights  and  liabilities  of,  1819. 
must  mamtaiu  children,  1820. 
husband  not  liable  for  debts  of,  1821. 

Special  administrators— when  appointed,  1411. 
special  letters  may  be  issued  m  vacation,  1412. 
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c«ite>tdalMtloM,fvinaU(r  at,  im. 
loMIDB^^oarti,  ^OTblana  appUiiaMiLm. 
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Statate  of  Fiaadi— aee  Etidkbcb. 
Statnta  of  Liinitatloiu— how  pleaded,  UB.  ' 

StBtnlDiT  pToUbiUoii— eflect  at,  oa  llmllatloM  of  acUoiu,  tu 
Stay  of  proaeedlnn— onupealfrommouerladgBeDtiie. 
oa  appeal  In  dalm  and  deUrery,  NJ. 
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Street— flee  Hiohwats. 

Submiseion— to  arbitration,  1281-1290.  ^ 

controversy  without  action,  11{R-1140. 

Subpoena— for  witnesses,  defined,  19efi. 

may  be  issued  by  Joitice  of  the  peace,  919, 920. 
bow  issued.  1986. 
bow  served,  1987. 

bow  served  on  concealed  witness,  1988. 
wben  witness  compelled  to  attend,  1989. 
person  present  compelled  to  testify*  1990 
punishment  for  disobedience,  1991. 
forfeiture  therefor,  1992. 
-warrant  may  issue  for  witness,  when,  1998. 
warrant,  contents  of,  1994. 
If  witness  is  a  prisoner,  how  brought  by,  199B. 
who  may  move  for  warrant,  1998. 

imprisoned  witness,  how  examined,  1997.  • 

to  witness  to  appear  before  commis8ioner»  20M. 
See  £yiOBiroB. 

Snbacribing  wltneaa— defined,  1985. 

to  be  called  to  prove  instrument,  1940. 
proceedings  on  his  denial  of  knowledge,  1941. 
See  EviDKNOB,  Wills. 

Snbsoription— includes  mark,  17. 

Substantial  justice— to  govern  construction  of  pleading,  492, 479. 

Snbstitntion  of  parties— on  death  or  disability,  3fl6. 

of  party  defendant,  386. 
Sncoetsive  actions— when  mtaj  be  prosecuted,  1047. 

Successors— what  justices  successors  of  others,  98. 
what  justices  of  peace  are,  107. 
of  justice,  who  deemed,  917. 
in  case  of  dispute,  who  to  designate,  918. 

Summary  proceedings— to  discharge  from  arrest,  1144. 
to  obtain  possession  of  real  property,  1161. 

Summons— to  be  in  English  language,  185. 
Manner  cf  commeneinff  civil  ttetions. 
how  commenced,  405. 
within  what  time  may  issue,  406. 
Issuance  of,  how  madiB,  406. 
how  issued,  directed,  and  what  to  contain,  407. 
alias  summons,  when  may  issue,  408. 
how  served  and  returned,  410. 
how  served  against  particular  persons,  411. 
publication  oi,  when  may  be  made,  412. 
service  by  publication  in  partition.  757. 
by  publication  in  action  on  liens,  1191. 
manner  of  publication  and  appointment  of  aCtomey,4U. 
service  of,  by  telegraph,  1017. 
proceedings,  where  a  part  only  of  several  defendants  are  senred, 

414. 
proof  of  service  of  summons,  what  constitutes,  415. 
when  jurisdiction  acquired,  416. 
on  owners,  etc.,  of  vessels.  816. 

provisions  of  Code  as  to,  not  applicable  tooontempto,  1018. 
when  to  issue  in  Police  Courts,  930. 
service  not  personal,  effect  of,  473. 
Jn  JutHea^  Court*, 

to  wliom  directed,  and  what  to  contain,  844. 
most  issue  within  one  year,  840. 
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time  for  appearance  before  Instlce,  84S. 

alias,  when  may  Issue,  846. 847. 

•errlee  of.  In  Justices'  Court,  wliere  made,  018. 

t»y  whom  senred  in  Justices'  Ckrarts,  849. 

hour  given  for  appearance,  850. 

issuance  of,  how  waived,  641. 
Jm  particular  actum*  andproceedinas. 

issuance  of,  to  luror,  in  general,  22&>238. 

to  whom  directed  in  partition,  7W. 

service  on  partition,  7fi7. 

in  actions  against  steamers  and  vessels,  816w 

in  forcible  entry  and  detainer,  what  to  state,  1108. 

service  of.  in  forcible  entry  and  detainer.  1167. 

tn  proceedings  relating  to  escheated  estates,  1269. 

in  condemnariou  of  land,  what  to  contain,  1245. 

in  condemnation  of  land,  how  issued  and  served,  1315, 

to  interpreter,  how  served,  1884. 
Jb^  proceeding*  against  Joint  debtor*, 

when  to  Issue,  after*Judgment,  989. 

what  to  contain  in  proceedingtf^ against  joint  debtor,  990. 

by  what  accompanied,  981. 

Bee  JUBOB. 

Submission  of  oontroTersr— how  submitted,  1138. 
judgment  thereon,  1139. 
judgment  may  be  enforced  or  appealed  from,  1148. 

Snperior  Oonrt— judges  and  elections,  65. 
of  two  or  more  judges,  66. 
of  city  and  county  of  San  Frandsoo,  87. 
terms  of  Judges,  68. 
computation  of  years  of  ofliee,  69. 
vacancies  70 

held  by  judges  of  other  counties,  71. 
judges  pro  tempore  of,  72. 
sessions  of,  73. 
adjournments,  74. 
jurisdiction  of  two  kinds,  75. 
original  jurisdiction,  76. 
appellate  jurisdiction,  77. 
process*  78. 

transfer  of  books,  papers,  and  actions,  79. 
powers  of  previous  courts  conferred  on,  79. 
to  have  seal,  147. 
held  at  request  of  governor,  160. 
jurors  for,  204. 
reporters  ror,  269. 
appeals  from,  939. 
appeals  to,  963. 
powers  on  appeal,  980. 

lurisdlctiou In  forcible  entry  and  detataier.  1163.' 
to  appoint  guardians,  1747. 

Superior  judge— elections  of,  65. 
term  of  office  of,  68. 
vacancies,  70. 
judge  pro  tempore,  72. 
powers  conferred  on,  79. 
qualifications  of,  157. 
residence  of,  158. 

Supervisors— to  select  list  of  jurors  for  Superior  Ckmrts,  204. 
how  to  select,  205. 
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Supplemental  pleading8->flling  and  serTloe  of.  461. 
must  be  filed  and  served,  4b5. 

8npplexnentar7  pn)ceedingB«-debtor  required  toan8W«r,714. 
proceedings  to  compel  appearance,  716. 
aebtor  may  be  arrested, 715. 
debtor  of  debtor  may  pay  creditor,  716. 
debtor  of  debtor  may  be  examined,  717. 
witnesses  required  to  testify,  718. 
property  of  person  owing  debtor,  how  apidied,  719. 
proceemngs  on  claim  of  third  person,  720. 
disobedience  of  parties,  bow  punished,  721. 
provisions  to  apply  to  Justices'  Ck>urts,  905. 

Supreme  clerk— duty  of,  on  Judgment  or  order  on  appealf  968. 

Snpreme  Oonrt— elections  and  term  of  office,  49. 
computation  of  years  of  office,  41. 
vacancies,  42. 
departments,  43. 
apportionment  of  business,  44. 
mi>ank,45. 

absence  or  disability  of  chief  Justloe,  46. 
sessions  of,  47. 
adjonmn^ents,  48. 
decisions  in  writing,  49. 
Jurisdiction  of  two  Kinds,  69. 
original  Jurisdiction,  61.  . 
appellate  Jurisdiction,  62. 
powers  in  appealed  cases,  6S. 
concurrence  necessary  to  transact  boslnen,  M. 
transfer  of  books,  papers,  and  actions,  66. 
-  transfer  of  records  and  business  to  new  court,  79. 
remittitur  in  transferred  cases,  66. 
to  liave  seal,  147. 
officers  appointed  by,  265. 
secretaries  and  bailiffs  of,  266. 
to  hold  office  at  pleasure  of,  266. 

Supreme  Oonrt  justices— electlona  andtenns  of,  40. 

2ualiflcations  of,  166. 
leligibilltyoMQl. 
powers  of,  at  chambers,  166. 
disqualiflcations,  170. 
not  to  practice  law,  171. 
«  nor  have  partner  practicing,  172. 
powers  out  of  court,  176. 

Sureties-action  by,  to  compel  satisfaction  of  debt  1068. 
liability,  inter  sese,  effect  of  notice  of  action,  1069. 
to  Justus  on  undertakings,  1057. 
suDrogation  on  payment  of  Judgment,  709, 1069. 
bonna  b]r  estoppel,  1912. 

Surprise— a  ground  for  motion  for  new  trial*  6S7. 
relief  from,  by  amendment,  473. 

Survey— who  majr  survey  land  taken  for  public  use,  1213. 

Teamster— property  of,  exempt  from  execution,  889. 

Telegraph-service  of  papers  may  be  made  by,  1017. 

Tenant-when  guilty  of  unlawful  detainer,  1161. 

Tender-before  suit,  bars  costs,  1030. 
an  offer  equivalent  to  payment,  2074. 
whoever  pays,  entitled  to  receipt,  '/075. 
objections  to  tender  must  be  specifled,  2078. 
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how  effected  D]r  repeal  of  ma  act,  7. 

Terms  of  oovrt— Callnre  of,  not  to  sSect  prooeedlBgi^  lBi> 
of  Sapreme  Court,  47. 
•essions  of  Superior  Courts,  7S. 
of  Justices'  Courts,  88. 

Term  of  oflloe-of  supreme  ]astloee»4tt. 

of  superior  ladges,  68.     ,,^  a 

of  Justice^  of  the  peace,  110.  I 

Testiiy-Hleflnition  of,  17. 

TestimonT— of  witness,  one  kind  of  evidence,  1127. 
when  to  be  taken  down  by  clerk,  10»1. 
of  witness,  modes  of  takmg,  3002. 
affidavit,  defined,  200S. 
deposition,  defined,  2004.^  ^^_ 
oral  examination,  defined,  2005. 
depositions,  forms  of,  2006.  ^      _^, 
of  witness  in  State,  how  taken,'2021. 
of  witness  out  of  State,  bow,  2024k.  ^ 
of  witness  out  of  United  States,  20M.^^ 
application  for  order  to  perpetuate,  2084. 
In  actions  for  partition,  774.  ^       ,.^ 
in  proceedings  to  contest  probate,  1106» 
in  probate  proceedings,  to  be  taken  down  in  wrtUng,  UiC 
Proceedings  to  perpetuate,  ^  ^  _  ,_^ 
evidence  may  ue  perpetuated.  2088. 
manner  of  appUcatidn  for  order,  2084;. 
notice  of  time  and  place  to  be  given,  20eB. 
manner  of  takins  deposition,  2080. 
deposition  to  benleo,  2067.    ^  __      ^  ^. 
when  the  evidence  may  beptoduced,  2088. 
effect  of  the  deposition,  20®. 
may  be  taken  in  case  of  adjoummmt,  018. 

Thing  in  action-assignment  of,  368. 

Timber— cutting,  treble  damages,  733. 

Time— of  performance  of  act  may  be  extended,  1064. 
when  Code  takes  effect,  2. 
when  takes  effect  in  eminent  domain,  1269. 

exception  as  to  service  of  notice  of  appeal,  1054.  

enlargement  of,  to  answer  or  demur  in  discretion  ox  comrt^  47^ 
courts  will  take  judicial  notice  of  measurement  of,  187&. 
to  amend,  when  begins  to  run,  476. 
how  computed,  12. 

Title— of  Code,  1.  ^  ^  ^  *    .      ,* 

head  notes,  when  used  in  constming,  19. 

Tools— what  exempt  from  execution,  600^ 
Town— summons,  how  served  on,  411. 
Town  site— in  partition  cases,  763. 

Transcript— of  Judgment,  effect  of  filing,  674.  ..  _  ..  _  ..„ 

of  proceeuuigs  in  probate,  evidence  of  executors  authontr*  1429. 

Transfer— of  interest  not  to  abate  action^  385. 
of  cause,  on  disqualification  of  Judge,  a98. 
of  cause,  papers  to  ba transmitted,  3iJ9.  _      ^        ^  ^^ 

proceedings  after  Judgment,  in  certain  cases  transferred,  400. 
of  motions  and  orders  to  show  cause,  1006. 
Of  administrations. 

when  Judge  not  to  act,  1430* 


INDEX,  767 

nknsfer — Continued. 
Qf  tuiministration*. 

jaoge  being  disqnaUfled.  proceedings  to  he  transfeTted,  and 
where,  1431. 

transfer,  not  to  change  right  to  administer,  1432. 

retransf  er,  how  made,  1432. 

when  proceedings  to  be  returned  to  original  court,  1433. 

!^es  and  timber— see  Tsbsfass. 

Vespass— liability  for  cutting  and  carryii^  away  trees,  etd  733. 
measure  of  damages  for,  734. 
when  damages  may  be  trebled,  73». 

Mai — dismissal  of  action  without,  581. 
issues  of  fact,  calendar  of  cases,  593. 
postponementf  or  absent  testimony*  885. 
certain  Issued  presented,  lury,  1171. 
costs,  on  contihuance,  ID'S, 
what  acts  or  omissions  are  contempts,  1209. 
in  Justices'  Courts,  how  conducted,  878-887. 
Provisions  relating  to  trials  in  general. 

exceptions  may  be  taken,  time  when,  etc.,  646^ 

what  deemed  excepted  to  647.  * 

form  of  exceptions,  648. 

exceptions  signed  by  Judge  and  filed  with  clerk,  619. 

exceptions,  how  settled  upon  notice,  650. 

exceptions  irfter  judgment^  S51. 

when  exception  refused,  application  to  Supreme  Court  to  prore 

the  same,  etc.,  652. 
jproceedings,  when  judge  ceases  to  bold  office.  653. 
Evidence  on. 

when  testimony  to  be  taken  down  by  clerk,  1051. 
facts  to  be  proved  on,  1870. 

witness  on,  when  may  be  excluded  from  coiirt-room,  2043. 
interrogation  of  witness,  In  discretion  of  court,  2044. 

order  of  proof  on,  2042. 

showing  required  in  forcible  entry  and  detainer,  1172. 

testimony  taken  by  deposition,  when  used  on,  596,  2028»  2032, 
20S8. 
In  particular  actions  and  proceedings, 

proceedings  on  impeachment,  39. 

for  remoYal  or  suspension  of  attorney,  297. 

trial  of  rights  to  property  on  execution,  689. 

against  debtor  of  judgment  debtor,  718. 

on  claim  of  third  person  to  property  in  replevin,  720. 

in  proceedings  against  joint  debtor,  994. 

on  arrest  for  contempt,  1217. 

for  voluntary  dissolution  of  corporation,  1232. 

for  condemnation  of  land,  1247. 

on  escheated  estates,  1271. 

on  claim  to  estate  escheated,  1272. 

forcliange  of  names,  1278. 

contesting  probate,  1313. 

to  revoke  probate ,  1330. 

on  application,  as  sole  trader,  1816. 

See  Contempts.  CoNTuruAaroH,  Discretion  of  Court. 

EVIDBXCB,  ISSITES,  JUDOMETTT.  JURORS,  JURY,  NBW 

Trial,  Placb  of  Trial,  Bbferenob  and  Befbr- 
EEs,  Verdict. 

Trial  by  tiie  oonrt— when  and  how  trial  by  Jury  may  be  waived,  631. 
decision  to  bo  In  writing  and  filed  within  twenty  days,  632. 
facts  found  and  conclusions  of  law  to  be  separately  stated,  633. 
Judgment  on  findings,  633. 

CJoDB  Cry.  Proc- 


758  INDEX. 

TMal  by  the  oonrt— ConftntMA 

flndliiffs  may  be  waived,  how,  634. 
piooei'dings  after  determination  of  ume of  mWy 
■when  reference  may  be  ordered,  636, 
Isbue-s  of  law  to  be  first  disposed  of,  S92. 
See  Disc&ETioK  OF  Court,  Issuxs. 

Trial  by  jtiry— jary,  how  drawn,  GOO.  

challencres— each  party  entitled  to  four  peremptoiT*  fiWU 
grounds  of  challenge  for  cause,  602. 
cliallenges,  how  tried.  603. 
jury  to  i>e  sworn— form  oX  o»tti,6M. 
Conduct  of. 

order  of  proceedings  on,  607. 

charge  to  the  jury,  608. 

court  must  furnish  points  contalttflaon  cllBigOy  flOB. 

special  instructions,  609. 

view  by  jury  of  the  premises,  610. 

admonition,  when  jury  permitted  to  sepantev  611. 

jury  may  taJce  with  them  certain  papers,  612. 

dellbenitiou  of  jury,  how  conducted,  61S. 

may  £ome  into  court  for  further  instmctions,  614. 

proceedings  In  case  a  juror  becomes  sick,  616.  .  ^  .^_.  -  «. 

when  pre  vented  from  giving  verdict,  cause  may  Deacain  tneo*  6lfc 

while  jury  are  absent,  court  may  adjourn  from  timo  to  timev  617. 

final  adjournment  discharges  jury.  617. 

verdict,  how  declared— form  of,  618. 

polling  the  jury,  618.  ,    , 

proceedings  when  verdict  is  Informal,  619. 

when  aliowed  In  police  courts,  982.  ^.^.^       

when  may  be  ordered  on  mandate  and  prohlDltion,  1090. 
See  IssuBS,  Jusob,  Ju&y,  Tbial. 

Trial  by  referees— reference,  when  agreed  upon.  Agreement  of  p» 

ties,  638. 
In  what  cases  ordered  on  motion,  639. 
number  of  referees,  qualifications,  etc-  640. 
either  party  may  object,  grounds  of  objection,  641. 
objections,  how  disposed  of,  642. 
referees  to  report  within  ten  days,  648. 
effect  of  report,  how  excepted  to,  etc.,  643. 
effect  of  findings  of  referee,  644. 
how  excepted  to,  645.  ,  «_  .  ^ 

by  referees  in  probate  proceedings,  1507, 1606. 
in  partition,  762. 
two  or  three  referees  may  do  any  act,  1058. 

See  Bbfb&bnob  and  Sefbbbbs. 

Tttistee— of  express  trust  may  sue  without  joining  h«i0flciai7,  SGB. 
costs  in  actions  by  or  against,  1031. 
claims  against,  may  be  united,  427. 
may  be  ordered  to  deposit  money  In  coort,  572. 

Unanswerable  evidence— defined,  1978. 

Uncertainty— a  ground  for  demurrer,  430. 

Undertalcings— court  commissioners  may  take,  259. 
of  plaintiff  on  claim  and  delivery,  612. 
exceptions  to  sureties,  and  proceedings  tbereon,  518. 
of  defendant  for  a  redelivery,  614. 
justification  of  defendant's  sureties,  515. 
qualification  of  sureties,  516. 
In  actions  on  usurpation  of  office,  810. 
action  on,  521. 
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Jnd.eirtatldiigB'-ConHnued, 

action  upon,  on  fHwnliwal  of  action,  661. 
action  upon,  on  a  contempt,  1220. 
action  npon.  In  attachment.  552. 

action  upon,  on  release  of  attachment.  555. 
eposlt  instead  of,  in  Justices'  Court.  d28. 
on  appeal,  978. 

stay  of  proceedinf^  on  filing,  979. 
not  required  from  State  or  officer,  1056. 
Of  plaintiff, 

on  arrest  and  bail,  482, 862. 
of  defendant  on  arrest,  492. 
on  arrest  for  contempt,  to  be  returned,  1216. 
of  plaintiff  upon  Injunction,  529. 
on  attachment,  539, 867. 
for  release  of  attachmentt  554, 868. 
of  judgment  debtor  on  supplementary  proceedings,  715. 
of  receiver,  567. 

for  attachment  of  steamer,  boat,  or  vessel,  818. 
for  release  of  attachment  asainst  boats  or  vessels,  819. 
for  continuance  in  Justices'^Courts,  877. 
on  proceedings  for  condemnation  of  land,  1251. 
on  appeal,  when  to  be  filed,  941, 949. 
on  appeal  to  County  Court,  978. 
insttflcation  oT  sureties,  978. 

for  costs  of  action,  required  of  non-resident,  1086, 10S7. 
justification  of  sureties  on,  1057, 1809. 
not  required  from  State,  when  a  party,  1008. 
See  BovD. 

tTnintelligibilitf— a  ground  for  demurrer,  430. 

TTnited  States— term  defined,  17. 

TTnmarried  female— may  sue  for  her  own  seduction,  374. 

Usurpation  of  office  or  franchise— writs  of  aeirefaeias  abolished,  802. 
action  may  be  bronvht,  against  whom,  808. 
name  of  person  entitled  to  office  may  be  set  forth  In  complaint, 

804. 

When  party  usurping  may  be  arrested,  804. 

judgment,  what  rights  it  may  determine,  805. 

when  rendered  in  favor  of  applicant,  806. 

damages  may  be  recovered,  807. 

rights  of  several  persons  may  be  determined  in  one  ftcttODf  806. 

If  defendant  Is  guilty,  jndgm^it  to  be  rendered,  809. 

security  by  relator,  810. 

▼aoanoy— in  office,  not  to  affect  proceedings,  184. 
in  office  of  Supreme  Court  justice,  42. 
In  office  of  judge  of  Superior  Court,  69. 
in  office  of  justice  of  peace.  111. 

Vaoa1ion--aee  Chakbebs. 

Variance— material,  how  provided  fon469. 
immaterial,  how  provided  for,  470. 
what  not  deemed  a  variance,  471. 
amendments  of  course,  and  effect  of  demurrer,  472. 
amendments  by  tho  court,  473. 
wben  party  may  be  sued  by  fictitious  name.  474. 
no  error  or  defect  to  be  regarded,  unless  it  affects  a  substantial 

right,  475. 
time  to  amend,  when  b^^  to  ran,  476. 

Veniie-see  Jubobs,  Jubt. 
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Venae— see  Plack  or  TriaX. 

Verdict— by  three-fourth*  of  jury,  615. 

whPu  nnvenled.  cause  niay  Ik.*  ac^n  tried,  616. 

scalctl  venUc-t  may  be  directed  by  court  to  be  brooglU  in.  617. 

how  deolareil,  form  of,  618. 

jury  may  be  |>ollfd.  61"*. 

when  Informal,  proceedings  thereoD, 619. 

general  and  .special, defined,  624.    

when  a  Reueral  or  special,  may  be  rendered,  625. 

In  actions  for  recovery  of  mooey,  or  establishing  *  eoonter- 

claim.  6.11. 
in  actiotLs  for  recorery  of  speclfle  personal  proper^,  GT. 
entry  of.  628. 

in  actions  for  forcible  entrr  and  detainer,  1174. 
in  actions  to  quiet  title.  740. 
in  proceed  I  ujfs  ai^ainst  joint  debtors,  894- 
in  proceedlii^s  to  contest  probate,  1314. 
flndinij'H  of  referee,  a  special  verdict,i»13. 
cauHcs  for  vacation  of,  657.        ,^ 
exceptions  to,  what  must  specify,  618. 
is  part  of  judjjment  roll,  670. 
when  may  be  reviewed  on  appeal,  966. 

Verification— answer,  when  to  be  yerifled,  446. 
pleadings,  how  verified,  446. 
may  be,  by  affidavit,  2009. 
genuineness  and  execution  of  instmment  In  complaint,  ^rtentt- 

mltted.447.  _^ ^ 

genuineness  and  execntion  of  written  Instnunent  in  answerM- 

mitted,  unless  denied  nnder  oath,  448. 
when  genuineness  and  execntion  of  Instramentare  not  admitted, 

449.  ^  ^ 

complaint  for  an  injnnction  must  be  verlfled,  527. 
accusation  against  attorney  most  be  yerifled.  291. 
complaint  against  steamboat  or  vessel  must  be  verified,  819l 
application  for  voluntary  dissointion  most  be  yerifled,  1229. 

Vessels— claims  against,  bow  sued,  816. 
See  Boats. 

View— by  jury,  610. 

Wages— what  exempt  from  execntion,  and  wben,  696. 

of  mariner,  a  preferred  claim  under  attachment,  82S. 

Waiver— of  summons,  406. 

by  failure  to  demur  or  answer,  434. 
of  jury  trial,  631. 

War— a  cause  for  removal  of  court.  142. 

effect  of,  on  Statute  of  Limitations,  S64. 

Ward— see  Guardiait  asd  Wabd. 

Warrant— to  commit  witnera  for  examinationt  19M. 
See  CoKTSMPT,  Arrest  aitd  Bail. 

Waste— several  causes  may  be  united,  427. 

actions  for,  against  guardians,  tenants,  etc..  792. 

may  bo  restrained  during  time  for  redemption,  706. 

what  constitutes,  706. 

injurious  acts  of  executors  and  administrators  may  be  rastiBinedi 

when,  1341. 
may  be  restrained  during  foreclosure,  etc.,  746. 
after  execution,  745. 
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^nil*— ^Includes  codicil,  17. 

revocation  of,  1970. 
Jurisdiction. 

in  Superior  Courts,  76. 
wben  exercised  over  estate,  i294. 
wbere  the  estate  is  in  more  than  one  coontr,  128ft. 
custodian  of  will,  to  whom  to  deliver  it,  1296. 
penalty  for  non-delivery  of  will,  1298. 
Petition,  noticet.andproqf  of. 

wbo  may  petition  for  probate  of,  1299. 
contents  of  petition.  1300. 
when  executor  forfeits  right  to  letters,  1301. 
order  for  prorlaction  of,  to  whom  directed,  1302. 
penalty  for  disobedience  of  order,  1302. 
notice  of  petition  for  probate,  how  given,  1308. 
wbo  to  be  noclfled,  and  bow,  1304. 

getltion  may  be  presented  at  ciiambers,  1305. 
earing  proof  of  will,  after  proof  of  service  of  notlceylSOS. 
who  may  appear  and  contest  will,  1307. 
testimony  reoulred  to  prove  will,  1306. 
probate  of  will,  when  there  is  no  contest,  1308. 
olo^praphic  wills,  1309. 
Contesting  probate  of  wills, 

contestant  to  file  Krounds,  and  petitioner  to  reply,  1312. 
Jury,  how  obtained,  and  trial,  how  had,  1813. 
verdict  of  jury.  Judgment,  1314. 
witnesses,  who  and  now  many  may  be  examined,  1315. 
proof  of  handwriting,  when  admitted,  131j>. 
testimony  reduced  to  writing,  for  further  evidence,  1316. 
If  proved,  certificate  to  be  attached,  1317. 
will  and  proof  to  be  filed  and  recorded,  1318. 
Probate  qf/oreian  will, 

wills  proved  in  other  State,  when  and  where  to  be  recorded,  1322. 
proceedings  on  the  production  of  foreign  will,  1323. 
nearingi>roof  of  probate  of  foreign  will,  1824. 
Oonteiting  will  4nfter  probate. 

probate  may  be  contested  within  one  year,  1327.- 
citation  to  be  issued  to  parties  interested,  1328. 
hearing  on  proof  of  service.  1329. 
petitions  for  revoke  of  probate,  how  tried,  1330. 
what  judgment  to  be  rendered,  1330. 
on  revocation  of,  power  of  executor,  etc.,  ceases,  1381. 
costs  and  expenses,  by  whom  paid,  1832. 
probate,  when  conclusive,  1333. 

one  year  after  removal  of  disability,  given  to  infants  and  others. 
1338. 
Probate  of  lost  or  destroyed  wilU, 

proof  of  lost  or  destroyed  will  to  be  taken.  1836. 
must  have  been  in  existence  at  the  time  of  death,  1889^ 
to  be  recorded  and  letters  sranted,  1340. 
court  to  restrain  injuries  during,  1341 . 
^*^bate  of  nuncupative  wills. 

when  and  how  admitted  to  probate,  1844. 
additional  requirements  in  probate  of,  1345. 
contest  and  appointment  to  conform  to  provisions  as  to  other 
wills,  1346. 

Witnesses— defined,  1878. 

all  ner^ns  capable  of  perception  and  communication  may  be, 

persons  who  caimot  testify,  1880. 

persons  in  certain  relations  to  parties,  prohibited,  1881. 

when  privileged  persons  must  testify,  1882. 

fudge  or  luror  mav  be  a  witness.  1888 
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Wktn9n9»-^<mHnmed.  ^  ,^^ 

when  an  interpreter,  to  be  sworn  JiWt. 
may  be  compelled  to  attend,  128, 1989, 206*. 
testimony  of  witness  in  State,  wben  token,  2021. 
testimony  or  witoess  out  of  State,  2024.     ^^ 
how  to  procnre  witoess  upon  commission,  2086. 
how,  if  no  commission,  2087.       ^  ^^       ,  _^        „,^ 
attendance,  how  enforced  in  contesting  eiectioiis,  im. 
protected  from  arrest  wben  attending,  ete.,  SOOQT. 
court  to  dlschaive  from  arrest,  20170. 
manner  of  application  for  order,  2084. 
Mtans  of  production  <jf,    .  ^     ,  ,««. 
subpcena  for  witoess.  defined,  1985. 
subpoena,  how  Issued,  I960.,  „^ 

to  be  Issued  in  contested  election  cases,  1120. 
how  served,  1987.  _^ 

may  be  served  by  telegnph,  1020. 
how  served  on  concealed  witoess,  1988. 
when  witoess  is  compelled  to  attend,  1980. 

Serson  toresent  compelled  to  testify,  1990. 
isobeoience,  how  punished.  1991. 
forfeiture  Jor  disobedience,  1992. 
when  warrant  may  issue  to  bring  witoess,  1981. 
contents  of  wurant,  to  produce,  1904. 
if  a  prisoner,  how  brought,  1965. 
on  whose  motion,  1996.  .     .  ,^^^ 

imprisoned  witness,  how  examined,  1997. 
JBtoA^s  and  duties  of  teitnesset»  ^         ^  .  „^, 

witoess  bound  to  attend  when  snbpGBnaed,  206ft. 
bound  to  answer  questions,  2065. 
rijf ht  of,  to  protection  of  court,  2066.     ^^ 
protected  from  arrest  when  attendiiw,  2067. 
arrest'so  made,  void,  llabiUty  for,  2068. 
affidavit  to  be  made  by  witoess  arrested,  2069.  . 
to  be  discharged  from  arrest,  2076. 
how  to  be  sworn ,  1846.  ^_ 

rights,  as  to  fonn  of  swearing,  2095. 
inay  eitoer  take  oath  or  affirmation,  2007. 

who  may  be  examined  In  snpplementar]rgfoeeedliig8,71Si 

may  be  examined  on  trial  of  challenge,  ON. 

evidence  of,  what  required,  1969. 

testimony  of,  in  State,  2021.  ^, 

testimony  of,  out  of  State,  2024 

how  to  procure  upon  commi8slonr2024. 

how,  if  no  commission,  2037. 

discharged  from  arrest,  2070.  ^  ^^^ 

perpetuation  of  testimony  of,  2084.^  ^  _^, 

now  many  required  to  prove  contested  willr  VKn. 
how  many  for  uncontested  will,  1315. 
to  what  can  testify,  1845. 
presumptions,  concerning,  1847. 

See  iBzAHiNATioir  ov  WrrvxssBS. 

Words— used  in  singular,  convertible  with  plural,  17. 
in  mascaline,  convertll>le  with  feminine,  17. 

to  be  construed  by  context,  16.     

giving  Joint  autoority,  how  construed,  15. 

Work— not  to  be  done  on  holldajrs,  13.  * 

Writ— defined,  17.      .  .  „  .« 

Jurisdiction  for  issuance  of,  51, 76. 
may  be  issued  at  chambers,  165, 166. 
to  bear  seal  of  court,  158. 
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VTrit— ConMfMied. 

certain,  declared  valid  witliont  seal,  1S9. 
what  writ  aboUsbed,  802. 
of  review,  mandate  and  prohibition,  1108. 
may  be  served  by  tel^nntph,  1017. 

VTiitings— are  one  kind  of  evidence,  1827. 

original  writings  are  original  evidence,  1828. 

co))ies  of,  are  secondary  evidence,  1830. 

contents  of,  bow  proved,  1855. 

.agreement,  when  deemed  the  whole.  1886. 

constractlon  of  language  relates  to  place  n^iereiisedy  1887. 

general  mle  of  constractlon,  1858. 
itention  of  parties  to  be  pursued,  18B0. 
circumstances  to  be  considered,  1880. 
terms,  construed  by  general  acceptation.  1861, 1868. 
written  words  control  those  printed  in  blank  form*  1862. 
skilled  persons  may  testify  to  decipher  charaoten,  IStt. 
of  two  constructions,  which  preferred,  1864. 
of  two  interpretations,  which  preferred,  1866. 
are  of  two  unds,  public  and  private,  1887. 
public,  defined,  1888. 
private,  defined,  1889. 
Inspection  of,  may  be  demanded,  1000. 
shown  to  witness,  may  be  inspected  by  adverse  party,  2064. 
who  may  inspect  and  copy  public  wriungs,  18BS. 
dnty  of  custodian  of,  1888. 
c<my  of.  how  certified,  1923. 
when  altered,  who  to  explidn,  1982. 

Bee  EVIDEVOB,  PKIVATB  WBITISOS,  PUBU0"V7laTnirQ8. 

Written  inftmment— in  complaint,  how  controverted*  447. 
in  answer,  how  controverted,  448. 
inspection  of,  may  be  demanded,  1000. 
Inspection  refused,  effect  of  refusal,  449. 
•    inspection  of  writing  shown  to  wttneBS,  2004. 
Bee  Wbitzvchb. 
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